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WJBffT  OIBOUIT. 

CmnpriHnff  Mains,  Ifem  Hampshire,  Massaohusetta,  and  Rhode  laUmd. 
JiTBTiGB  HORACE  GB AY,  of  Massachusetts.    Appointed  Deoomber  20, 1881, 
l^  President  Arthur. 

8B0OND  CIBOUIT. 

CampriHng  New  York,  Vermont,  and  ConneMauL 
Jv&riOK  SAMUEL  BLATOHFOBD,  of  New  York.    Appointed  Msroh  27, 
1882,  by  President  Arthur. 

THIBD  OEROUIT* 

Comprising  Pennsylvania^  New  Jereey,  and  Ddaware. 
JvvnoR  J.  P.  BRADLEY,  of  New  Jersey.    Appointed  Maroh  ZU  1870^  1^ 
President  Grant. 

FOURTH  GIROUIT. 

Comprising  Maryland^  Virginia^  West  Virginia,  North  CareUna,  and 

South  Carolina, 
OnnsF  JusTiOB  M.  R.  WAITE,  of  Ohio.    Appointed  Jannaiy  21,  1874^  by 
President  Grant. 

FIFTH  ontuuiT. 

Comprising  Georgia,  Florida^  Alabama,  Mississippi,  Louisiana,  aivd  Teaoas. 
Justice  WILLIAM  B.  WOODS,  of  Georgia.    Appointed  December  21, 1880, 
by  President  Hayes. 

sixth  oibouit* 

Comprising  Ohio,  Michigan,  Kentucky,  and  Tennessee. 
JusTiOB  STANLEY  MATTHEWS,  of  Ohio.    Appointed  Maj  1%  1881,  1^ 

President  Garfield. 

SEVENTH  OntOUlT. 

Comprising  Indiana^  Illinois,  and  Wisconsin. 
Justice  J.  M.  HARLAN,  of  Kentucky.    Appointed  Noyember  29, 1877,  by 
President  Hayes. 

SIOHTH  OIROUIT. 

Comprising  Minnesota,  Iowa,  Missouri,  Kansas,  Arkansas,  Nebraska,  and 

Colorado, 
Justice  S.  F.  MILLER,  of  Iowa.    Appointed  July  Id,  1862,  by  President 
Lincoln. 

ITINTH  circuit. 

Comprising  California,  Oregon,  and  Nevada, 
Justice  S.  J.  FIELD,  of  California.    Appointed  Maroh  10,  1863,  bj  Presi- 
dent Lincoln. 
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CASES 

ARGUED  AND  DETERMINED 


IN  THB 


United  States  Supreme  Court 


OGTOBEB  TBBM,  1888. 


-109  U.  8.  68) 

UsiTBD  States  v.  Gali  and  another. 

(October  16, 1888.) 
iHDicnfSRT^CoirenTCTioNAii  Law— Grahd  Jury. 

Sections  5512  and  5515  of  the  Revised  Btatutee,  providing  for  the  indictment  of 
election  officers  for  misconduct  at  elections,  hM  not  repugnant  to  or  in  viola- 
tion of  the  constitution  of  the  United  States. 

The  objection  to  a  juror  that  he  is  disqualified  to  act  as  such,  under  section  820  of 
the  Revised  Statutes,  which  disqualifies  a  person  as  a  juror  if  he  voluntarily 
took  any  part  in  the  rebellion,  held  waived  by  a  party  under  indictment  after  he 
has  pleaded  not  guilty  to  the  indictment,  and  gone  to  trial  without  making 
such  objection.  Objections  by  reason  of  irregularities  of  this  nature  should  be 
raised  by  the  defendant,  either  on  motion  to  quash  the  indictment  or  by  plea 
in  abatement,  if  he  had  no  opportunity  or  did  not  see  fit  to  challenge  the 
array. 

The  action  of  the  court  in  excluding  particular  persons,  who  might  properly  have 
served  on  a  jury,  is  not  enough  to  vitiate  all  the  proceedings,  so  as  to  render 
them  null  and  void.  Such  action  might  afford  sufficient  ground  for  quash- 
ing the  indictment,  if  the  objection  is  timely  and  properly  nSule. 

On  a  Certificate  of  Division  in  Opinion  between  the  Judges  of  the 
Circoit  Court  of  the  United  States  for  the  Northern  District  of  Flor- 
ida. 

T.8— 1 
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p      Sol.  Oen.  PhUlipa,  for  the  United  States. 

•  *  No  counsel  for  Gale  ^Gibson. 

Bbadlet,  J.  The  indictment  against  the  defendants  in  this  case 
was  for  misconduct  as  election  officers  at  an  election  held  in  Florida 
for  a  representative  to  congress,  in  stuffing  the  ballot-box  with  fraud- 
ulent tickets,  and  abstracting  tickets  which  had  been  voted.  In 
impaneling  the  grand  jury  which  found  the  indictment,  four  persons, 
otherwise  competent,  were  excluded  from  the  panel  for  the  causes 
mentioned  in  section  820  of  the  Revised  Statutes,  which  grounds  are, 
in  substance,  voluntarily  taking  part  in  the  rebellion,  and  giving  aid 
and  comfort  thereto.  The  exclusion  of  these  persons  for  this  cause 
appears  by  an  amendment  of  the  record,  made  nunc  pro  tunc,  show- 
ing what  took  place ;  but  no  objection  was  taken  to  the  indictment  or 
proceedings  on  that  account  until  after  a  plea  of  not  guilty,  and  a  con- 
viction, when  the  objection  was  first  taken  on  motion  in  arrest  of  judg- 
ment. The  indictment  was  founded  upon  sections  5512  and  5515 
of  the  Revised  Statutes,  and  the  constitutionality  of  those  sections 
was  called  in  question,  as  well  as  that  of  section  820.  The  judges 
having  disagreed  upon  the  motion  in  arrest  of  judgment,  certified  up 
the  following  questions  for  the  determination  of  this  coart,  namely: 

(1)  Whether  sections  5512  and  5515  of  the  Revised  Statutes  of  the  United 
States,  on  which  such  indictment  was  founded,  are  repugnant  to  and  in  viola- 
tion of  the  constitution  of  the  United  States;  (2)  whether  section  820  of 
the  Revised  Statutes  of  the  United  States  is  repugnant  to  and  in  violation  of 
the  constitution  of  the  United  States;  (3)  whether  judgment  of  this  court 
could  be  rendered  against  the  defendants  on  an  indictment  found  by  a  grand 
jury  impaneled  and  sworn  under  the  section  aforesaid;  and  (4)  whether 
the  indictment  aforesaid  charges  any  offense  for  which  judgment  could  be 
rendered  against  the  defendants  in  this  court  under  the  constitution  and  laws 
of  the  United  States. 

The  question  of  the  validity  of  sections  5512  and  5515  has  already 

been  decided  by  this  court  in  the  cases  of  Siebold  and  Clarke,  100  U. 

hS.  871  and  399,  and  was  determined  in  favor  of  their  validity.    As  to 

*  those  sections,  therefore,  the  answer  must^be  in  the  negative,  namely, 
that  they  are  not  repugnant  to,  nor  in  violation  of,  the  constitution 
of  the  United  States. 

The  second  question,  as  to  the  constitutionality  of  the  820th  sec- 
tion of  the  Revised  Statutes,  which  disqualifies  a  person  as  a  juror  if 
he  voluntarily  took  any  part  in  the  rebellion,  is  not  an  essential  one 
in  the  case ;  inasmuch  as,  by  pleading  not  guilty  to  the  indictment 
and  going  to  trial  without  making  any  objection  to  the  mode  of  se- 
lecting the  grand  jury,  such  objection  was  waived.  The  defendants 
should  either  have  moved  to  quash  the  indictment  or  have  pleaded 
in  abatement,  if  they  had  no  opportunity,  or  did  not  see  fit,  to  chal- 
lenge the  array.  This,  we  think,  is  the  true  doctrine  in  cases  where 
the  objection  does  not  go  to  the  subversion  of  all  the  proceedings 
taken  in  impaneling  and  swearing  the  grand  jury,  but  relates  only 
to  the  qualification  or  disqualification  of  certain  persons  sworn  upon 
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the  jury  or  excluded  therefrom,  or  to  mere  irregularities  in  oonstitn- 
ting  the  panel.  We  have  no  inexorable  statute  making  the  whole 
proceedings  void  for  any  such  irregularities. 

Chitty,  in  his  work  on  Criminal  Law,  (vol.  1,  p.  807,)  says : 

*'  It  is  perfectly  clear  that  all  persons  serving  upon  the  grand  juiy  must  be 
good  and  lawful  men;  by  which  it  is  intended  that  they  must  be  liege  sub- 
jects of  the  king,  and  neither  aliens  nor  persons  outlawed  even  in  a  civil  ac- 
tion; attainted  of  any  treason  or  felony;  or  convicted  of  any  species  of  erU 
men  falsi^  as  conspiracy  or  perjury,  which  may  render  them  infamous.  And 
if  a  man  who  lies  under  any  of  these  disqualifications  be  returned,  he  may  be 
challenged  by  the  prisoner  before  the  bill  is  presented;  or,  if  it  be  discovered 
after  the  finding,  the  defendant  may  plead  it  in  avoidance,  and  answer  over 
to  the  felony ;  for  which  purpose  he  may  be  allowed  the  assistance  of  counsel, 
on  producing  in  court  the  record  of  the  outlawry,  attainder,  or  conviction  on 
which  the  incompetence  of  the  juryman  rests." 

This  is,  undoubtedly,  the  general  rule  as  to  the  manner  in  which 
objection  may  be  taken  to  the  personnel  of  the  grand  jury,  though  in 
this  country  a  motion  to  quash  the  indictment  may  be  made  instead 
Bof  pleading  specially  in  abatement.  The  requirement  of  answering 
•  over  to  the  felony  in  connection*with  the  plea  in  abatement  is  for  the 
benefit  of  the  accused,  in  order  that  he  may  not  be  concluded  on  the 
merits,  if  he  should  f«il  in  sustaining  his  special  plea, — a  precaution 
which  probably  would  not  be  necessary  in  our  practice. 

By  an  English  statute,  passed  in  the  eleventh  year  of  Henry  lY., 
it  was  declared  that  indictments  made  by  persons  not  returned  by 
the  sheriff,  or  by  persons  nominated  to  him,  or  who  were  outlawed  or 
had  fled  to  sanctuary  for  treason  or  felony,  should  be  void,  revoked, 
and  annulled.  On  this  statute  it  was  held  that  if  any  such  persons 
were  on  a  grand  jury  which  found  an  indictment,  it  made  the  whole 
void,  and  if  the  matter  appeared  on  the  record,  or  in  the  proceedings 
of  the  same  court,  advantage  might  be  taken  of  it  on  motion  in  ar- 
rest of  judgment,  or  even  on  the  suggestion  of  an  amicus  curia;  but 
if  it  did  not  appear  on  the  record  of  the  cause,  or  in  the  records  of 
the  same  court,  the  better  opinion  was  that  it  could  only  be  pleaded 
in  abatement,  or  raised  by  motion  to  quash.     Hawkins  says: 

*«If  a  person  who  is  tried  upon  such  an  indictment  take  no  exception  before 
his  trial,  it  may  be  doubtful  whether  he  may  be  allowed  to  take  exception  after- 
wards, because  he  hath  slipped  the  most  proper  time  for  it;  except  it  be  veri- 
fied by  the  records  of  the  same  court  wherein  the  indictment  is  depending,  as 
by  an  outlawry  in  the  same  coart  of  one  of  the  indictors,"  etc.  Hawk.  bk.  2, 
c.25.§27. 

In  Bao.  Abr.  (Juries,  A)  it  is  said  that  the  court  need  not  admit  of 
the  plea  of  outlawry  of  an  indictor,  unless  he  who  pleads  it  have  the 
record  ready,  or  it  be  an  outlawry  of  the  same  court;  and  it  is  added» 
as  the  better  opinion,  that  no  exception  against  an  indictor  is  allow- 
able, unless  the  party  takes  it  before  trial.  Chitty  lays  down  the 
same  rule.  1  Grim.  Law,  807, 808.  Lord  Chief  Justice  Halb,  speak- 
ing of  what  the  caption  ought  to  contain,  among  other  things,  says: 
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**  It  mast  name  the  Jurors  that  presented  the  offense,  and  therefore  a  return 
a  of  an  indictment  or  presentment  per  sacramerUum,  A.  B.,  C.  D.,  et  aliorun^ 
•  is  not  good*  for  it  may  be  the*presentment  was  by  a  less  number  than  12,  in 
which  case  it  is  not  good,  (H.  T.  41  Eliz.  B.  R.  Croke,  No.  16,  ClyncartTa  Case. 
654 ;)  and  it  seems  to  me  that  all  the  names  of  the  jurors  ought  to  be  returned, 
for  the  party  indicted  may  have  an  exception  to  some  or  one  of  them,  as  that 
he  is  outlawed,  in  which  case  the  indictment  may  be  quashed  by  plea,  though 
there  be  12  besides  without  exception,  for  possibly  that  one,  who  is  not  legcUis 
homo,  may  influence  all  the  rest,  and  so  vitiate  the  whole  indictment." 

All  these  authorities  tend  to  the  same  point,  namely,  that  the 
proper  mode  of  taking  objection  to  the  personnel  of  the  grand  jury, 
even  under  the  statute  referred  to,  when  the  matter  does  not  appear 
of  record,  is  by  plea  in  abatement. 

If,  under  the  operation  of  so  stringent  a  statute  as  that  of  11  Hen. 
lY.,  the  general  rule  was  that  the  objection  to  the  constitution  of  the 
grand  jury  must  be  taken  before  trial,  and  could  only  be  taken  after- 
wards when  it  appeared  on  the  record,  much  more  would  it  seem  to 
be  requisite  that  all  ordinary  objections  based  upon  the  disqualifica- 
tion of  particular  jurors,  or  upon  informalities  in  summoning  or  im- 
paneling the  jury,  where  no  statute  makes  the  proceedings  utterly 
void,  should  be  taken  in  limine,  either  by  challenge,  by  motion  to 
quash,  or  by  plea  in  abatement.  Neglecting  to  do  this,  the  defendant 
should  be  deemed  to  have  waived  the  irregularity.  It  would  be  trifling 
with  justice,  and  would  render  criminal  proceedings  a  farce,  if  such 
objections  could  be  taken  after  verdict,  even  though  the  irregularity 
should  appear  in  the  record  of  the  proceedings.  In  most  cases  it 
could  not  appear  in  a  record  properly  made  up;  but,  if  appearing  at 
all,  it  would  require  (as  in  the  present  case)  a  special  certificate  of 
the  court  analogous  to  a  bill  of  exceptions,  or  a  case  stated,  not 
constituting  a  part  of  the  true  record.  But  even  if  it  should  appear 
upon  the  record  as  a  proper  part  thereof,  the  fact  of  pleading  to  the 
merits  and  going  to  trial  without  taking  the  objection  would  also 
appear,  and  would  amount  in  law  to  a  waiver  of  the  irregularity.  If 
it  could  be  taken  advantage  of  on  a  motion  in  arrest  of  judgment,  it 
e  would  be  a  good  ground  of  reversal  on  error,  and  all  the  proceedings 
•"of  a  long  term  might  be  rendered  nugatory  by^admitting  a  person  to 
the  grand  jury  or  excluding  a  person  from  it,  without  the  matter  be- 
ing called  to  the  attention  of  the  court;  whereas,  if  the  objection  were 
taken  in  limine^  the  irregularity  might  be  corrected  by  reforming  the 
panel  or  summoning  a  new  jury. 

These  remarks  apply  with  additional  force  where  the  objection  is 
not  to  the  disqualification  of  jurors  who  are  actually  sworn  upon  the 
panel,  but  to  the  exclusion,  or  excuse,  of  persons  from  serving  on  the 
panel.  A  disqualified  juror  placed  upon  the  panel  may  be  supposed 
injuriously  to  affect  the  whole  panel ;  but  if  the  individuals  forming 
it  are  unobjectionable,  and  have  all  the  necessary  qualifications,  it  is 
of  less  moment  to  the  accused  what  persons  may  have  been  set  aside 
or  excused.     The  present  case  is  of  the  latter  kind.    No  complaint  is 
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made  that  any  of  the  grand  jurors  who  found  the  indictment  were 
disqualified  to  serve,  or  were  in  any  respect  improper  persons.  It  is 
only  complained  that  the  court  excluded  some  persons  for  an  im- 
proper cause;  that  is,  because  they  labored  under  the  disqualification 
created  by  the  820th  section  of  the  Revised  Statutes,  which  is  al- 
leged to  be  unconstitutional.  It  is  not  complained  that  the  jury  act- 
ually impaneled  was  not  a  good  one;  but  that  other  persons  equally 
good  had  a  right  to  be  placed  on  it.  These  persons  do  not  com- 
plain. If  their  right  to  serve  on  the  grand  jury  was  improperly  in- 
fringed, perhaps  they  might  complain  of  being  excluded.  That  is 
another  matter.  Or,  perhaps,  the  defendants,  if  correct  in  their  as- 
sumption that  the  law  is  unconstitutional,  and  that  the  court  was 
governed  by  an  improper  rule  in  excluding  persons  under  it,  might 
have  had  the  benefit  of  the  error  by  moving  to  quash  the  indictment, 
or  by  pleading  in  abatement.  But  passing  by  these  proper  modes  of 
taking  the  objection,  they  waited  until  they  had  been  tried  and  convicted 
on  a  plea  of  not  guilty,  and  then  moved  in  arrest  of  judgment.  We 
think  they  were  too  late  in  raising  the  objection. 

Some  importance  is  attached  to  the  fact  that  the  court  followed  an 
unconstitutional  law,  or  one  assumed  to  be  such.  We  do  not  see 
that  this  is  in  anywise  different  from  the  case  in  which  the  court i4 
misconstrues  the  law.  The  result  is  the^same:  certain  persons,  un-** 
der  a  misconception  of  the  court,  are  excluded  from  the  grand  jury 
who  are  qualified  to  serve  on  it;  but  the  jury  as  actually  constituted 
is  unexceptional  in  every  other  respect.  In  either  case,  whether  the 
court  is  mistaken  as  to  the  validity  of  a  law,  or  as  to  its  interpreta- 
tion, the  objection  relates  so  little  to  the  merits  of  the  case  that  it 
ought  to  be  taken  in  the  regular  order  and  due  course  of  proceeding. 

There  are  cases,  undoubtedly,  which  admit  of  a  different  consider- 
ation, and  in  which  the  objection  to  the  grand  jury  may  be  taken  at 
any  time.  These  are  where  the  whole  proceeding  of  forming  the 
panel  is  void;  as  where  the  jury  is  not  a  jury  of  the  court  or  term  in 
which  the  indictment  is  found,  or  has  been  selected  by  persons  hav- 
ing no  authority  whatever  to  select  them;  or  where  they  have  not  been 
sworn ;  or  where  some  other  fundamental  requisite  has  not  been  com- 
plied with.  But  there  is  no  complaint  of  this  kind  in  the  present  case. 
The  complaint  simply  relates  to  the  action  of  the  court  in  excluding 
particular  persons  who  might  properly  have  served  on  the  jury.  We 
do  not  think  this  vitiated  all  the  proceedings  so  as  to  render  them 
absolutely  null  and  void.  It  might  have  sufficed  to  quash  the  in- 
dictment if  the  objection  had  been  timely  and  properly  made.  Noth- 
ing more. 

We  think  that  this  conclusion  is  the  result  not  only  of  the  English 
but  of  the  better  American  authorities. 

Mr.  Wharton,  in  his  section  on  the  ''Disqualification  of  Grand  Ju- 
rors, and  how  it  may  be  excepted  to,"  begins  by  stating  the  general 
rale  that  irregularities  in  selecting  or  impaneling  the  grand  jury, 
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which  do  not  relate  to  the  oompetenoy  of  indiyidual  jurors,  may 
usually  be  objected  to  by  challenge  to  the  array,  or  motion  to  quash ; 
and  this  must  be  before  the  general  issue.  Grim.  PI.  &  Pr.  (8th  Ed.) 
§  344.  He  then  shows  that  in  some  states  it  has  been  held  that  ob- 
jections to  disqualification  of  indiyidual  jurors  can  only  be  taken  by 
challenge,  and  not  by  motion  to  quash  or  by  plea;  but  that  in  others 
the  motion  to  quash,  as  well  as  the  plea,  is  allowed;  the  latter  rule 
being  more  generally  followed,  and  being  more  in  accordance  with 
^the  English  law.     He  then  adds : 


k* 


*  **  Ordinarily,  after  the  general  issue  has  been  pleaded  objections  are  too  late ; 
and  when  the  objection  goes  to  the  manner  of  drawing  it  should  be  taken  by 
challenge  to  the  array.  •  •  *  But  on  principle,  in  those  cases  in  which 
the  defendant  is  surprised,  and  had  no  opportunity  to  take  exception  until 
after  the  finding  of  the  bill,  he  should  be  allowed  to  take  advantage  of  any 
irregularity  by  plea,"    Section  350. 

We  apprehend  that  the  rule  last  stated  is  the  correct  one.  But  in 
section  353  it  is  added  that  at  common  law,  if  the  objection  appears 
of  record  and  there  be  no  statutory  impediment,  a  motion  in  arrest 
of  judgment  may  be  entertained.  This  last  position  we  do  no  not 
think  is  well  sustained.  As  we  have  seen,  it  was  by  force  of  the 
statute  of  11  Hen.  IV.  that  objections  might  be  taken  after  the  trial 
in  England;  and  the  American  oases  referred  to  by  Mr.  Wharton  do 
not  sustain  his  observation.  In  Harden's  Case^  2  Bich.  633,  the  mo- 
tion in  arrest  of  judgment  was  based  on  the  ground  that  the  grand 
jury  was  not  such  for  the  term  at  which  the  bill  was  found,  and,  of 
course,  the  proceedings  were  coram  tionjudiee.  In  other  cases  cited 
in  support  of  the  position,  the  motions  were  overruled.  We  think 
that  the  doctrine  of  waiver  applies  as  well  to  cases  where  the  objec 
tion  appears  of  record  as  where  it  appears  by  averments ;  and  that  it 
applies  to  all  cases  of  objection  to  the  qualifications  of  jurors  and  to 
the  mode  of  impaneling  the  jury;  but  does  not  apply  to  cases  where 
the  proceeding  is  wholly  void  by  reason  of  some  fundamental  defect 
or  vice  therein.  Brooke,  Abr.  Indict.  2;  SeahorrCs  Case,  4  Dev.  305; 
Robinson's  Case,  2  Parker,  Grim.  B.  808.  In  the  case  in  Brooke, 
persons  not  legali  homines  were  on  the  grand  jury,  and  it  was  held 
that  the  objection  ought  to  be  pleaded  before  pleading  to  the  felony. 
In  Seahorn's  Case  it  was  held  that,  after  conviction  of  murder,  it  was 
too  late  to  take  advantage  of  an  error  in  constituting  the  grand  jury, 
though  it  appeared  in  the  record.  In  Robinson* s  Case,  2  Parker,  Grim. 
B.  235,  308,  311,  which  was  argued  by  able  counsel  in  the  supreme 
court  of  New  Tork  before  Justices  Parker,  Wright,  and  Harris,  no 
g  precept  for  summoning  the  grand  jury  had  been  issued  by  the  district 
•  attorney  to  the  sheriff  as  the  law«Tequired,  though  the  sheriff  sum- 
moned them  in  the  usual  way.  The  court  held  that  this  omission 
did  not  affect  the  substantial  rights  of  the  prisoner,  and  that  the  ob- 
jection could  not  be  raised  after  trial  and  conviction.  Many  authori- 
ties were  referred  to  in  the  opinion  of  the  court  delivered  by  Mr. 
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Justice  Parker,  and  this  general  statement  was  then  made:  "It 
seems  to  be  well  settled  in  most  of  the  states  that  an  objection  to  the 
qualification  of  grand  jurors,  or  to  the  mode  of  summoning  or  im- 
paneling them,  must  be  made  by  a  motion  to  quash  or  by  a  plea  in 
abatement,  before  pleading  in  bar.**  The  subject  is  also  discussed  in 
Bishop,  Grim.  Proc.  c.  60,  where  the  same  general  rule  is  laid  down; 
though  with  a  reservation  of  some  doubt  as  to  cases  where  the  objec- 
tion appears  of  record.  Sections  887,  888.  As  before  stated,  we 
think  that  it  is  the  nature  of  the  objection,  rather  than  the  fact  of  its 
appearing  or  not  appearing  on  the  record,  which  should  decide  whether 
it  ought  to  be  taken  by  a  plea  in  abatement,  or  whether  it  may  also 
be  taken  by  motion  in  arrest  of  judgment;  though,  of  course,  it  can- 
not be  taken  by  such  a  motion  unless  it  does  appear  of  record. 

Being  satisfied  that  the  defendants  could  not  raise  the  question  of 
the  constitutionality  of  section  820  by  motion  in  arrest  of  judgment, 
it  is  not  necessary,  as  before  observed,  to  express  any  opinion  on  that 
point.  It  may  be  proper,  however,  to  call  attention  to  the  singular 
position  of  that  section.  It  was  originally  enacted  as  section  1  of 
the  act  passed  June  17,  1862,  entitled  "An  act  defining  different 
causes  of  challenge,  and  prescribing  an  additional  oath  for  grand  and 
petit  jurors  in  the  United  States  courts."  12  St.  430.  At  that  time 
(1862)  it  was  no  doubt  a  very  proper  and  necessary  law;  but  after 
the  rehabilitation  of  the  insurgent  states,  the  proclamation  of  general 
amnesty,  and  the  adoption  of  the  fourteenth  amendment,  guarantying 
equal  rights  to  all  citizens  of  the  United  States,  there  would  seem  to 
have  been  no  just  reason  for  the  continuance  of  the  law,  especially  as 
by  far  the  largest  portion  of  white  citizens  in  the  states  lately  in  re- 
bellion would  be  disqualified  under  it.  Accordingly,  by  the  fifth  sec-<<i 
tion  of  the  act,*commonly  called  the  '^Enforcement  Act,"  passed  April^ 
20,  1871,  (17  St.  15,)  congress,  after  providing  that  in  prosecutions 
under  that  act  no  person  should  be  a  grand  or  petit  juror  who  should, 
in  the  judgment  of  the  court,  be  in  complicity  with  any  combination 
or  conspiracy  punishable  by  the  provisions  thereof,  repeal  the  said 
first  section  of  the  act  of  1862;  and  the  law  remained  in  this  state 
until  the  adoption  of  the  Revised  Statutes.  For  some  unexplained 
reason  the  revisors  imported  the  section  back  again  into  the  Revised 
Statutes,  (as  section  820,)  although  it  had  not  been  in  force  for  over 
two  years.  It  is  probable  that  the  fact  of  its  repeal  was  overlooked 
by  congress  when  the  Revision  was  adopted,  and  it  is  to  be  hoped  that 
their  attention  will  be  called  to  it. 

In  conclusion,  to  the  third  and  fourth  questions,  certified  by  the 
eourt  below,  the  answer  will  be  in  the  affirmative ;  and  it  is  so  ordered. 
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(Ib  Errot  to  Hm  Hngtlngi  Court  of  the  citj  of  Richinonil,  Ya.  J 

Whitb  r.  Gbebhhow. 

(InSrror  to  Um  drcail  Court  of  the  United  Butes  for  the  EMtem  Diitrkt  of 

Virgiiii».J 

Cabtsb  9.  Gbbxnhow. 

(In  Error  to  the  Cfieoit  Court  of  the  United  SUtes  for  the  Beetem  INstrict  of 

IHi^^nift.] 

(October  U,  188S.) 

Pbacttob— MonoK  to  Adtjjtob  Caib  on  Cauehdax— Coubt  Buubb  38  asd  S6. 

Rule  82  and  peragraph  4  of  rule  16  of  federal  court  rulee,  and  eection  949,  Rer. 
St.,  proridinfi;  for  the  advancement  of  certain  cMeefor  early  hearing  in  prefer- 
ence to  othertt  held  not  applicable  to  the  CMee  at  bar.  Motion  to  advance 
denied. 

On  Motion  to  Advance. 

Wm.  L.  RoyaU,  in  support  of  motion. 
^  No  opposition. 
^  *  Waits,  G.  J.  These  motions  are  denied.  Bnle  83  applies  only  to 
writs  of  error  and  appeals  brought  to  this  court  under  the  provisions 
of  section  6  of  the  act  of  March  8,  1875;  that  is  to  say,  to  writs  of 
error  and  appeals  from  orders  of  the  circuit  courts  remanding  causes 
which  have  been  removed  from  a  state  ooort,  and  from  orders  dis- 
missing suits  because  they  do  not  really  and  substantially  involve  dis- 
putes or  controversies  properly  within  the  jurisdiction  of  the  circuit 
courtSi  or  because  the  parties  to  the  suits  have  been  improperly  made 
or  joined  for  the  purpose  of  creating  a  case  cognizable  under  that  act. 
These  are  not  such  cases.  That  of  Poindexter  is  a  writ  of  error  to  a 
state  court.  In  those  of  White  and  Garter,  begun  in  a  circuit  court, 
the  declarations  were  demurred  to  because  not  sufficient  in  law,  and 
the  judgments  were  in  favor  of  the  defendants  on  the  demurrers.  The 
cases  as  made  by  the  declarations  were  disposed  of  on  the  merits,  and 
the  writs  of  error  are  for  the  review  of  such  judgments. 

Neither  are  the  parties  entitled  to  a  hearing  in  preference  to  others 
under  the  provisions  of  section  949  of  the  Revised  Statutes.  The  state 
of  Virginia  is  not  a  party  to  either  of  the  suits,  and  the  execution  of 
the  revenue  laws  has  not  been  enjoined  or  stayed.  A  tax  collector 
has  been  sued  for  alleged  wrongs  done  the  several  plaintiffs  while  he 
was  engaged  in  the  collection  of  taxes  due  the  state,  but  he  is  not  re- 
strained from  discharging  any  of  his  official  duties. 

?  Paragraph  4  of  rule  26  relates  only  to  revenue  cases  and  cases  in 
which  the  United  States  are  concerned,  which  also  involveor  affect  some 
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matter  of  general  public  interest.  Even  these  cannot  be  advanced 
except  in  the  discretion  of  the  coart  and  on  the  motion  of  the  attor- 
ney general. 

The  questions  involved  may  be  of  public  importance,  but  that  does 
not  necessarily  entitle  the  parties  to  a  hearing  in  preference  to  others. 
Practically,  every  case  advanced  postpones  another  that  has  been  on 
the  docket  three  years  awaiting  its  turn  in  the  regular  call.  Under 
these  circumstances  we  deem  it  our  duty  not  to  take  up  a  case  out  of 
its  order  except  for  imperative  reasons. 


(109  U.  8w  O) 

Uhited  States  v.  HAinLTOir. 

(October  15, 1883.) 

lKDTGmnENiv-M<ynoir  to  Quash— Dboibioh  upon,  hot  Bbbob— 1>ivibion  of 

Opinion. 

A  motion  to  quash  an  indictment  being  addressed  to  the  discretion  of  the  court,  a 
decision  thereon  is  not  subject  to  review  on  a  writ  of  error.  The  supreme 
court  cannot  take  cognizance  of  a  division  of  opinion  between  the  judges  of  a 
circuit  court  on  a  motion  to  quash  an  indictment. 

On  Certificate  of  Division  in  Opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the  Middle  District  of  Tennes- 
see* 

SoL  Oen.  PhiUips,  for  the  United  States. 

No  counsel  for  Hamilton. 

Bbadley»  J.  The  certificate  of  division  in  this  case  was  made  on 
a  division  in  opinion  between  the  judges  on  a  motion  to  quash  the  in- 
dictment. As  a  motion  to  quash  is  always  addressed  to  the  discre- 
tion of  the  court,  a  decision  upon  it  is  not  error,  and  cannot  be  re- 
viewed on  a  writ  of  error.  In  the  case  of  U.  S.  v.  Rosenlmrgh,  7 
Wall.  580,  we  decided  the  precise  point,  that  this  court  cannot  take 
cognizance  of  a  division  of  opinion  between  the  judges  of  a  circuit 
court  upon  a  motion  to  quash  an  indictment.  This  decision  was  re- 
affirmed in  V.  S.  v.  Avery,  18  Wall.  261,  and  in  U,  S.  v.  Cauda,  de- 
cided at  the  last  term. 

The  case  not  being  properly  before  us,  is  dismissed. 
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(108  U.  S.  4«6) 

DOWNTOH  V.  TaBOBB  MiZiLINO  Co.^ 

(May  7, 1888.) 

Patents  for  Intektions— Priob  PuBUOATioNft— Fobbion  Patbnt— Impbote* 

MBKT  nr  PRO0B88B8  OF  MaBUFAOTUBING  MiDDLINOS  FLOUB. 

By  section  24  of  the  act  of  1870,  it  was  proYided  that  any  person  who  had  inyented 
any  new  and  useful  art,  machine,  manufacture,  or  composition  of  matter  not 
isnown  or  used  by  others  in  this  country,  *'  and  not  patented  or  described  in 
any  printed  publication  in  this  or  any  foreign  country  before  his  invention  or 
discovery  thereof,"  might  obtain  a  patent  therefor. 

Patented  inventions  cannot  be  superseded  by  the  mere  introduction  of  a  foreign 
publication  of  the  kind,  unless  the  description  and  dbrawinga  contain  and  ex- 
hibit a  substantial  representation  of  the  patented  improvements  in  such  full, 
clear,  and  exact  terms  as  to  enable  any  person  skilled  in  the  art  or  science  to 
which  it  appertains,  to  make,  construct,  and  practice  the  invention  as  they 
would  be  enabled  to  do  if  the  information  was  derived  from  a  prior  patent. 
Seymour  v.  Oabam,  11  WalL  616. 

Letters  patent  issued  to  the  appeflant  on  April  20, 1876,  for  an  **  improvement  in 
processes  of  manufacturing  middlings  flour,"  hM  superseded  by  an  earlier 
foreign  printed  publication,  describii^^  the  same  process. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

The  appellant  was  the  complainant  in  the  circuit  court.  He  filed 
his  bill  to  restrain  the  infringement  by  the  appellee  of  certain  letters 
patent,  for  which  he  made  an  application  on  March  20,  1876,  and 
which  were  issued  to  him  on  April  20th  following,  for  an  "improve- 
ment in  processes  of  manufacturing  middlings  flour." 

The  state  of  the  art,  and  the  purpose  of  the  improvement  which 
the  patent  was  intended  to  coveri  are  set  forth  in  the  specification,  as 
follows : 

f     '*  This  invention  has  for  its  aim  the  better  working  or  manipulating  of 
$  grain  particles  known  as  middlings,  for  their  reduction  into  meal  or  flour. 
*      **  To  fully  set  forth  the  advantages  that  this  process  possesses'over  any  of 
the  various  processes  previously  known  and  in  use,  it  will  be  necessary  to 
briefly  describe  the  manufacture  as  now  practiced. 

**  It  is  customary,  under  the  ordinary  mode  of  milling,  to  separate  and 
purify  the  middlings  by  the  action  of  the  air  alone,  or  air  and  bolting-cloth 
combined ;  then  to  convey  the  purified  product  to  millstones  to  be  ground  to 
a  sufficient  fineness  to  admit  of  the  passage  of  the  middlings  fiour  through 
the  meshes  of  the  bolting-cloth,  which  is  used  as  a  finishing  preparer  between 
the  stones  and  the  flour  barrels  or  sacks  receiving  the  finished  product.  In 
some  cases  the  middlings  that  are  not  sufficiently  reduced  to  go  through  the 
meshes  of  the  cloth,  pass  through  the  ends  of  the  fiour-bolts,  and  are  brought 
back  onto  some  of  the  various  purifiers,  and  subjected  to  repurification.  This 
process  requires  much  careful  manipulation,  and  even  then  the  yellow  germ 
and  pellicle  of  the  grain  will  be  so  torn  and  pulverized  by  the  stones  that  loose 
portions  of  the  same  will  pass  through  the  meshes  of  the  bolting-cloth  into 
the  flour  with  injurious  effect.  The  reason  why  the  germ  and  pellicle  is  so 
torn  is  that  milhitones  are  composed  of  two  disks— one  revolving,  the  other 
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Btationary— receiving  the  material  to  be  ground  at  the  ^e  or  center  of  the 
stones,  and  compelling  it  by  centrifugal  force  to  escape  at  the  skirt  or  pe- 
riphery of  the  stones,  passing  alternately  over  face  and  furrow  until  it  reaches 
the  periphery,  where  it  is  discharged.  Such  action  comminutes  the  germs  and 
forms  specks  that  cannot  be  removed  by  the  purifiers,  and  are,  therefore, 
ground  in  with  the  flour. 

'*In  the  manufacture  of  middlings  flour  the  action  of  stones  on  the  mid- 
dlings is  not  different  from  their  action  on  grain,  but  in  the  wheat-stones  the 
germ  ends  and  bran  are  not  sufficiently  comminuted  by  one  grinding  to  pass 
through  the  meshes  of  the  cloth  used  for  the  flour  known  to  the  trade  as  *  flrst 
run.'  I  propose  to  arrest  and  remove  such  geim  matter  and  bran  particles  by 
my  improved  process  before  they  reach  the  second  grind  on  the  middling 
stones,  by  placing  between  the  purifiers  or  separators  and  middling  stones  one 
or  more  sels  of  rolls,  which  will  operate  to  reduce  the  large  middlings  by  a 
bruising  or  crushing  action,  while  they  simply  flatten  out  the  intermixed 
germs  and  bran.  Any  of  the  various  purifiers  or  separators  in  public  use 
may  be  employed.  A  second  important  advantage  or  result  of  this  improved^ 
process  is  the  production  of  a  large  yield  of  high-grade  •flour.  The  largei? 
middlings  or  glutinous  particles  of  the  grain  require  more  grinding  than  do 
the  finer  and  more  starchy  particles  removed  at  the  head  or  first  part  of  the 
purifiers;  and  when  ground  together,  as  is  generally  the  case  with  small  mills, 
and  frequently  the  case  with  large  mills,  the  meal  is  considerably  heated  in 
the  grinding,  owing  to  the  miller's  requiring  the  middlings  meal  to  be  of  uni- 
form fineness.  The  disposition  and  fineness  of  the  small  middlings  cause 
them  to  '  flour '  quicker  than  the  large  middlings,  therefore  the  grinding  is 
unequal,  as,  in  order  for  the  large  glutinous  middlings  to  be  ground  enough, 
the  small  starch  middlings  must  be  ground  too  much.  This  impairs  the  qual- 
ity of  the  flour  by  deadening  it,  as  well  as  by  reducing  the  germs  and  bran  to 
such  an  extent  as  to  cause  them  to  pass  through  the  cloth.  Some  mills, 
therefore,  run  the  coarsest  middlings  to  a  lower  grade  of  flour, 

"It  is  plain  that  with  an  intermediate  reduction,  by  the  flattening-rolls 
working  on  the  large  middlings  as  above  set  foith,  the  comminution  of  the 
middlings  under  the  stones  is  rendered  more  equal,  and  a  larger  percentage  of 
bigh-grade  flour  can  be  made. 

<'  I  will  now  describe  briefly  my  mode  of  milling,  referring,  for  illustra- 
tions, to  the  accompanying  drawing,  in  which — 

'« Figure  1  is  a  general  side  view,  partly  in  section,  showing  an  apparatus, 
or  a  series  of  machines,  comprising  a  section  of  my  purifier.  A;  and  fig.  2  is 
a  like  view  of  the  same  apparatus,  in  part,  illustrating  the  employment  of 
any  other  purifier.  A*. 

**  Naturally  the  germs  and  bran  are  kept  with  the  large  and  valuable  mid- 
dlings or  particles  of  grain  by  the  bolting-cloth  of  the  purifying  machines 
or  flour-bolts  till  they  reach  certain  parts,  where  the  middlings  are  subjected 
to  strong  currents  of  air  to  remove  light  bran-flakes  and  fuzzy  matter.  The 
partially  freed  middlings  are  now  passed  from  the  purifler,  A,  or  A^,  between 
rolls  or  uniformly  rotating  surfaces,  B,  where  the  good  middlings  particles, 
being  more  brittle,  are  reduced  to  small  granules,  or  to  flour,  while  the  germ 
and  hea\'y  bran  matter,  being  of  a  soft,  plastic  nature,  is  flattened  out,  so  that 
on  passing  it  into  a  reciprocating  or  revolving  bolt,  C,  clothed  with  suitable 
cloth,  the  flouring  matter  is  thoroughly  removed  through  the  meshes  of  tiie 
cloth  in  a  fit  state  of  purity  to  pass  to  the  stones,  D,  to  be  reground  as  usuaU 
and  the  injurious  germs  and  refuse  matter  are  arrested,  so  as  to  be  run  off 
Into  suitable  receptacles." 

•  The  claim  was  stated  as  follows: 
^The  following  is  claimed  as  new,  namely: 
^  The  herein-described  process  of  manufacturing  middlings  flour  by  passing 
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the  middlings,  after  their  discharge  from  a  purifier,  through  or  between  rolls, 
and  subsequently  bolting  and  grinding  the  same  for  the  purposes  set  forth." 

The  answer  of  defendant  set  up,  among  other  things,  as  matter  of 
defense,  want  of  novelty,  and  vagueness  and  unoertainty  in  the  speo- 
ifications  and  drawings  filed  by  the  patentee  to  describe  his  inven- 
tion. 

The  circuit  court  sustained  both  these  defenses,  and  dismissed  the 
bill.  The  appeal  of  complainant  has  brought  up  this  decree  for 
review. 

Geo.  Harding  and  W.  O.  Rainey,  for  appellant. 

F*  W,  Cotzhausen  and  Robt.  H.  Parkinson,  for  appellee. 

Woods,  J.  A  grain  of  wheat  may  be  described  generally  as  fol- 
lows :  It  consists  of  a  pellicle  or  outside  covering  known  as  bran,  an 
inner  envelop  consisting  of  cells  and  their  contents  of  gluten  and 
phosphates,  the  most  nutritious  portion  of  the  berry,  and  an  interior 
white  mass  composed  mainly  of  starch  and  albuminoid  matter,  ex- 
tending to  the  heart  of  the  berry.  At  one  end  of  the  berry,  under 
an  irregularly  curved  surface-layer  of  bran,  technically  called  the 
shield,  is  the  embryo,  or  germ.  The  germ  is  a  yellow,  waxy  sub- 
stance, and  the  bran  is  consistent  and  tough.  It  has  always  been 
the  aim  of  good  milling  to  separate  as  completely  as  possible  the 
bran  and  germ  from  the  other  contents  of  the  berry,  because  they 
not  only  gave  color  to  the  flour,  but  rendered  it  more  liable  to  sour. 
The  main  purpose  of  the  improvement  described  in  appellant's  letters 
patent  was  to  accomplish  this  result  by  removing  the  bran  and  germ 
from  the  coarse  middlings,  leaving  only  those  parts  of  the  grain  from 
which  pure  white  flour  could  be  produced.  The  improvement  con- 
Ssisted  in  a  process,  and  did  not  cover  the  several  devices  by  which 
*  the  process  was  carried  on.  *  The  process  was  as  follows :  Coarse  mid- 
dlings, from  which  the  fluffy  matter  had  been  eliminated  by  a  well- 
known  contrivance  known  as  a  purifier,  were  passed  between  one  or 
more  sets  of  rolls,  which  reduced  the  large  middlings  to  a  greater 
degree  of  fineness,  but  flattened  out  the  tough  and  waxy  germs  and 
bran.  After  the  middlings,  with  the  intermixed  germs  and  bran 
particles,  had  been  passed  between  the  rolls,  they  were  carried  to  a 
bolting-cloth.  This  allowed  the  comminuted  middlings  to  pass 
through  its  meshes,  whence  they  were  carried  to  the  stones,  "to  be 
reground  as  usual,"  but  the  germs  and  bran  particles  having  been 
flattened,  and  their  surfaces  enlarged,  by  the  rolls,  could  not  get 
through  the  bolting-cloth,  and  were  carried  to  the  end  of  the  bolt, 
and  then  run  off  into  suitable  receptacles.  It  will  be  observed  that 
all  the  separate  parts  of  this  process  are  old.  The  use  of  purifiers 
on  middlings  to  take  out  the  fluffy  particles,  the  use  of  rolls  to  com- 
minute middlings,  the  use  of  bolting-cloths  to  separate  the  bran  and 
germs  from  the  flour,  and  the  use  of  stones  to  regrind  middlings,  all 
long  antedate  the  patent  of  the  appellant.  The  only  field  left  for 
invention,  therefore,  was  either  a  new  order  in  which  the  different 
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parts  of  the  process  were  to  be  applied,  or  some  new  method  of  Asing 
some  one  or  more  of  the  devices  by  ^hioh  the  process  was  ac^com- 
plished,  or  both  these  combined,  so  as  to  produce  some  new  product, 
or  some  old  product  in  a  cheaper  oi^  otherwise  more  advantageous 
method.  It  is  claimed  for  the  appellant  that  his  invention  consists 
'*in  interjecting  in  the  old  modes,  after  the  purifier,  a  pair  of  smooth 
rolls  of  equal  diameter,  and  running  at  equal  speed,  and  then  rebolt- 
ing  the  product,  and  regrinding  the  middlings"  which  pass  through 
the  bolting-cloth. 

We  are  to  inquire  whether  the  defense  relied  on  in  this  case,  that 
the  invention  claimed  as  his  own  by  the  appellant  had  been  described 
in  a  printed  publication  before  his  invention  thereof,  had  been  made 
out. 

By  section  24  of  the  act  of  1870  it  was  provided  that  any  person 
who  had  invented  any  new  and  useful  art,  machine,  manufacture,  S 
or  composition  of  matter  not  known  or  used  by*others  in  this  coun-« 
try,  "and  not  patented  or  described  in  any  printed  publication  in  this 
or  any  foreign  country  before  his  invention  or  discovery  thereof," 
might  obtain  a  patent  therefor. 

In  construing  the  words  "described  in  any  printed  publication  in 
this  or  any  foreign  country,"  as  they  were  used  in  reference  to  the 
same  subject  in  section  7  of  the  act  of  1836,  (5  St.  117,)  this  court, 
in  the  case  of  Seymour  v.  Osborne,  11  Wall.  616,  said: 

"Patented  inventions  cannot  be  superseded  by  the  mere  introduction  of  a 
foreign  publication  of  the  kind,  unless  the  description  and  drawings  contain 
and  exhibit  a  substantial  representation  of  the  patented  improvement  in  such 
full,  clear,  and  exact  terms  as  to  enable  any  person  skilled  in  the  art  or  science 
to  which  it  appertains  to  make,  construct,  and  practice  the  invention  as  they 
would  be  enabled  to  do  if  the  information  was  derived  from  a  prior  patent." 

So  in  Cohn  v.  U.  S.  Corset  Co.  93  U.  S.  866,  Mr.  Justice  Strong, 
speaking  for  the  court,  said: 

^<It  mast  be  admitted  that  unless  the  earlier  printed  and  published  descrip- 
tion does  exhibit  the  later  patented  invention  in  such  a  full  and  intelligible 
manner  as  to  enable  persons  skilled  in  the  art  to  which  the  invention  is  re- 
lated to  comprehend  it  without  assistance  from  the  patent,  or  to  make  it,  or 
repeat  the  process  claimed,  it  is  insufficient  to  invalidate  the  patent." 

Applying  strictly  the  rule  thus  laid  down,  we  are  of  opinion  that 
the  defense  of  prior  publication  has  been  made  out. 

After  a  careful  consideration  of  the  evidence  in  the  record,  we  are 
forced  to  the  conclusion  that  the  method  of  making  flour  set  forth  in 
the  specification  of  appellant's  patent  was  fully  and  clearly  described 
in  a  printed  publication  before  the  invention  thereof  by  the  appel- 
lant, and  that  his  patent  therefor  is  consequently  void.  We  refer  to 
a  German  work  put  in  evidence  by  the  defendant,  entitled  Die  Mahl- 
fabrication,  by  Frederick  Kick,  published  at  Leipsic  in  1871.  We? 
take  the  following  extracts  from  a  translation  of  this  book.  *  'Tart* 
I  v.,  Bough  Grinding  with  Boll  Mills:" 
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^  In  the  sacoeBsive  process  of  grit  or  high  millings  the  grain  is  crushed  ii 
its  first  passage  through  between  the  stones ;  that  fi,  broken  into  parts  of  dif- 
ferent sizes — ^groats. 

'*In  the  disintegrating  process,  which  follows  next,  flour,  dust,  middlings, 
partings,  and  breakings  are  obtained.  With  each  of  these  substances,  classi- 
fied according  to  size,  particles  of  the  hull  of  the  same  size  are  mixed,  or  still 
adhere  to  the  particles  of  the  grist.  By  this  method  of  crushing  with  stones 
a  partial  splitting  up  of  the  hull  is  unavoidable,  and  the  flour  obtained  from 
such  rough  grinding  is  mixed  with  particles  of  bran,  even  from  decorticated 
wheat,  and  is,  therefore,  discolored. 

^*If  one  were  able  wholly  to  prevent  the  disintegrating  of  the  particles  of 
the  hull,  the  flour  produced  by  rough  grinding  would  be  white. 

**This,  however,  is  never  fully  accomplished:  but  there  is,  on  the  one  hand, 
a  way  to  diminisli  the  friability  of  the  hull — ^by  moistening;  on  the  other 
hand,  many  sorts  of  wheat,  under  similar  treatment,  exhibit  this  difficulty  to 
a  less  extent,  and  therefore  produce  white  flour,  viz.,  soft  wheat;  or,  flnally, 
machines  are  employed  which,  in  the  process  of  rough  grinding,  break  up  the 
hull  to  a  less  degree,  as  is  the  case  with  roll  mills. 

*'The  roll  mills  operate  partly  by  crushing  and  partly  by  grinding.  They 
produce  breakings,  which  then  pass  to  the  stones  for  grinding  into  flour.  The 
surface  of  the  rolls  are  smoother  than  those  of  the  stones,  and  the  hull  is, 
therefore,  less  torn.  Of  course  the  disintegrating  by  means  of  rolls  is  not  ap- 
propriate for  every  kind  of  wheat.  If  soft,  mild  wheat  is  passed  through  the 
rolls,  it  leaves  the  rolls  in  a  flat,  compressed  condition;  whereas,  with  the 
same  treatment,  hard  (Hungarian)  wheat  is  reduced  to  fragments,  and  so  reg- 
ularly broken. 

'« The  action  of  the  rolls  evidently  depends  upon  their  relative  position, 

i their  distance  apart;)  it  also  depends  on  the  condition  of  their  surfaces, 
whether  smooth  or  chaneled;)  and  then  again  on  their  relative  motion,  viz., 
whether  both  rolls  have  like  or  different  velocities. 
^     '« If  the  rolls  are  so  far  apart  that  the  wheat  sustains  only  a  moderate  press- 
H  ure,  and  if  they  are  smooth,  then  only  a  breaking  of  the  grain  occurs  in  the 
•  direction  of  the  crease.    The  berry  is^thereby  divided  into  two  longitudinal 
halves,  of  which  many  still  cohere  at  the  back,  thus  resembling  an  open  book. 
*^  In  case  the  rolls  are  closer  together,  then,  with  soft  wheat,  a  flattening 
takes  place,  and  the  middlings  obtained  therefrom  are  veiy  clean  or  free  from 
bran.    Hard  wheat  is  much  more  considerably  reduced,  and  a  proper  breaking 
is  effected.    •    *    *    Bolls  with  smooth  surfaces  operate  more  by  compres- 
sion; those  with  fluted  surfaces  more  in  a  cracking  or  breaking  manner.    In 
order  to  give  the  rolls  at  the  same  time  a  triturating  effect,  they  are  made  to 
revolve  with  different  velocities. 

«'  Two,  three  pairs  of  rolls  may  be  arranged  one  above  another.  By  the  flrst 
pair  *  coarse  breakings'  are  produced;  by  the  second,  *  flrst  breakings,'  etc. 
Hence,  the  application  of  three  pairs  of  rolls  permits  a  gradual  disint^ration 
during  a  single  passage  of  the  grain  through  the  roll  mill.  *  *  *  There 
are  (as  we  shall  explain  hereafter)  certain  varieties  of  middlings  in  which  the 
but  partially  broken  germs  constitute  thirty  or  forty  per  cent,  of  the  entire 
mass,  and  which,  being  yellow  granules,  give  to  the  entire  mass  of  grit,  with 
which  they  are  interm&ed,  a  yellowish  appearanca 

'*Now,  if  this  kind  of  middlings  is  passed  through  properly  adjusted  rolls, 
the  tough  germs  are  only  flattened,  while  the  other  granules  are  broken  and 
can  be  easily  separated  by  sifting.  Instead  of  a  pair  of  rolls,  a  single  roll  oper- 
ating against  an  adjustable  segment  of  stone  or  iron  may  be  used.  By  this  latter 
method  the  substance  ground  is  much  more  subjected  to  trituration.  The  par- 
ticles already  reduced  continue  to  rub  against  each  other  and  against  the  work- 
ing parts  of  the  machine  until  they  flnally  pass  out,  in  consequence  whereof 
the  advantages  above  mentioned  of  the  roll  mills  are  greatly  neutralized.** 
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We  have,  in  this  publioation,  an  aooarate  description  of  the  pro- 
cess covered  by  appellant's  patent. 

We  have  the  rolls  used  for  the  identical  purpose  therein  set  forth; 
namely,  to  reduce  the  middlings  and  to  flatten  out  the  germs,  so  that 
they  can  be  separated  by  bolting  or  sifting,  thus  preparing  the  mid- 
dlings to  be  again  ground  and  reduced  to  middlings  flour.  S 

Appellant  insists,  however,  that  the  process  described  by^Eick  is* 
not  applied  to  purified  middlings,  and  therefore  differs  from  his. 

But  it  appears,  from  the  well-known  state  of  the  art,  that  ever 
since  purifiers  were  invented  it  has  been  the  practice  to  purify  mid- 
dlings before  reducing  them,  so  that  whenever  the  grinding  of  mid- 
dlings is  mentioned,  graded  and  purified  middlings  are  understood. 
The  process  of  purifying,  in  case  of  gradual  reduction,  is  as  elementary 
as  bolting,  and  follows  every  reduction  of  the  material.  When, 
therefore,  Kick  speaks  of  passing  middlings  through  the  rolls  for  an- 
other reduction,  he  must  be  understood  to  mean  purified  middlings. 
But  the  evidence  in  the  record  clearly  shows  that  the  action  of  the 
rolls,  and  their  effect  upon  the  product  of  the  mill,  would  be  the 
same  whether  purified  or  unpurified  middlings,  or  even  wheat,  were 
used. 

Appellant  further  insists  that  his  process  differs  from  that  described 
by  Kick,  because  the  rolls  mentioned  in  the  latter  run  with  unequal 
speed.  This  contention  is  founded  on  a  misapprehension.  The  ex- 
tract from  Kick's  work  expressly  says  that  ''the  action  of  the  rolls 
evidently  depends  *  *  *  on  their  relative  motion,  viz.,  whether 
both  rolls  have  like  or  different  velocities."  Bolls,  therefore,  with 
the  same  or  different  velocities  could  be  used  in  the  process  described 
by  Kick.     His  method  included  both. 

We  are  also  of  opinion  that  the  process  which  appellant  claims  as 
his  invention  was  also  clearly  described  as  early  as  the  year  1847  in 
a  publication  called  Anglo-American  and  Swiss  Science  Milling,  by 
Christian  Wilhelm  Fritzsch,  published  at  Leipsic  by  Gustav  Brauns. 
This  description  of  the  process  of  manufacturing  flour  is  illustrated 
by  drawings,  which  make  it  perfectly  clear  that  the  different  parts  of 
the  process  of  the  appellant  were  anticipated  and  publicly  printed 
more  than  25  years  before  the  appellant,  according  to  his  own  story, 
conceived  the  improvement  described  in  his  patent. 

Fritzsch  describes  the  process  as  follows : 

**The  advantages  to  be  derived  from  the  roll  mill  consist  chiefly  in  this:^ 
that  in  operating  them  a  considerable  saving  of  power  is^aohieved  as  com-* 
pared  with  stone  mills.    Furthermore,  the  flour  produced  is  of  excellent  qual- 
ity, both  in  whiteness  and  fineness. 

^Inasmuch  as  the  wheat  is  ground  in  a  dry  state,  the  flour  produced  is 
especially  adapted,  with  respect  to  durability,  for  transportation  and  storing. 

««The  principle  on  which  all  said  improvements  turn,  centers  wholly  and 
exclusively  in  a  desire  to  effect  the  fprinding  of  wheat  so  that  not  only  the 
largest  possible  quantity  of  good  middlings  flour  is  obtained,  but  also  that 
this  may  be  separated  from  the  hull  or  bran  in  its  original  purity;  or,  to  ex- 
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press  it  in  plainer  words,  to  obtain  the  mealy  interior  substance  without  ad- 
mixture of  any  part  of  the  hulL'* 

Then  follows  a  description  of  the  mill  by  which  the  reduction  of 
the  wheat  to  coarse  middlings  is  effected: 

'*  The  rough-ground  product  discharged  from  the  mill  (in  which,  besides 
middlings,  flour  has  been  produced)  is  thereupon  most  conveniently  carried 
into  the  upper  stories  of  the  mill  building  by  means  of  an  elevator,  and  Is 
then  first  transferred  to  a  flour  cylinder  for  the  purpose  of  separating  the 
flour.  The  remainder  then  goes  upon  a  grit  cylinder,  where  the  material  is 
assorted  and  separated  from  the  hull  in  four  different  grades  of  middlings. 
The  middlings  thus  obtained  are  thereupon  likewise  cleaned  in  the  manner 
already  described,  and  prepared  for  flouring. 

**The  grinding  of  middlings  takes  place  by  a  manipulation  varying  but 
little  from  the  process  of  rough  grinding,  by  means  of  a  flouring  mill,  which, 
together  with  the  crushing  mill  above  mentioned,  constitutes  a  set  or  run. 
We  see  this  flouring  mill  upon  our  plate,  (fig.  8.)  Its  construction  is  in  the 
main  like  that  of  the  other,  only  the  difference  that  the  upper  pairs  of  rolls 
are  not  fluted,  like  those  in  figure  7,  but  have  smooth  turned  surfaces,  and 
consequently  no  under  layers,  (wedges.)  This  under  layer  (wedge)  is  only 
used  with  the  under  pair  of  rolls,  which  are  finely  fluted. 

•«  The  middlings  ready  for  grinding  are  here  also  put  into  the  hopper,  as 

^  shown,  and  carried  to  the  first,  second,  and  third  pairs  of  rolls,  in  the  manner 

^  described.    The  upper  two  pairs  of  rolls  crush  and  triturate  the  middlings  to 

•  the  utmost  degree  ;*theref ore,  it  remains  for  the  last  lower  pair  of  rolls  to 

shake  up  the  flour. 

**  This  product^  thus  finely  ground,  is  now  transferred  to  the  cylinder  bolt 
for  separating  the  flour.  The  bran-like  surplus  is  carried  with  the  bolts  to  a 
stone  mill*  to  be  completely  ground  out. 

'« The  grinding  of  middlings  in  the  manner  above  described  has  many  ad- 
vantages in  its  favor,  especially  in  this:  that  the  hull  particles  still  contained 
in  the  middlings  are,  by  this  process,  not  any  longer  decomposed  or  torn  up, 
whereby  the  possibility  of  transfer  of  them  into  the  flour  is  avoided." 

In  this  description  we  have  the  purifying  of  the  middlings  by  a 
purifier,  which  is  shown  in  the  out,  then  the  passing  of  them  between 
two  pairs  of  smooth  revolving  rolls  of  equal  diameter,  which  are  in 
all  respects  like  the  rolls  described  in  the  speoifioation  of  appellant's 
patent,  and  which  necessarily  perform  the  same  function.  Then 
the  disintegration,  or  shaking  up,  as  it  is  called,  of  the  ribbons  or 
sheets  of  the  material  which  come  from  the  second  pair  of  rolls,  by 
passing  them  through  the  third  pair,  which  are  fluted,  but  are  not 
allowed  to  touch  each  other,  and  then  their  transfer  to  the  bolting 
cylinder,  by  which  the  flour  is  separated  from  the  bran  and  germs. 

The  only  difference  between  this  process  and  that  described  in  ap- 
pellant's patent  is  that  the  last  two  sets  of  rolls  but  one,  mentioned 
in  the  process  described  by  Fritzsoh,  completely  reduce  the  middlings 
to  flour,  while  in  the  process  under  appellant's  patent  the  middlings, 
after  passing  between  the  rolls,  being  separated  from  the  germs  and 
bran,  are  again  ground  between  stones ;  but  the  great  feature  of  ap* 
pellant's  process,  the  flattening  of  the  germs  and  pellicle,  by  passing 
the  middUngs  between  rolls,  is  found  in  the  method  described  by 
Fritssch. 
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The  advantages  from  the  process  described  by  Fritzsch  are  identical 
with  those  claimed  for  the  process  described  in  appellant's  patent : 
First,  a  saving  of  power;  second,  the  hull  of  the  wheat  (and  necessa- 
rily the  germ)  is  not  disintegrated  and  torn  ap  in  passing  between 
the  rolls  as  it  would  be  between  the  ordinary  millstones,  and  can, 
therefore,  be  eliminated  by  the  bolt;  and,  thirdf  the  yield  of  high-K 
grade  flour  is  increased,  and*the  flour  produced  is  of  excellent  qual-  * 
ity,  both  in  whiteness  and  fineness,  and  fitness  for  transportation  and 
storing. 

The  printed  publications  relied  on  to  defeat  the  appellant's  patent 
describe  the  process  oovered  thereby  so  fully  and  clearly  as  to  enable 
persons  skilled  in  the  art  to  which  the  invention  relates  to  carry  on 
the  process.  In  fact,  the  description  of  the  process  in  the  printed 
publications  is,  to  say  the  least,  quite  as  precise,  clear,  and  intelligi- 
ble as  in  the  specification  and  claim  of  the  patent. 

The  earliest  date  at  which  the  appellant  claims  to  have  invented 
his  improvement  is  stated  by  him  as  in  1872  or  1873.  Those  publi- 
cations, therefore,  which  antedate  his  invention, — one  by  at  least  one 
year,  and  the  other  by  25  years, — are  fatal  to  the  validity  of  the 
patent. 

The  decree  of  the  circuit  court,  which  dismissed  the  bill,  must 
therefore  be  affirmed;  and  it  is  so  ordered. 

This  case  was  decided  at  the  October  term,  1882,  bat  owing  to  the  inability  of 
the  clerk  to  furnish  a  oorrectad  copy,  Its  publication  was  delayed  until  this  number. 

v.8— 9 
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(109  U.  8.  t)  «rpnjj   (jj^   jjj^^g^   CaBBB.- 

Unitbd  States  v.  Stanlbt. 

{On  a  Certiflcate  of  Division  in  Opinion  between  the  Judices  of  the  (^icoit  Oont 
of  the  United  States  for  the  District  of  Kansas.] 

Unitbd  States  v.  Byan. 
[In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  California.] 

United  Statbs  v.  Nichols. 

(On  a  Certificate  of  Diyision  in  Opinion  between  the  Judges  of  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of  Missouri] 

United  States  v.  Singleton. 

[On  a  Certificate  of  Division  in  Opinion  between  the  Judges  of  the  Circuit  Coorl 
of  the  United  Stotes  for  the  Southern  District  of  New  York.  ] 

BoBiNsoN  and  wife  v.  IiiEMPHis  &  Ghableston  fi.  Co. 

[In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western  District  of 

Tennessee.] 

(October  15, 1883.) 

COHBTTrunONAL  LAW— CiTIL  RiGHTB  AOT  OF  MaBOR  1,  1875  —ThIKTEBHTH  AND 
FOUBTSENTH  AHBMDMSNTB. 

The  first  and  second  sections  of  the  civil  rights  act,  passed  March  1, 1875,  are  un- 
constitutional enactments  as  applied  to  the  several  states,  not  being  author- 
ized either  bj  the  thirteenth  or  fourteenth  amendments  of  the  constitution. 

The  fourteenth  amendment  is  prohibitory  upon  the  states  only,  and  the  legisla- 
tion authorized  to  be  adopted  by  congress  for  enforcing  it  is  not  direet  legisla- 
tion on  the  matters  respectinff  which  the  states  are  prohibited  from  making  or 
enforcing  certain  laws,  or  doing  certain  acts,  but  is  eorreetim  legislation,  such 
as  may  be  necessary  or  proper  for  counteracting  and  redressing  the  effect  of 
such  laws  or  acts. 

The  thirteenth  amendment  relates  only  to  slavery  and  involuntary  servitude,  (which 
it  abolishes ;)  and  although,  bv  its  reflex  action,  it  establishes  universal  free- 
dom in  the  United  States,  ana  congress  may  probably  pass  laws  directly  en- 
forcing its  provisions ;  yet  such  legislative  power  extends  only  to  the  subject 
of  slavery  and  its  incidents ;  and  the  denial  of  equal  accommodations  in  inns, 
public  conveyances,  and  places  of  public  amusement,  (which  is  forbidden  bv  the 
sections  in  question,)  imposes  no  badge  of  slavery  or  involuntary  servitude 
upon  the  party,  but,  at  most,  infringes  rights  which  are  protected  from  state 
aggression  by  the  fourteenth  amendment. 

Whether  the  accommodations  and  privileges  sought  to  be  protected  by  the  first  and 
second  sections  of  the  civil  rights  act,  are,  or  are  not.  rights  constitutionaUy 
demandable ;  and  if  they  are,  in  what  form  they  are  to  be  protected,  is  not  now 
decided. 

Kor  is  it  decided  whether  the  law,  as  it  stands,  is  operative  in  the  territories  and 
District  of  Columbia ;  the  decision  only  relating  to  its  validity  as  applied  to  the 
states. 

Nor  is  it  decided  whether  congress,  under  the  commercial  power,  mav  or  may  not 
pass  a  Is  w  securing  to  all  persons  equal  accommodations  on  lines  of  public  oon- 
veyance  between  two  or  more  states. 

Harlan,  J.,  dissents. 
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8oL  Oen.  PhiUips,  for  plaintiff,  the  United  States. 

No  ooonsel  for  defendants,  Stanley,  Byan,  Nichols,  and  Singleton. 

Wm.  M.  Randolph,  for  plaintiffs  in  error,  Bobinson  and  wife. 

W.  it.  C.  Humes,  for  defendant  in  error,  the  Memphis  &  Charleston 
B.  Co. 

Bradley,  J.  *  These  cases  are  all  fonnded  on  the  first  and  second* 
sections  of  the  act  of  congress  known  as  the  "Civil  Bights  Act,"  passed 
March  1,  1875,  entitled  "An  act  to  protect  all  citizens  in  their  civil 
and  legal  rights.**  18  St.  385.  Two  of  the  cases,  those  against 
Stanley  and  Nichols,  are  indictments  for  denying  to  persons  of  color 
the  accommodations  and  privileges  of  an  inn  or  hotel;  two  of  them, 
those  against  Byan  and  Singleton,  are,  one  an  information,  the  other 
an  indictment,  for  denying  to  individuals  the  privileges  and  accom- 
modations of  a  theater,  the  information  against  Byan  being  for  re- 
fusing a  colored  person  a  seat  in  the  dress  circle  of  Maguire's  theater 
in  San  Francisco;  and  the  indictment  against  Singleton  being  for 
denying  to  another  person,  whose  color  is  not  stated,  the  full  enjoy- 
ment of  the  accommodations  of  the  theater  known  as  the  Grand  Op- 
era House  in  New  York,  **said  denial  not  being  made  for  any  reasons 
by  law  applicable  to  citizens  of  every  race  and  color,  and  regardless 
of  any  previous  condition  of  servitude."  The  case  of  Bobinson  and 
wife  against  the  Memphis  &  Charleston  Bailroad  Company  was  an 
action  brought  in  the  circ^uit  court  of  the  United  States  for  the  west- 
em  district  of  Tennessee,  to  recover  the  penalty  of  $500*given  by  the* 
second  section  of  the  act;  and  the  gravamen  yB,%  the  refusal  by  the 
conductor  of  the  railroad  company  to  allow^the  wife  to  ride  in  the 
ladies'  car,  for  the  reason,  as  stated  in  one  of  the  counts,  that  she 
was  a  person  of  African  descent.  The  jury  rendered  a  verdict  for 
the  defendants  in  this  case  upon  the  merits  under  a  charge  of  the 
court,  to  which  a  bill  of  exceptions  was  taken  by  the  plaintiffs.  The 
case  was  tried  on  the  assumption  by  both  parties  of  the  validity  of 
the  act  of  congress ;  and  the  principal  point  made  by  the  exceptions 
was  that  the  judge  allowed  evidence  to  go  to  the  jury  tending  to 
show  that  the  conductor  had  reason  to  suspect  that  the  plaintiff,  the 
wife,  was  an  improper  person,  because  she  was  in  company  with  a 
young  man  whom  he  supposed  to  be  a  white  man,  and  on  that  ac- 
count inferred  that  there  was  some  improper  connection  between 
them;  and  the  judge  charged  the  jury,  in  substance,  that  if  this  was 
the  conductor's  bona  fide  reason  for  excluding  the  woman  from  the 
car,  they  might  take  it  into  consideration  on  the  question  of  the  lia- 
bility of  the  company.  The  case  is  brought  here  by  writ  of  error  at 
the  suit  of  the  plaintiffs.  The  cases  of  Stanley,  Nichols,  and  Single- 
ton come  up  on  certificates  of  division  of  opinion  between  the  judges 
below  as  to  the  constitutionality  of  the  first  and  second  sectioos  of 
the  act  referred  to ;  and  the  case  of  Byan,  on  a  writ  of  error  to  the 
judgment  of  the  circuit  court  for  the  district  of  California  sustaining 
a  demurrer  to  the  inf  onnation. 
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?  *  It  is  obvious  that  the  primary  and  important  question  in  all* the 
cases  is  the  constitutionality  of  the  law;  for  if  the  law  is  unconstitu- 
tional none  of  the  prosecutions  can  stand. 

The  sections  of  the  law  referred  to  provide  as  follows : 

**  Section  1.  That  all  persons  within  the  jurisdiction  of  the  United  States 
shall  be  entitled  to  the  full  and  equal  enjoyment  of  the  accomodations,  ad- 
vantages, facilities,  and  privileges  of  inns,  public  conveyances  on  land  or 
water,  theaters,  and  other  places  of  public  amusement;  subject  only  to  the 
conditions  and  limitations  established  by  law,  and  applicable  alike  to  citizens  of 
every  race  and  color,  regardless  of  any  previous  condition  of  servitude. 

"  Sec.  2.  That  any  person  who  shall  violate  the  foregoing  section  by  deny- 
ing to  any  citizen,  except  for  reasons  by  law  applicable  to  citizens  of  every 
race  and  color,  and  regardless  of  any  previous  condition  of  servitude,  the  full 
enjoyment  of  any  of  the  accomodations,  advantages,  facilities,  or  privileges  in 
said  section  enumerated,  or  by  aiding  or  inciting  such  denial,  shall,  for  every 
such  offense,  forfeit  and  pay  the  sum  of  6500  to  the  person  aggrieved  thereby, 
to  be  recovered  in  an  action  of  debt,  with  full  costs ;  and  shall,  also,  for  every 
such  offense,  be  deemed  guity  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  not  less  than  $500  nor  more  than  $1,000,  or  shall  be  imprisoned 
not  less  than  80  days  nor  more  than  one  year:  Provided,  that  all  persons 
may  elect  to  sue  for  the  penalty  aforesaid,  or  to  proceed  under  their  rights  at 
common  law  and  by  state  statutes;  and  having  so  elected  to  proceed  in  the 
one  mode  or  the  other,  their  right  to  proceed  in  the  other  jurisdiction  shall  be 
barred.  But  this  provision  shall  not  apply  to  criminal  proceedings,  either 
under  this  act  or  the  criminal  law  of  any  state:  And  provided,  further,  that 
a  judgment  for  the  penalty  in  favor  of  the  party  aggrieved,  or  a  judgment 
upon  an  indictment,  shall  be  a  bar  to  either  prosecution  respectively." 

Are  these  sections  constitutional  ?  The  first  section,  which  is  the 
principal  one,  cannot  be  fairly  understood  without  attending  to  the 
last  clause,  which  qualifies  the  preceding  part.  The  essence  of  the 
law  is,  not  to  declare  broadly  that  all  persons  shall  be  entitled  to  the 
cfuU  and  equal  enjoynient  of  the  accommodations,  advantages,  facili- 
« ties,  and  privileges  of  inns,*public  conveyances,  and  theaters;  but 
that  such  enjoyment  shall  not  be  subject  to  any  conditions  applicable 
only  to  citizens  of  a  particular  race  or  color,  or  who  had  been  in  a 
previous  condition  of  servitude.  In  other  words,  it  is  the  purpose  of 
the  law  to  declare  that,  in  the  enjoyment  of  the  accommodations  and 
privileges  of  inns,  public  conveyances,  theaters,  and  other  places  of 
public  amusement,  no  distinction  shall  be  made  between  citizens  of 
different  race  or  color,  or  between  those  who  have,  and  those  who  have 
not,  been  slaves.  Its  effect  is  to  declare  that  in  all  inns,  public  con- 
veyances, and  places  of  amusement,  colored  citizens,  whether  formerly 
slaves  or  not,  and  citizens  of  other  races,  shall  have  the  same  accom- 
modations and  privileges  in  all  inns,  public  conveyances,  and  places 
of  amusement,  as  are  enjoyed  by  white  citizens;  and  vice  versa. 
The  second  section  makes  it  a  penal  offense  in  any  person  to  deny  to 
any  citizen  of  any  race  or  color,  regardless  of  previous  servitude,  any 
of  the  accommodations  or  privileges  mentioned  in  the  first  section. 

Has  congress  constitutional  power  to  make  such  a  law  ?     Of  course, 
no  one  will  contend  that  the  power  to  pass  it  was  contained  in  the 
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i^onstitution  before  the  adoption  of  the  last  three  amendments.  The 
power  is  sought,  first,  in  the  fourteenth  amendment,  and  the  views 
and  arguments  of  distinguished  senators,  advanced  while  the  law  was 
under  consideration,  claiming  authority  to  pass  it  by  virtue  of  that 
■amendment,  are  the  principal  arguments  adduced  in  favor  of  the 
power.  We  have  carefully  considered  those  arguments,  as  was  due 
to  the  eminent  ability  of  those  who  put  them  forward,  and  have  felt, 
in  all  its  force,  the  weight  of  authority  which  always  invests  a  law 
that  congress  deems  itself  competent  to  pass.  But  the  responsibility 
of  an  independent  judgment  is  now  thrown  upon  this  court;  and  we 
are  bound  to  exercise  it  according  to  the  best  lights  we  have. 

The  first  section  of  the  fourteenth  amendment, — which  is  the  one 
relied  on, — after  declaring  who  shall  be  citizens  of  the  United  States, 
and  of  the  several  states,  is  prohibitory  in  its  character,  and  prohib-^ 
itory  upon  the  states.  It  declares  that**no  state  shall  make  or  en-»* 
force  any  law  which  shall  abridge  the  privileges  or  immunities  of  cit* 
izens  of  the  United  States ;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law;  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
It  is  state  action  of  a  particular  character  that  is  prohibited.  Indi- 
vidual invasion  of  individual  rights  is  not  the  subject-matter  of  the 
amendment.  It  has  a  deeper  and  broader  scope.  It  nullifies  and 
makes  void  all  state  legislation,  and  state  action  of  every  kind,  which 
impairs  the  privileges  and  immunities  of  citizens  of  the  United  States, 
or  which  injures  them  in  life,  liberty,  or  property  without  due  process 
of  law,  or  which  denies  to  any  of  them  the  equal  protection  of  the 
laws.  It  not  only  does  this,  but,  in  order  that  the  national  will,  thus 
declared,  may  not  be  a  mere  brutum  fulmen^  the  last  section  of  the 
amendment  invests  congress  with  power  to  enforce  it  by  appropriate 
legislation^  To  enforce  what?  To  enforce  the  prohibition.  To 
adopt  appropriate  legislation  for  correcting  the  effects  of  such  pro- 
hibited state  law  and  state  acts,  and  thus  to  render  them  effect- 
ually null,  void,  and  innocuous.  This  is  the  legislative  power  conferred 
upon  congress,  and  this  is  the  whole  of  it.  It  does  not  invest  congress 
with  power  to  legislate  upon  subjects  which  are  within  the  domain  of 
state  legislation;  but  to  provide  modes  of  relief  against  state  legisla- 
tion, or  state  action,  of  the  kind  referred  to.  It  does  not  authorize 
congress  to  create  a  code  of  municipal  law  for  the  regulation  of  pri- 
vate rights;  but  to  provide  modes  of  redress  against  the  operation  of 
state  laws,and  the  action  of  state  officers,  executive  or  judicial,  when 
these  are  subversive  of  the  fundamental  rights  specified  in  the  amend- 
ment. Positive  rights  and  privileges  are  undoubtedly  secured  by  the 
fourteenth  amendment ;  but  they  are  secured  by  way  of  prohibition 
against  state  laws  and  state  proceedings  affecting  those  rights  and 
privileges,  and  by  power  given  to  congress  to  legislate  for  the  purpose 
of  carrying  such  prohibition  into  effect;  and  such  legislation  must 
necessarily  be  predicated  upon  such  supposed  state  laws  or  state  pro- 
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*  ceedings,  and  be  directed  to  tlie*correotion  of  their  operation  and  ef- 
fect. A  quite  full  discussion  of  this  aspect  of  the  amendment  may 
be  found  in  17.  S.  v.  Cruikshank,  92  U.  S.  542;  Virginian.  Rives,  100 
U.  S.  818,  and  Ex  parte  Virginia,  Id.  889. 

An  apt  illustration  of  this  distinction  may  be  found  in  some  of  the 
provisions  of  the  original  constitution.  Take  the  subject  of  contracts, 
for  example.  The  constitution  prohibited  the  states  from  passing  any 
law  impairing  the  obligation  of  contracts.  This  did  not  give  to  con- 
gross  power  to  provide  laws  for  the  general  enforcement  of  contracts; 
nor  power  to  invest  the  courts  of  the  United  States  with  jurisdiction 
over  contracts,  so  as  to  enable  parties  to  sue  upon  them  in  those 
courts.  It  did,  however,  give  the  power  to  provide  remedies  by  which 
the  impairment  of  contracts  by  state  legislation  might  be  counter- 
acted and  corrected;  and  this  power  was  exercised.  The  remedy 
which  congress  actually  provided  was  that  contained  in  the  twenty- 
fifth  section  of  the  judiciary  act  of  1789,  giving  to  the  supreme  court 
of  the  United  States  jurisdiction  by  writ  of  error  to  review  the  final 
decisions  of  state  courts  whenever  they  should  sustain  the  validity  of 
a  state  statute  or  authority,  alleged  to  be  repugnant  to  the  constitu- 
tion or  laws  of  the  United  States.  By  this  means,  if  a  state  law  was 
passed  impairing  the  obligation  of  a  contract,  and  the  state  tribunals 
sustained  the  validity  of  the  law,  the  mischief  could  be  corrected  in 
this  court.  The  legislation  of  congress,  and  the  proceedings  provided 
for  under  it,  were  corrective  in  their  character.  No  attempt  was  made 
to  draw  into  the  United  States  courts  the  litigation  of  contracts  gener- 
ally, and  no  such  attempt  would  have  been  sustained.  We  do  not  say 
that  the  remedy  provided  was  the  only  one  that  might  have  been  pro- 
vided in  that  case.  Probably  congress  had  power  to  pass  a  law  giv- 
ing to  the  courts  of  the  United  States  direct  jurisdiction  over  con- 
tracts alleged  to  be  impaired  by  a  state  law;  and,  under  the  broad 
provisions  of  the  act  of  March  8,  1875,  giving  to  the  circuit  courts 
jurisdiction  of  all  cases  arising  under  the  constitution  and  laws  of 
gthe  United  States,  it  is  possible  that  such  jurisdiction  now  exists. 

*  But  under  that  or  any  other  law,  it  must  appear,  as*well  by  allegation 
as  proof  at  the  trial,  that  the  constitution  had  been  violated  by  the 
action  of  the  state  legislature.  Some  obnoxious  state  law  passed,  or 
that  might  be  passed,  is  necessary  to  be  assumed  in  order  to  lay  the 
foundation  of  any  federal  remedy  in  the  case,  and  for  the  very  suffi- 
cient reason  that  the  constitutional  prohibition  is  against  state  laws 
impairing  the  obligation  of  contracts. 

And  so  in  the  present  case,  until  some  state  law  has  been  passed, 
or  some  state  action  through  its  officers  or  agents  has  been  taken, 
adverse  to  the  rights  of  citizens  sought  to  be  protected  by  the  four- 
teenth amendment,  no  legislation  of  the  United  States  under  said 
amendment,  nor  any  proceeding  under  such  legislation,  can  be  called 
into  activity,  for  the  prohibitions  of  the  amendment  are  against  state 
laws  and  acts  done  under  state  authority.    Of  course,  legislation  may 
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and  should  be  provided  in  advance  to  meet  the  exigency  when  it 
arises,  but  it  should  be  adapted  to  the  mischief  and  wrong  which  the 
amendment  was  intended  to  provide  against;  and  that  is,  state  laws 
or  state  action  of  some  kind  adverse  to  the  rights  of  the  citizen  se- 
cured by  the  amendment.  Such  legislation  cannot  properly  cover 
the  whole  domain  of  rights  appertaining  to  life,  liberty,  and  property, 
defining  them  and  providing  for  their  vindication.  That  would  be  to 
establish  a  code  of  municipal  law  regulative  of  all  private  rights 
between  man  and  man  in  society.  It  would  be  to  make  congress  take 
the  place  of  the  state  legislatures  and  to  supersede  them.  It  is  ah* 
surd  to  affirm  that,  because  the  rights  of  life,  liberty,  and  property 
(which  include  all  civil  rights  that  men  have)  are  by  the  amendment 
sought  to  be  protected  against  invasion  on  the  part  of  the  state  with- 
out due  process  of  law,  congress  may,  therefore,  provide  due  process 
of  law  for  their  vindication  in  every  case;  and  that,  because  the  denial 
by  a  state  to  any  persons  of  the  equal  protection  of  the  laws  is  pro* 
hibited  by  the  amendment,  therefore  congress  may  establish  laws  for 
their  equal  protection.  In  fine,  the  legislation  which  congress  is  au- 
thorized to  adopt  in  this  behalf  is  not  general  legislation  upon  the 
rights  of  the  citizen,  but  corrective  legislation ;  that  is,  such  as  may 
be  necessary  and  proper  for  counteracting  such  laws  as  the  states^ 
may*adopt  or  enforce,  and  which  by  the  amendment  they  are  pro-** 
hibited  from  making  or  enforcing,  or  such  acts  and  proceedings  as 
the  states  may  commit  or  take,  and  which  by  the  amendment  they 
are  prohibited  from  committing  or  taking.  It  is  not  necessary  for  us 
to  state,  if  we  could,  what  legislation  would  be  proper  for  congress  to 
adopt.  It  is  sufficient  for  us  to  examine  whether  the  law  in  question 
is  of  that  character. 

An  inspection  of  the  law  shows  that  it  makes  no  reference  what- 
ever to  any  supposed  or  apprehended  violation  of  the  fourteenth 
amendment  on  the  part  of  the  states.  It  is  not  predicated  on  any 
such  view.  It  proceeds  ex  directo  to  declare  that  certain  acts  com- 
mitted by  individuals  shall  be  deemed  offenses,  and  shall  be  prose- 
cuted and  punished  by  proceedings  in  the  courts  of  the  United  States. 
It  does  not  profess  to  be  corrective  of  any  constitutional  wrong  com- 
mitted by  the  states;  it  does  not  make  its  operation  to  depend  upon 
any  such  wrong  committed.  It  applies  equally  to  cases  arising  in 
states  which  have  the  justest  laws  respecting  the  personal  rights  of 
citizens,  and  whose  authorities  are  ever  ready  to  enforce  such  laws 
as  to  those  which  arise  in  states  that  may  have  violated  the  prohibi- 
tion of  the  amendment.  In  other  words,  it  steps  into  the  domain  of 
local  jurisprudence,  and  lays  down  rules  for  the  conduct  of  individu- 
als in  society  towards  each  other,  and  imposes  sanctions  for  the  en- 
forcement of  those  rules,  without  referring  in  any  manner  to  any  sup- 
posed action  of  the  state  or  its  authorities. 

If  this  legislation  is  appropriate  for  enforcing  the  prohibitions  of 
the  amendment,  it  is  difficult  to  see  where  it  is  to  stop.    Why  may 
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not  congress,  with  equal  show  of  authority,  enact  a  code  of  laws  for 
the  enforcement  and  vindication  of  all  rights  of  life,  liberty,  and 
property?  If  it  is  supposable  that  the  states  may  deprive  persons  of 
life,  liberty,  and  property  without  due  process  of  law,  (and  the 
amendment  itself  does  suppose  this,)  why  should  not  congress  pro- 
ceed at  once  to  prescribe  due  process  of  law  for  the  protection  of 
every  one  of  these  fundamental  rights,  in  every  possible  case,  as  well 
as  to  prescribe  equal  privileges  in  inns,  public  conveyances,  and  the- 
10  aters.     The  truth  is  that  the  implication  of  a  power  to  legislate  in  this 

•  manner  is  based*upon  the  assumption  that  if  the  states  are  forbidden 
to  legislate  or  act  in  a  particular  way  on  a  particular  subject,  and 
power  is  conferred  upon  congress  to  enforce  the  prohibition,  this  gives 
congress  power  to  legislate  generally  upon  that  subject,  and  not  merely 
power  to  provide  modes  of  redress  against  such  state  legislation  or 
action.  The  assumption  is  certainly  unsound.  It  is  repugnant  to  the 
tenth  amendment  of  the  constitution,  which  declares  that  powers  not 
delegated  to  the  United  States  by  the  constitution,  nor  prohibited  by 
it  to  the  states,  are  reserved  to  the  states  respectively  or  to  the  people. 

We  have  not  overlooked  the  fact  that  the  fourth  section  of  the  act 
now  under  consideration  has  been  held  by  this  court  to  be  constitu- 
tional. That  section  declares  "that  no  citizen,  possessing  all  other 
qualifications  which  are  or  may  be  prescribed  by  law,  shall  be  dis- 
qualified for  service  as  grand  or  petit  juror  in  any  court  of  the  United 
States,  or  of  any  state,  on  account  of  race,  color,  or  previous  condi- 
tion of  servitude ;  and  any  officer  or  other  person  charged  with  any 
duty  in  the  selection  or  summoning  of  jurors  who  shall  exclude  or  fail 
to  summon  any  citizen  for  the  cause  aforesaid,  shall,  on  conviction 
thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more 
than  five  thousand  dollars.*'  In  Ex  parte  Virginia^  100  U.  S.  389,  it 
was  held  that  an  indictment  against  a  state  officer  under  this  section 
for  excluding  persons  of  color  from  the  jury  list  is  sustainable.  But 
a  moment's  attention  to  its  terms  will  show  that  the  section  is  en- 
tirely corrective  in  its  character.  Disqualifications  for  service  on 
juries  are  only  created  by  the  law,  and  the  first  part  of  the  section  is 
aimed  at  certain  disqualifying  laws,  namely,  those  which  make  mere 
race  or  color  a  disqualification;  and  the  second  clause  is  directed 
against  those  who,  assuming  to  use  the  authority  of  the  state  govern- 
ment, carry  into  effect  such  a  rule  of  disqualification.  In  the  Virginia 
case,  the  state,  through  its  officer,  enforced  a  rule  of  disqualification 
which  the  law  was  intended  to  abrogate  and  counteract.  Whether 
the  statute-book  of  the  state  actually  laid  down  any  such  rule  of  dis- 
qualification or  not,  the  state,  through  its  officer,  enforced  such  a 
«rule ;  and  it  is  against  such  state  action,  through  its  officers  and 

*  agents,  that  the  last  clause  of  the  section  is  directed.  *  This  aspect 
of  the  law  was  deemed  sufficient  to  divest  it  of  any  unconstitutional 
character,  and  makes  it  differ  widely  from  the  first  and  second  sec-^ 
tions  of  the  same  act  which  we  are  now  considering. 
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These  sections,  in  the  objectionable  features  before  referred  to,  t^re 
different  also  from  the  law  ordinarily  called  the  ''Civil  Bights  Bill," 
originally  passed  April  9,  1866,  and  re-enacted  with  some  modifica- 
tions in  sections  16,  17,  18,  of  the  enforcement  act,  passed  May  81, 
1870.  That  law,  as  re-enacted,  after  declaring  that  all  persons 
within  the  jurisdiction  of  the  United  States  shall  have  the  same  right 
in  every  state  and  territory  to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  persons  and  property  as  is  en- 
joyed by  white  citizens,  and  shall  be  subject  to  like  punishment, 
pains,  penalties,  taxes,  licenses,  and  exactions  of  every  kind,  and 
none  other,  any  law,  statute,  ordinance,  regulation,  or  custom  to  the 
•contrary  notwithstanding,  proceeds  to  enact  that  any  person  who, 
under  color  of  any  law,  statute,  ordinance,  regulation,  or  custom, 
shall  subject,  or  cause  to  be  subjected,  any  inhabitant  of  any  state 
or  territory  to  the  deprivation  of  any  rights  secured  or  protected  by 
the  preceding  section,  (above  quoted,)  or  to  different  punishment, 
pains,  or  penalties,  on  account  of  such  person  being  an  alien,  or  by 
reason  of  his  color  or  race,  than  is  prescribed  for  the  punishment  of 
citizens,  shall  be  deemed  guilty  of  a  misdemeanor,  and  subject  to 
fine  and  imprisonment  as  specified  in  the  act.  This  law  is  clearly 
oorrective  in  its  character,  intended  to  counteract  and  furnish  redress 
against  state  laws  and  proceedings,  and  customs  having  the  force  of 
law,  which  sanction  the  wrongful  acts  specified.  In  the  Bevised 
Statutes,  it  is  true,  a  very  important  clause,  to-wit,  the  words  "any 
law,  statute,  ordinance,  regulation,  or  custom  to  the  contrary  not- 
withstanding," which  gave  the  declaratory  section  its  point  and  ef- 
fect, are  omitted;  but  the  penal  part,  by  which  the  declaration  is  en- 
forced, and  which  is  really  the  effective  part  of  the  law,  retains  the 
reference  to  state  laws  by  making  the  penalty  apply  only  to  thoscb 
who  should  subject*parties  to  a  deprivation  of  their  rights  under  color* 
of  any  statute,  ordinance,  custom,  etc.,  of  any  state  or  territory,  thus 
preserving  the  corrective  character  of  the  legislation.  Bev.  St.  §§ 
1977,  1978,  1979,  5510.  The  civil  rights  bill  here  referred  to  is  an- 
alogous in  its  character  to  what  a  law  would  have  been  under  the 
original  constitution,  declaring  that  the  validity  of  contracts  should 
not  be  impaired,  and  that  if  any  person  bound  by  a  contract  should 
refuse  to  comply  with  it  under  color  or  pretense  that  it  had  been 
rendered  void  or  invalid  by  a  state  law,  he  should  be  liable  to  an  ac- 
tion upon  it  in  the  courts  of  the  United  States,  with  the  addition  of 
a  penalty  for  setting  up  such  an  unjust  and  unconstitutional  de- 
fense. 

In  this  connection  it  is  proper  to  state  that  civil  rights,  such  as 
«re  guarantied  by  the  constitution  against  state  aggression,  cannot 
be  impaired  by  the  wrongful  acts  of  individuals,  unsupported  by  state 
authority  in  the  shape  of  laws,  customs,  or  judicial  or  executive  pro- 
ceedings.    The  wrongful  act  of  an  individual,  unsupported  by  any 
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snob  authority,  is  simply  a  private  wrong,  or  a  crime  of  that  individ- 
nal;  an  invasion  of  the  rights  of  the  injured  party,  it  is  true,  whether 
they  affect  his  person,  his  property,  or  his  reputation;  but  if  not 
sanctioned  in  some  way  by  the  state,  or  not  done  under  state  author- 
ity, his  rights  remain  in  full  force,  and  may  presumably  be  vindicated 
by  resort  to  the  laws  of  the  state  for  redress.  An  individual  cannot 
deprive  a  man  of  his  right  to  vote,  to  hold  property,  to  buy  and  to  sell, 
to  sue  in  the  courts,  or  to  be  a  witness  or  a  juror;  he  may,  by  force 
or  fraud,  interfere  with  the  enjoyment  of  the  right  in  a  particular 
case;  he  may  commit  an  assault  against  the  person,  or  commit  mur- 
der, or  use  ruffian  violence  at  the  polls,  or  slander  the  good  name  of  a 
fellow-citizen;  but  unless  protected  in  these  wrongful  acts  by  some 
shield  of  state  law  or  state  authority,  he  cannot  destroy  or  injure  the 
right;  he  will  only  render  himself  amenable  to  satisfaction  or  pun* 
ishment;  and  amenable  therefor  to  the  laws  of  the  state  where  the 
wrongful  acts  are  committed.  Hence,  in  all  those  cases  where  the 
constitution  seeks  to  protect  the  rights  of  the  citizen  against  discrim- 
ninative  and  unjust  laws  of  the  state  by  prohibiting  such  laws,  it  is 
*  not  individual  offenses,  but  abrogation  and*denial  of  rights,  which  it 
denounces,  and  for  which  it  clothes  the  congress  with  power  to  pro- 
vide a  remedy.  This  abrogation  and  denial  of  rights,  for  which  the 
states  alone  were  or  could  be  responsible,  was  the  great  seminal  and 
fundamental  wrong  which  was  intended  to  be  remedied.  And  the 
remedy  to  be  provided  must  necessarily  be  predicated  upon  that  wrong. 
It  must  assume  that  in  the  cases  provided  for,  the  evil  or  wrong  act- 
ually committed  rests  upon  some  state  law  or  state  authority  for  its 
excuse  and  perpetration. 

Of  course,  these  remarks  do  not  apply  to  those  oases  in  which  con- 
gress is  clothed  with  direct  and  plenary  powers  of  legislation  over  the 
whole  subject,  accompanied  with  an  express  or  implied  denial  of  such 
power  to  the  states,  as  in  the  regulation  of  commerce  with  foreign 
nations,  among  the  several  states,  and  with  the  Indian  tribes,  the 
coining  of  money,  the  establishment  of  post-offices  and  post-roads, 
the  declaring  of  war,  etc.  In  these  oases  congress  has  power  to  pass 
laws  for  regulating  the  subjects  specified,  in  every  detail,  and  the 
conduct  and  transactions  of  individuals  in  respect  thereof.  But  where 
a  subject  is  not  submitted  to  the  general  legislative  power  of  congress, 
but  is  only  submitted  thereto  for  the  purpose  of  rendering  effective 
some  prohibition  against  particular  state  legislation  or  state  action 
in  reference  to  that  subject,  the  power  given  is  limited  by  its  object, 
and  any  legislation  by  congress  in  the  matter  must  necessarily  be  cor- 
rective in  its  character,  adapted  to  counteract  and  redress  the  opera- 
tion of  such  prohibited  state  laws  or  proceedings  of  state  officers. 

If  the  principles  of  interpretation  which  we  have  laid  down  are  cor- 
rect, as  we  deem  them  to  be, — and  they  are  in  accord  with  the  prin- 
ciples laid  down  in  the  cases  before  referred  to,  as  well  as  in  the 
recent  case  of  V.  S.  v.  Hoitm,  decided  at  the  last  term  of  this  court, 
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[1  Sup.  Gt.  Bep.  601 J — ^it  is  clear  that  the  law  in  question  cannot 
be  sustained  by  any  grant  of  legislative  power  made  to  congress  by 
the  fourteenth  amendment.  That  amendment  prohibits  the  states 
from  denying  to  any  person  the  equal  protection  of  the  laws,  and 
declares  that  congress  shall  have  power  to  enforce,  by  appropriate 
legislation,  the  provisions  of  the  amendment.  The  law  in  question^a 
without  any  reference  to  adverse  state  legislation  on  the^subject,  de** 
Clares  that  all  persons  shall  be  entitled  to  equal  accommodations  and 
privileges  of  inns,  public  conveyances,  and  places  of  public  amuse- 
ment, and  imposes  a  penalty  upon  any  individual  who  shall  deny  to 
any  citizen  such  equal  accommodations  and  privileges.  This  is  not 
corrective  legislation;  it  is  primary  and  direct;  it  takes  immediate 
and  absolute  possession  of  the  subject  of  the  right  of  admission  to 
inns,  public  conveyances,  and  places  of  amusement*  It  supersedes 
and  displaces  state  legislation  on  the  same  subject,  or  only  allows  it 
permissive  force.  It  ignores  such  legislation,  and  assumes  that  the 
matter  is  one  that  belongs  to  the  domain  of  national  regulation. 
Whether  it  would  not  have  been  a  more  effective  protection  of  the 
rights  of  citizens  to  have  clothed  congress  with  plenary  power  over 
the  whole  subject,  is  not  now  the  question.  What  we  have  to  decide 
is,  whether  such  plenary  power  has  been  conferred  upon  congress  by 
the  fourteenth  amendment,  and,  in  our  judgment,  it  has  not. 

We  have  discussed  the  question  presented  by  the  law  on  the  as- 
sumption that  a  right  to  enjoy  equal  accommodations  and  privileges  in 
all  inns,  public  conveyances,  and  places  of  public  amusement,  is  one 
of  the  essential  rights  of  the  citizen  which  no  state  can  abridge  or  inter- 
fere with.  Whether  it  is  sach  a  right  or  not  is  a  different  question, 
which,  in  the  view  we  have  taken  of  the  validity  of  the  law  on  the 
ground  already  stated,  it  is  not  necessary  to  examine. 

We  have  also  discussed  the  validity  of  the  law  in  reference  to  cases 
arising  in  the  states  only;  and  not  in  reference  to  cases  arising  in  the 
territories  or  the  District  of  Columbia,  which  are  subject  to  the  plenary 
legislation  of  congress  in  every  branch  of  municipal  regulation. 
Whether  the  law  would  be  a  valid  one  as  applied  to  the  territories 
and  the  district  is  not  a  question  for  consideration  in  the  cases  before 
us;  they  all  being  cases  arising  within  the  limits  of  states.  And 
whether  congress,  in  the  exercise  of  its  power  to  regulate  commerce 
among  the  several  states,  might  or  might  not  pass  a  law  regulating 
rights  in  public  conveyances  passing  from  one  state  to  another,  is  also 
a  question  which  is  not  now  before  us,  as  the  sections  in  question  are 
not  conceived  in  any  such  view.  o 

*  But  the  power  of  congress  to  adopt  direct  and  primary,  as  distin-* 
guished  from  corrective,  legislation  on  the  subject  in  hand,  is  sought, 
in  the  second  place,  from  the  thirteenth  amendment,  which  abolishes 
slavery.  This  amendment  declares  "that  neither  slavery,  nor  in- 
voluntary servitude,  except  as  a  punishment  for  crime,  whereof  the 
party  shall  have  been  duly  convicted,  shall  exist  within  the  United 
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States,  or  any  place  subject  to  their  jurisdiction;''  and  it  gives  con- 
gress power  to  enforce  the  amendment  by  appropriate  legislation. 

This  amendment,  as  well  as  the  fourteenth,  is  undoubtedly  self-ex- 
ecuting without  any  ancillary  legislation,  so  far  as  its  terms  are  ap- 
plicable to  any  existing  state  of  circumstances.  By  its  own  unaided 
force  and  effect  it  abolished  slavery,  and  established  universal  free- 
dom. Still,  legislation  may  be  necessary  and  proper  to  meet  all  the 
various  cases  and  circumstances  to  be  affected  by  it,  and  to  prescribe 
proper  modes  of  redress  for  its  violation  in  letter  or  spirit.  And  such 
legislation  may  be  primary  and  direct  in  its  character;  for  the  amend- 
ment is  not  a  mere  prohibition  of  state  laws  establishing  or  upholding, 
slavery,  but  an  absolute  declaration  that  slavery  or  involuntary  servi- 
tude shall  not  exist  in  any  part  of  the  United  States. 

It  is  true  that  slavery  cannot  exist  without  law  any  more  than, 
property  in  lands  and  goods  can  exist  without  law,  and  therefore  the 
thirteenth  amendment  may  be  regarded  as  nullifying  all  state  laws 
which  establish  or  uphold  slavery.  But  it  has  a  reflex  character  also, 
establishing  and  decreeing  universal  civil  and  political  freedom 
throughout  the  United  States;  and  it  is  assumed  that  the  power 
vested  in  congress  to  enforce  the  article  by  appropriate  legislation, 
clothes  congress  with  power  to  pass  all  laws  necessary  and  proper  for 
abolishing  all  badges  and  incidents  of  slavery  in  the  United  States; 
and  upon  this  assumption  it  is  claimed  that  this  is  sufficient  author- 
ity for  declaring  by  law  that  all  persons  shall  have  equal  accommo- 
dations and  privileges  in  all  inns,  public  conveyances,  and  places  of 
public  amusement;  the  argument  being  that  the  denial  of  such  equal 
accommodations  and  privileges  is  in  itself  a  subjection  to  a  species 
jjof  servitude  within  the  meaning  of  the  amendment.  Conceding  the 
*  major  proposition  to  be  true,  that^congress  has  a  right  to  enact  all 
necessary  and  proper  laws  for  the  obliteration  and  prevention  of 
slavery,  with  all  its  badges  and  incidents,  is  the  minor  proposition 
also  true,  that  the  denial  to  any  person  of  admission  to  the  accom- 
modations and  privileges  of  an  inn,  a  public  conveyance,  or  a  theater,, 
does  subject  that  person  to  any  form  of  servitude,  or  tend  to  fasten 
upon  him  any  badge  of  slavery  ?  If  it  does  not,  then  power  to  pass 
the  law  is  not  found  in  the  thirteenth  amendment. 

In  a  very  able  and  learned  presentation  of  the  cognate  question  as 
to  the  extent  of  the  rights,  privileges,  and  immunities  of  citizens 
which  cannot  rightfully  be  abridged  by  state  laws  under  the  four- 
teenth amendment,  made  in  a  former  case,  a  long  list  of  burdens  and 
disabilities  of  a  servile  character,  incident  to  feudal  vassalage  in 
France,  and  which  were  abolished  by  the  decrees  of  the  national  as- 
sembly, was  presented  for  the  purpose  of  showing  that  all  inequalities 
and  observances  exacted  by  one  man  from  another,  were  servitudes 
or  badges  of  slavery,  which  a  great  nation,  in  its  effort  to  establish 
universal  liberty,  made  haste  to  wipe  out  and  destroy.  But  these 
were  servitudes  imposed  by  the  old  law,  or  by  long  custom  which  had 
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the  force  of  law,  and  exacted  by  one  man  from  another  without  the 
latter's  consent.  Should  any  such  servitudes  be  imposed  by  a  state 
law,  there  can  be  no  doubt  that  the  law  would  be  repugnant  to  the 
fourteenth,  no  less  than  to  the  thirteenth,  amendment;  nor  any  greater 
doubt  that  congress  has  adequate  power  to  forbid  any  such  servitude 
from  being  exacted. 

But  is  there  any  similarity  between  such  servitudes  and  a  denial 
by  the  owner  of  an  inn,  a  public  conveyance,  or  a  theater,  of  its  ac- 
commodations  and  privileges  to  an  individual,  even  though  the  denial 
be  founded  on  the  race  or  color  of  that  individual  ?  Where  does  any 
slavery  or  servitude,  or  badge  of  either,  arise  from  such  an  act  of 
denial  ?  Whether  it  might  not  be  a  denial  of  a  right  which,  if  sane- 
tioned  by  the  state  law,  would  be  obnoxious  to  the  prohibitions  of  the 
fourteenth  amendment,  is  another  question.  But  what  has  it  to  do 
with  the  question  of  slavery? 

It  may  be  that  by  the  black  code,  (as  it  was  called,)  in  the  times  n 
when  slavery  prevailed,  the  proprietors  of  inns  and  publio^conveyances? 
were  forbidden  to  receive  persons  of  the  African  race,  because  it  might 
assist  slaves  to  escape  from  the  control  of  their  masters.  This  was 
merely  a  means  of  preventing  such  escapes,  and  was  no  part  of  the 
servitude  itself.  A  law  of  that  kind  could  not  have  any  such  object 
now,  however  justly  it  might  be  deemed  an  invasion  of  the  party's 
legal  right  as  a  citizen,  and  amenable  to  the  prohibitions  of  the  four- 
teenth amendment. 

The  long  existence  of  African  slavery  in  this  country  gave  us  very 
distinct  notions  of  what  it  was,  and  what  were  its  necessary  incidents. 
Compulsory  service  of  the  slave  for  the  benefit  of  the  master,  re* 
straint  of  his  movements  except  by  the  master's  will,  disability  to 
hold  property,  to  make  contracts,  to  have  a  standing  in  court,  to  be 
a  witness  against  a  white  person,  and  suchlike  burdens  and  incapaci- 
ties were  the  inseparable  incidents  of  the  institution.  Severer  pun- 
ishments for  crimes  were  imposed  on  the  slave  than  on  free  persons 
guilty  of  the  same  offenses.  Congress,  as  we  have  seen,  by  the  civil 
rights  bill  of  1866,  passed  in  view  of  the  thirteenth  amendment,  be- 
fore the  fourteenth  was  adopted,  undertook  to  wipe  out  these  burdens 
and  disabilities,  the  necessary  incidents  of  slavery,  constituting  its 
substance  and  visible  form ;  and  to  secure  to  all  citizens  of  every  race 
and  color,  and  without  regard  to  previous  servitude,  those  fundamen- 
tal rights  which  are  the  essence  of  civil  freedom,  namely,  the  same 
right  to  make  and  enforce  contracts,  to  sue,  be  parties,  give  evidence, 
and  to  inherit,  purchase,  lease,  sell,  and  convey  property,  as  is  enjoyed 
by  white  citizens.  Whether  this  legislation  was  fully  authorized  by 
the  thirteenth  amendment  alone,  without  the  support  which  it  after- 
wards received  from  the  fourteenth  amendment,  after  the  adoption 
of  which  it  was  re-enacted  with  some  additions,  it  is  not  necessary 
to  inquire.     It  is  referred  to  for  the  purpose  of  showing  that  at  that 
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time  (in  1866)  congress  did  not  assume,  mider  the  authority  given  by 
the  thirteenth  amendment,  to  adjust  what  may  be  called  the  social 
rights  of  men  and  races  in  the  community;  but  only  to  declare  and 
vindicate  those  fundamental  rights  which  appertain  to  the  essence  of 
citizenship,  and  the  enjoyment  or  deprivation  of  which  constitutes  the 
M  essential  distinction  between  freedom  and  slavery. 

*  *  We  must  not  forget  that  the  province  and  scope  of  the  thirteenth 
and  fourteenth  amendments  are  di£Ferent  >  the  former  simply  abol- 
ished  slavery:  the  latter  prohibited  the  states  from  abridging  the 
privileges  or  immunities  of  citizens  of  the  United  States,  from  de* 
priving  them  of  life,  liberty,  or  property  without  due  process  of  law, 
and  from  denying  to  any  the  equal  protection  of  the  laws.  The 
amendments  are  different,  and  the  powers  of  congress  under  them 
are  different.  What  congress  has  power  to  do  under  one,  it  may  not 
have  power  to  do  under  the  other.  Under  the  thirteenth  amendment, 
it  has  only  to  do  with  slavery  and  its  incidents.  Under  the  four- 
teenth amendment,  it  has  power  to  counteract  and  render  nugatory 
all  state  laws  and  proceedings  which  have  the  effect  to  abridge  any 
of  the  privileges  or  immunities  of  citizens  of  the  United  JStates;  or  to 
deprive  them  of  life,  liberty,  or  property  without  due  process  of  law, 
or  to  deny  to  any  of  them  the  equal  protection  of  the  laws.  Under 
the  thirteenth  amendment  the  legislation,  so  far  as  necessary  or  proper 
to  eradicate  all  forms  and  incidents  of  slavery  and  involuntary  servi- 
tude, may  be  direct  and  primary,  operating  upon  the  acts  of  in- 
dividuals, whether  sanctioned  by  state  legislation  or  not;  under  the 
fourteenth,  as  we  have  already  shown,  it  must  necessarily  be,  and 
can  only  be,  corrective  in  its  character,  addressed  to  counteract  and 
afford  relief  against  state  regulations  or  proceedings. 

The  only  question  under  the  present  head,  therefore,  is,  whether 
the  refusal  to  any  persons  of  the  accommodations  of  an  inn,  or  a  pub- 
lic conveyance,  or  a  place  of  public  amusement,  by  an  individual, 
and  without  any  sanction  or  support  from  any  state  law  or  regula- 
tion, does  inflict  upon  such  persons  any  manner  of  servitude,  or  form 
of  slavery,  as  those  terms  are  understood  in  this  country?  Many 
wrongs  may  be  obnoxious  to  the  prohibitions  of  the  fourteenth  amend- 
ment which  are  not,  in  any  just  sense,  incidents  or  elements  of 
slavery.  Such,  for  example,  would  be  the  taking  of  private  property 
without  due  process  of  law;  or  allowing  persons  who  have  committed 
certain  crimes  (horse-stealing,  for  example)  to  be  seized  and  hung  by 
2 the  posse  comitatus  without  regular  trial;  or  denying  to  any  person, 

•  or  class  of  persons,  the  right  to  pursue  any  peaceful*  avocations  al- 
lowed to  others.  What  is  called  class  legislation  would  belong  to 
this  category,  and  would  be  obnoxious  to  the  prohibitions  of  the  four- 
teenth amendment,  but  would  not  necessarily  be  so  to  the  thirteenth, 
when  not  involving  the  idea  of  any  subjection  of  one  man  to  another. 
The  thirteenth  amendment  has  respect,  not  to  distinctions  of  race,  or 
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class,  or  color,  bnt  to  slavery.  The  foarteenth  amendment  extends 
its  protection  to  races  and  classes,  and  prohibits  any  state  legislation 
which  has  the  effect  of  denying  to  any  race  or  class,  or  to  any  in- 
dividual, the  equal  protection  of  the  laws. 

Now,  conceding,  for  the  sake  of  the  argument,  that  the  admission 
to  an  inn,  a  public  conveyance,  or  a  place  of  public  amusement,  on 
equal  terms  with  all  other  citizens,  is  the  right  of  every  man  and  all 
classes  of  men,  is  it  any  more  than  one  of  those  rights  which  the 
states  by  the  fourteenth  amendment  are  forbidden  to  deny  to  any 
person  ?  and  is  the  constitution  violated  until  the  denial  of  the  right 
has  some  state  sanction  or  authority?  Can  the  act  of  a  mere  indi- 
vidual, the  owner  of  the  inn,  the  public  conveyance,  or  place  of  amuse- 
ment, refusing  the  accommodation,  be  justly  regarded  as  imposing 
any  badge  of  slavery  or  servitude  upon  the  applicant,  or  only  as  in- 
flicting an  ordinary  civil  injury,  properly  cognizable  by  the  laws  of 
the  state,  and  presumably  subject  to  redress  by  those  laws  until  the 
contrary  appears  ? 

After  giving  to  these  questions  all  the  consideration  which  their 
importance  demands,  we  are  forced  to  the  conclusion  that  such  an 
act  of  refusal  has  nothing  to  do  with  slavery  or  involuntary  servi- 
tude, and  that  if  it  is  violative  of  any  right  of  the  party,  his  redress 
is  to  be  sought  under  the  laws  of  the  state ;  or,  if  those  laws  are  ad- 
verse to  his  rights  and  do  not  protect  him,  his  remedy  will  be  found 
in  the  corrective  legislation  which  congress  has  adopted,  or  may  adopt, 
for  counteracting  the  effect  of  state  laws,  or  state  action,  prohibited 
by  the  fourteenth  amendment.  It  would  be  running  the  slavery  ar- 
gument into  the  ground  to  make  it  apply  to  every  act  of  discrimina- 
tion which  a  person  may  see  fit  to  make  as  to  the  guests  he  will  en- 
tertain, or  as  to  the  people  he  will  take  into  his  coach  or  cab  or  car,» 
or  admit  to  his  concert  or  theater,  or  deal  with  in*other  matters  of  ^ 
intercourse  or  business.  Innkeepers  and  public  carriers,  by  the  laws 
of  all  the  states,  so  far  as  we  are  aware,  are  bound,  to  the  extent  of 
their  facilities,  to  furnish  proper  accommodation  to  all  unobjection- 
able persons  who  in  good  faith  apply  for  them.  If  the  laws  them- 
selves make  any  unjust  discrimination,  amenable  to  the  prohibitions 
of  the  fourteenth  amendment,  confj^^ess  has  full  power  to  afford  a 
remedy  under  that  amendment  and  in  accordance  with  it. 

When  a  man  has  emerged  from  slavery,  and  by  the  aid  of  benefi- 
cent legislation  has  shaken  off  the  inseparable  concomitants  of  that 
state,  there  must  be  some  stage  in  the  progress  of  his  elevation  when 
he  takes  the  rank  of  a  mere  citizen,  and  ceases  to  be  the  special  fa- 
vorite of  the  laws,  and  when  his  rights  as  a  citizen,  or  a  man,  are  to 
be  protected  in  the  ordinary  modes  by  which  other  men's  rights  are 
protected.  There  were  thousands  of  free  colored  people  in  this  coun- 
try before  the  abolition  of  slavery,  enjoying  all  the  essential  rights  of 
life,  liberty,  and  property  the  same  as  white  citizens;  yet  no  one,  at 
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that  time,  thoaght  that  it  was  any  invasion  of  their  personal  itatui 
as  freemen  because  they  were  not  admitted  to  all  the  privileges  en- 
joyed by  white  citizens,  or  becaase  they  were  sabjeoted  to  discrim- 
inations in  the  enjoyment  of  accommodations  in  inns,  public  convey- 
ances, and  places  of  amusement.  Mere  discriminations  on  account 
of  race  or  color  were  not  regarded  as  badges  of  slavery.  If,  since 
that  time,  the  enjoyment  of  equal  rights  in  all  these  respects  has 
become  established  by  constitutional  enactment,  it  is  not  by  force  of 
the  thirteenth  amendment,  (which  merely  abolishes  slavery,)  but  by 
force  of  the  fourteenth  and  fifteenth  amendments. 

On  the  whole,  we  are  of  opinion  that  no  countenance  of  authority 
for  the  passage  of  the  law  in  question  can  be  found  in  either  the  thir- 
teenth or  fourteenth  amendment  of  the  constitution;  and  no  other 
ground  of  authority  for  its  passage  being  suggested,  it  must  necessa- 
rily be  declared  void,  at  least  so  f ar  aa  its  operation  in  the  several 
states  is  concerned. 

2     This  conclusion  disposes  of  the  eases  now  under  consideration. 

•  In  the  cases  of  U.  S.  v.  Ryan,  and  of  RMmonv.  Memphis  dt  OZR.  Co., 
the  judgments  must  be  affirmed.  In  the  other  oases,  the  answer  to 
be  given  will  be,  that  the  first  and  second  sections  of  the  act  of  con- 
gress of  March  1,  1875,  entitled  ''An  act  to  protect  all  citizens  in 
their  civil  and  legal  rights,"  are  unconstitutional  and  void,  and  that 
judgment  should  be  rendered  upon  the  several  indiotments  in  those 
oases  accordingly.    And  it  is  so  ordered. 

Hablar,  J.,  dissents. 
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Harlan,  J.,  dissenting.  The  opinion  in  these  oases  proceeds,  aa 
it  seems  to  me,  upon  grounds  entirely  too  narrow  and  artificial. 
The  substance  and  spirit  of  the  recent  amendments  of  the  constitu- 
tion have  been  sacrificed  by  a  subtle  and  ingenious  yerbal  criticism. 
''It  is  not  the  words  of  the  law  but  the  internal  sense  of  it  that 
makes  the  law.  The  letter  of  the  law  is  the  body ;  the  sense  and 
reason  of  the  law  is  the  soul."  Constitutional  provisions,  adopted 
in  the  interest  of  liberty,  and  for  the  purpose  of  securing,  through 
national  legislation,  if  need  be,  rights  inhering  in  a  state  of  free- 
dom, and  belonging  to  American  citizenship,  have  been  so  con- 
strued as  to  defeat  the  ends  the  people  desired  to  accomplish,  which 
they  attempted  to  accomplish,  and  which  they  supposed  they  had 
accomplished  by  changes  in  their  fundamental  law.  By  this  I  do  not 
mean  that  the  determination  of  these  cases  should  have  been  mater- 
ially  controlled  by  considerations  of  mere  expediency  or  policy.  I 
mean  only,  in  this  form,  to  express  an  earnest  oonviotion  that  the 
court  has  departed  from  the  familiar  rule  requiring,  in  the  interpre- 
tation of  constitutional  provisions,  that  full  effect  be  given  to  the  in- 
tent with  which  they  were  adopted. 

The  purpose  of  the  first  section  of  the  act  of  congress  of  March  1, 
1875,  was  to  prevent  ra^e  discrimination.  It  does  not  assume  to 
define  the  general  conditions  and  limitations  under  which  inns,  pub- 
lic conveyances,  and  places  of  public  amusement  may  be  conducted, 
but  only  declares  that  such  conditions  and  limitations,  whatever  theyw 
may  be,  shall  not  be  applied,  by  way  of  •discrimination,  on  account^ 
of  racBf  color f  or  previous  condition  of  servitude.  The  second  section 
provides  a  penalty  against  any  one  denying,  or  aiding  or  inciting  the 
denial,  to  any  citizen  that  equality  of  right  given  by  the  first  section, 
except  for  reasons  by  law  applicable  to  citizens  of  every  race  or  color, 
and  regardless  of  any  previous  condition  of  servitude. 

There  seems  to  be  no  substantial  difference  between  my  brethren 
and  myself  as  to  what  was  the  purpose  of  congress;  for  they  say  that 
the  essence  of  the  law  is,  not  to  declare  broadly  that  all  persons  shall 
be  entitled  to  the  full  and  equal  enjoyment  of  the  accommodations, 
advantages,  facilities,  and  privileges  of  inns,  pubUo  conveyances,  and 
theaters,  but  that  such  enjoyment  shall  not  be  subject  to  any  condi- 
tions applicable  only  to  citizens  of  a  particular  race  or  color,  or  who 
had  been  in  a  previous  condition  of  servitude.  The  effect  of  the  stat- 
ute, the  court  says,  is  that  colored  citizens,  whether  formerly  slaves 
or  not,  and  citizens  of  other  races,  shall  have  the  same  accommoda- 
tions and  privileges  in  all  inns,  public  conveyances,  and  places  of 
amusement  as  are  enjoyed  by  white  persons,  and  vice  versa. 

The  court  adjudges  that  congress  is  without  power,  under  either 
t)ie  thirteenth  or  fourteenth  amendment,  to  establish  such  regulations, 
and  that  the  first  and  second  sections  of  the  statute  are,  in  all  their 
parts,  unconstitutional  and  void* 
Y.8— 8 
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*  Before  considering  the  particular  language  and  scope  of  these 
amendments  it  will  be  proper  to  recall  the  relations  which,  prior  to 
their  adoption,  subsisted  between  the  national  government  and  the 
institution  of  slavery,  as  indicated  by  the  provisions  of  the  constitu- 
tion, the  legislation  of  congress,  and  the  decisions  of  this  court.  In 
this  mode  we  may  obtain  keys  with  which  to  open  the  mind  of  the 
people,  and  discover  the  thought  intended  to  be  expressed. 

In  section  2  of  article  4  of  the  constitution  it  was  provided  that 
"no  person  held  to  service  or  labor  in  one  state,  under  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such  service  or  labor,  but  shall 
be  delivered  up  on  claim  of  the  party  to  whom  such  service  or  labor 
may  be  due."  Under  the  authority  of  that  clause  congress  passed 
the  fugitive  slave  law  of  1793,  establishing  the  mode  for  the  recovery 
of  a  fugitive  slave,  and  prescribing  a  penalty  against  any  person 
knowingly  and  willingly  obstructing  or  hindering  the  master,  his 
agent  or  attorney,  in  seizing,  arresting,  and  recovering  the  fugi- 
tive, or  who  should  rescue  the  fugitive  from  him,  or  who  should  har- 
bor or  conceal  the  slave  after  notice  that  he  was  a  fugitive. 

In  Prigg  v.  Com.  16  Pet.  539,  this  court  had  occasion  to  define  the 
powers  and  duties  of  congress  in  reference  to  fugitives  from  labor. 
Speaking  by  Mr.  Justice  Stoby,  the  court  laid  down  these  proposi- 
tions: That  a  clause  of  the  constitution  conferring  a  right  should 
not  be  so  construed  as  to  make  it  shadowy,  or  unsubstantial,  or  leave 
the  citizen  without  a  remedial  power  adequate  for  its  protection,  when 
another  mode,  equally  accordant  with  the  words  and  the  sense  in 
o  which  they  were  used,  would  enforce  and  protect  the  right  so  granted; 
•  that  congress  is  not  restricted  to  legislation  for  the  exertion*  of  its 
powers  expressly  granted;  but,  for  the  protection  of  rights  guaran- 
tied by  the  constitution,  it  may  employ,  through  legislation,  such 
means,  not  prohibited,  as  are  necessary  and  proper,  or  such  as  are 
appropriate,  to  attain  the  ends  proposed;  that  the  constitution  recog- 
nized the  master*s  right  of  property  in  his  fugitive  slave,  and,  as  in- 
cidental thereto,  the  right  of  seizing  and  recovering  him,  regardless 
of  any  state  law,  or  regulation,  or  local  custom  whatsoever;  and  that 
the  right  of  the  master  to  have  his  slave,  so  escaping,  delivered  up  on 
claim,  being  guarantied  by  the  constitution,  the  fair  implication  was 
that  the  national  government  was  clothed  with  appropriate  authority 
and  functions  to  enforce  it. 

The  court  said : 

««The  fundamental  principle,  applicable  to  all  cases  of  this  sort,  would  seem 
to  be  that  when  the  end  is  required  the  means  are  given,  and  when  the  duty  is 
enjoined  the  ability  to  perform  it  is  contemplated  to  exist  on  the  part  of  the 
functionary  to  whom  it  is  intrusted." 

Again : 

^It  would  be  a  strange  anomaly  and  forced  construction  to  suppose  that 
the  national  government  meant  to  rely  for  the  due  fulfillment  of  its  own 
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proper  daties,  and  the  rights  which  it  intended  to  seenre,  npon  state  legl]hl»- 
tion,  and  not  upon  that  of  the  Union.  A  fortiori^  it  wonld  be  more  objection- 
able to  suppose  that  a  power  which  was  to  be  the  same  throughout  the  Union 
should  be  confided  to  state  sovereignt/t  which  could  not  rightfully  act  beyond 
its  own  territorial  limits." 

The  act  of  1798  was,  upon  these  grounds,  adjudged  to  be  a  consti- 
tutional exercise  of  the  powers  of  congress. 

It  is  to  be  observed,  from  the  report  of  Prigg^s  Case,  that  Pennsyl. 
yania,  by  her  attorney  general,  pressed  the  argument  that  the  obliga- 
tion to  surrender  fugitive  slaves  was  on  the  states  and  for  the  states, 
subject  to  the  restriction  that  they  should  not  pass  laws  or  establish 
regulations  liberating  such  fugitives;  that  the  constitution  did  not 
tal^e  from  the  states  the  right  to  determine  the  status  of  all  persons 
within  their  respective  jurisdictions;  that  it  was  for  the  state  in  which 
the  alleged  fugitive  was  found  to  determine,  through  her  courts,  or  in 
such  modes  as  she  prescribed,  whether  the  person  arrested  was,  ino 
fact,  a  freeman  or  a  fugitive  slave;  that  the  sole  power^of  the  general«^ 
government  in  the  premises  was,  by  judicial  instrumentality,  to  re- 
strain and  correct,  not  to  forbid  and  prevent  in  the  absence  of  hostile 
state  action ;  and  that,  for  the  general  government  to  assume  primary 
authority  to  legislate  on  the  subject  of  fugitive  slaves,  to  the  exclusion 
of  the  states,  would  be  a  dangerous  encroachment  on  state  sover- 
eignty. But  to  such  suggestions  this  court  turned  a  deaf  ear,  and 
adjudged  that  primary  legislation  by  congress  to  enforce  the  master's 
right  was  authorized  by  the  constitution. 

We  next  come  to  the  fugitive  slave  act  of  1850,  the  constitutionality 
of  which  rested,  as  did  that  of  1798,  solely  upon  the  implied  power 
of  congress  to  enforce  the  master's  rights.  The  provisions  of  that 
act  were  far  in  advance  of  previous  legislation.  They  placed  at  the 
disposal  of  the  master  seeking  to  recover  his  fugitive  slave,  substan- 
tially, the  whole  power  of  the  nation.  It  invested  commissioners, 
appointed  under  the  act,  with  power  to  summon  the  posse  comitatus 
for  the  enforcement  of  its  provisions,  and  commanded  "all  good  citi- 
zens" to  assist  in  its  prompt  and  efficient  execution  whenever  their 
services  were  required  as  part  of  the  posse  comitatus.  Without  going 
into  the  details  of  that  act,  it  is  sufficient  to  say  that  congress  omitted 
from  it  nothing  which  the  utmost  ingenuity  could  suggest  as  essential 
to  the  successful  enforcement  of  the  master^s  claim  to  recover  his 
fugitive  slave.  And  this  court,  in  Ahleman  v.  Booths  21  How.  526^ 
adjudged  it  to  be,  "in  all  of  its  provisions,  fully  authorized  by  the  con- 
stitution of  the  United  States." 

The  only  other  decision  prior  to  the  adoption  of  the  recent  amend- 
ments, to  which  reference  will  be  made,  is  Dred  Scott  v.  Sandford,  19 
How.  893.  That  suit  was  instituted  in  a  circuit  court  of  the  United 
States  by  Dred  Scott,  claiming  to  be  a  citizen  of  Missouri,  the  de- 
fendant being  a  citizen  of  another  state.  Its  object  was  to  assert  the 
title  of  himself  and  family  to  freedom.     The  defendant  pleaded  in 
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abatement  to  the  jnrisdiotion  of  the  court  that  Scott — ^being  of  Afri- 
can descent,  whose  ancestors,  of  pure  African  blood,  were  brought  into 
this  country,  and  sold  as  slaves — was  not  a  citizen.  The  only  matter 
H  in  issue,  said  the  court,  was  whether  the  descendants  of  slaves  so  im- 
•  ported*and  sold,  when  they  should  be  emancipated,  or  who  were  born 
of  parents  who  had  become  free  before  their  birth,  are  citizens  of  a 
state  in  the  sense  in  which  the  word  *' citizen"  is  used  in  the  consti- 
tution of  the  United  States. 

In  determining  that  question  the  court  instituted  an  inquiry  as  to 
who  were  citizens  of  the  several  states  at  the  adoption  of  the  constitu- 
tion, and  who,  at  that  time,  were  recognized  as  the  people  whose  rights 
and  liberties  had  been  violated  by  the  British  government.  The  re- 
sult was  a  declaration  by  this  court,  speaking  through  Chief  Justice 
Taney,  that  the  legislation  and  histories  of  the  times,  and  the  lan- 
guage used  in  the  Declaration  of  Independence,  showed  ''that  neither 
the  class  of  persons  who  had  been  imported  as  slaves,  nor  their  de- 
scendants, whether  they  had  become  free  or  not,  were  then  acknowl- 
edged as  a  part  of  the  people,  nor  intended  to  be  included  in  the  gen- 
eral words  used  in  that  instrument;"  that  "they  had  for  more  than 
a  century  before  been  regarded  as  beings  of  an  inferior  race,  and  al- 
together unht  to  associate  with  the  white  race,  either  in  social  or  po- 
litical relations,  and  so  far  inferior  that  they  bad  no  rights  which  the 
white  man  was  bound  to  respect,  and  that  the  negro  might  justly  and 
lawfully  be  reduced  to  slavery  for  his  benefit;"  that  he  was  "bought 
and  sold,  and  treated  as  an  ordinary  article  of  merchandise  and 
traffic,  whenever  a  profit  could  be  made  by  it;"  and  that  "this  opin- 
ion was  at  that  time  fixed  and  universal  in  the  civilized  portion  of  the 
white  race.  It  was  regarded  as  an  axiom  in  morals  as  well  as  in  pol- 
itics, which  no  one  thought  of  disputing,  or  supposed  to  be  open  to 
dispute;  and  men  in  every  grade  and  position  in  society  daily  and 
habitually  acted  upon  it  in  their  private  pursuits,  as  well  as  in  mat- 
ters of  public  concern,  without  for  a  moment  doubting  the  correctness 
of  this  opinion." 

The  judgment  of  the  court  was  that  the  words  "people  of  the  United 
States"  and  "citizens"  meant  the  same  thing,  both  describing  "the 
political  body  who,  according  to  our  republican  institutions,  form 
the  sovereignty  and  hold  the  power  and  conduct  the  government 
ei through  their  representatives;"  that  "they  are  what  we  familiarly 
"call  the  'sovereign  people,'  and»every  citizen  is  one  of  this  people  and 
a  constituent  member  of  this  sovereignty;"  but  that  the  class  of 
persons  described  in  the  plea  in  abatement  did  not  compose  a  por- 
tion of  this  people,  were  not  "included,  and  were  not  intended  to  be 
included,  under  the  word  'citizens'  in  the  constitution;"  that,  there- 
fore, they  could  "claim  none  of  the  rights  and  privileges  which  that 
instrument  provides  for  and  secures  to  citizens  of  the  United  States;" 
that,  "on  the  contrary,  they  were  at  that  time  considered  as  a  sub- 
ordinate and  inferior  class  of  beings,  who  had  been  subjugated  by  the 


Digitized  by 


Google 


*THB   OIYIL  BiaHTB   OABBCL*  8T 

dominant  race,  and,  whether  emancipated  or  not,  yet  remained  snb^ 
ject  to  their  authority,  and  had  no  rights  or  privileges  bat  such  as 
those  who  held  the  power  and  the  government  might  choose  to  grant 
them." 

Such  were  the  relations  which,  prior  to  the  adoption  of  the  thirteenth 
amendment,  existed  between  the  government,  whether  national  or 
state,  and  the  descendants,  whether  free  or  in  bondage,  of  those  of 
African  blood  who  had  been  imported  into  this  country  and  sold  as 
slaves. 

The  first  section  thereof  provides  that  ^neither  slavery  nor  invol- 
untary servitude,  except  as  a  punishment  for  crime,  whereof  the 
party  shall  have  been  duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject  to  their  jurisdiction.**  Its  second  sec- 
tion declares  that  '*  congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation."  This  amendment  was  followed  by  the 
civil  rights  act  of  April  9,  1866,  which,  among  other  things,  provided 
that  "all  persons  bom  in  the  United  States,  and  not  subject  to  any 
foreign  power,  excluding  Indians  not  taxed,  are  hereby  declared  to  be 
citizens  of  the  United  States."  14  St.  27.  The  power  of  congress, 
in  this  mode,  to  elevate  the  race  thus  liberated  to  the  plane  of  na- 
tional citizenship,  was  maintained,  by  the  supporters  of  the  act  of 
1866,  to  be  as  full  and  complete  as  its  power,  by  general  statute,  to 
make  the  children,  being  of  full  age,  of  persons  naturalized  in  this 
country,  citizens  of  the  United  States  without  going  through  the 
process  of  naturalization.  The  act  of  1866,  in  this  respect,  was  also 
likened  to  that  of  1843,  in  which  congress  declared  "that  the  Stock- 
bridge  tribe  of  Indians,  and  each  and  every  one  of  them,  shall  be 
deemed  to  be,  and  are  hereby  declared  to  be,  citizens  of  the  Unitedeo 
States  to* all  intent  and  purposes,  and  shall  be  entitled  to  all  the? 
rights,  privileges,  and  immunities  of  such  citizens,  and  shall  in  all 
respects  be  subject  to  the  laws  of  the  United  States."  If  the  act  of 
1866  was  valid,  as  conferring  national  citizenship  upon  all  embraced 
by  its  terms,  then  the  colored  race,  liberated  by  the  thirteenth  amend- 
ment, became  citizens  of  the  United  States  prior  to  the  adoption  of 
the  fourteenth  amendment.  But,  in  the  view  which  I  take  of  the 
present  case,  it  is  not  necessary  to  examine  this  question. 

The  terms  of  the  thirteenth  amendment  are  absolute  and  univer- 
sal. They  embrace  every  race  which  then  was,  or  might  thereafter 
be,  within  the  United  States.  No  race,  as  such,  can  be  excluded 
from  the  benefits  or  rights  thereby  conferred.  Yet  it  is  historically 
true  that  that  amendment  was  suggested  by  the  condition,  in  this 
country,  of  that  race  which  had  been  declared  by  this  court  to  have 
had,  according  to  the  opinion  entertained  by  the  most  civilized  por- 
tion of  the  white  race  at  the  time  of  the  adoption  of  the  constitution, 
"no  rights  which  the  white  man  was  bound  to  respect,"  none  of  the 
privileges  or  immunities  secured  by  that  instrument  to  citizens  of  the 
United  States.     It  had  reference,  in  a  peculiar  sense,  to  a  people 
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which  (although  the  larger  part  of  them  were  in  slayery)  had  been 
invited  by  an  act  of  congress  to  aid,  by  their  strong  right  arms,  in 
saving  from  overthrow  a  government  which,  theretofore,  by  all  of  its 
departments,  had  treated  them  as  an  inferior  race,  with  no  legal 
rights  or  privileges  except  sach  as  the  white  raee  might  choose  to 
grant  them. 

These  are  the  circumstances  nnder  which  the  thirteenth  amendment 
was  proposed  for  adoption.  They  are  now  recalled  only  that  we  may 
better  understand  what  was  in  the  minds  of  the  people  when  that 
amendment  was  being  considered,  and  what  were  the  mischiefs  to  be 
remedied,  and  the  grievances  to  be  redressed. 

We  have  seen  that  the  power  of  congress,  by  legislation,  to  enforce 
the  master's  right  to  have  his  slave  delivered  up  on  claim  was  implied 
from  the  recognition  and  guaranty  of  that  right  in  the  national  con- 
^stitution.  But  the  power  conferred  by  the  thirteenth  amendment 
•  does  not  rest  upon  implication  or^inference.  Those  who  framed  it 
were  not  ignorant  of  the  discussion,  covering  many  years  of  the  coun- 
try's history,  as  to  the  constitutional  power  of  congress  to  enact  the 
fugitive  slave  laws  of  1793  and  1850.  When,  therefore,  it  was  de- 
termined, by  a  change  in  the  fundamental  law,  to  uproot  the  insti- 
tution of  slavery  wherever  it  existed  in  this  land,  and  to  establish  uni- 
versal freedom,  there  was  a  fixed  purpose  to  place  the  power  of  con- 
gress in  the  premises  beyond  the  possibility  of  doubt.  Therefore,  ex  in- 
dustria,  the  power  to  enforce  the  thirteenth  amendment,  by  appropriate 
legislation,  was  expressly  granted.  Legislation  for  that  purpose,  it 
is  conceded,  may  be  direct  and  primary.  But  to  what  specific  ends 
may  it  be  directed  ?  This  court  has  uniformly  held  that  the  national 
government  has  the  power,  whether  expressly  given  or  not,  to  secure 
and  protect  rights  conferred  or  guarantied  by  the  constitution.  U. 
S.  ?.  Reese,  92  U.  S.  214;  Strauder  v.  West  Virginia,  100  U.  S. 
303,  That  doctrine  ought  not  now  to  be  abandoned,  when  the  inquiry 
is  not  as  to  an  implied  power  to  protect  the  master's  rights,  but 
what  may  congress  do,  under  powers  expressly  granted,  for  the  pro- 
tection of  freedom,  and  the  rights  necessarily  inhering  in  a  state  of 
freedom. 

The  thirteenth  amendment,  my  brethren  concede,  did  something 
more  than  to  prohibit  slavery  as  an  institution,  resting  upon  distinc- 
tions of  race,  and  upheld  by  positive  law.  They  admit  that  it  es- 
tablished and  decreed  universal  civil  freedom  throughout  the  United 
States.  But  did  the  freedom  thus  established  involve  nothing  more 
than  exemption  from  actual  slavery  ?  Was  nothing  more  intended 
than  to  forbid  one  man  from  owning  another  as  property  ?  Was  it 
the  purpose  of  the  nation  simply  to  destroy  the  institution,  and  then 
remit  the  race,  theretofore  held  in  bondage,  to  the  several  states  for 
such  protection,  in  their  civil  rights,  necessarily  growing  out  of  free- 
dom, as  those  states,  in  their  discretion,  choose  to  provide?  Were 
the  states,  against  whose  solemn  protest  the  institution  was  destroyed, 
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to  be  left  perfectly  free,  so  far  as  national  interference  was  concerned, 
to  make  or  allow  dircriminations  against  that  race,  as  such,  in  the 
enjoyment  of  those  fundamental  rights  that  inhere  in  a  state  of  free-io 
dom  ?  *  Had  the  thirteenth  amendment  stopped  with  the  sweeping!^ 
declaration,  in  its  first  section,  against  the  existence  of  slavery  and 
involuntary  servitude,  except  for  crime,  congress  would  have  had  the 
power,  by  implication,  according  to  the  doctrines  of  Prigg  v.  Com.,  re- 
peated in  Strauder  v.  We$t  Virginia,  to  protect  the  freedom  thus  es- 
tablished, and  consequently  to  secure  the  enjoyment  of  such  civil 
rights  as  were  fundamental  in  freedom.  But  that  it  can  exert  its  au- 
thority to  that  extent  is  now  made  clear,  and  was  intended  to  be  made 
clear,  by  the  express  grant  of  power  contained  in  the  second  section 
of  that  amendment. 

That  there  are  burdens  and  disabilities  which  constitute  badges  of 
slavery  and  servitude,  and  that  the  express  power  delegated  to  con- 
gress to  enforce,  by  appropriate  legislation,  the  thirteenth  amend- 
ment, may  be  exerted  by  legislation  of  a  direct  and  primary  charac- 
ter, for  the  eradication,  not  simply  of  the  institution,  but  of  its  badges 
and  incidents,  are  propositions  which  ought  to  be  deemed  indispu- 
table. They  lie  at  the  very  foundation  of  the  civil  rights  act  of  1866. 
Whether  that  act  was  fully  authorized  by  the  thirteenth  amendment 
alone,  without  the  support  which  it  afterwards  received  from  the  four- 
teenth amendment,  after  the  adoption  of  which  it  was  re-enacted 
with  some  additions,  the  court,  in  its  opinion,  says  it  is  unnecessary 
to  inquire.  But  I  submit,  with  all  respect  to  my  brethren,  that  its  con- 
stitutionality is  conclusively  shown  by  other  portions  of  their  opinion. 
It  is  expressly  conceded  by  them  that  the  thirteenth  amendment  es- 
tablished freedom;  that  there  are  burdens  and  disabilities,  the  neces- 
sary incidents  of  slavery,  which  constitute  its  substance  and  visible 
form ;  that  congress,  by  the  act  of  1866,  passed  in  view  of  the  thir- 
teenth amendment,  before  the  fourteenth  was  adopted,  undertook  to 
remove  certain  burdens  and  disabilities,  the  necessary  incidents  of 
slavery,  and  to  secure  to  all  citizens  of  every  race  and  color,  and  with- 
out regard  to  previous  servitude,  those  fundamental  rights  which  are 
the  essence  of  civil  freedom,  namely,  the  same  right  to  make  and  en- 
force contracts,  to  sue,  be  parties,  give  evidence,  and  to  inherit, 
purchase,  lease,  sell,  and  convey  property  as  is  enjoyed  by  white 
citizens;  that  under  the  thirteenth  amendment  congress  has  to  dog 
with  slavery  and^its  incidents;  and  that  legislation,  so  far  as  neces-* 
sary  or  proper  to  eradicate  all  forms  and  incidents  of  slavery  and  in- 
voluntary  servitude,  may  be  direct  and  primary,  operating  upon  the 
acts  of  individuals,  whether  sanctioned  by  state  legislation  or  not. 
These  propositions  being  conceded,  it  is  impossible,  as  it  seems  to  me, 
to  question  the  constitutional  validity  of  the  civil  rights  act  of  1866. 
I  do  not  contend  that  the  thirteenth  amendment  invests  congress  with 
authority,  by  legislation,  to  regulate  the  entire  body  of  the  civil  rights 
which  citizens  enjoy,  or  may  enjoy,  in  the  several  states.    But  I  do 
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hold  that  since  slavery,  as  the  court  has  repeatedly  declared,  was  the 
moving  or  principal  cause  of  the  adoption  of  that  amendment,  and 
since  that  institution  rested  wholly  upon  the  inferiority,  as  a  race,  of 
those  held  in  bondage,  their  freedom  necessarily  involved  immunity 
from,  and  protection  against,  all  discrimination  against  them,  because 
of  their  race,  in  respect  of  such  civil  rights  as  belong  to  freemen  of 
other  races.  Congress,  therefore,  under  its  express  power  to  enforce 
that  amendment,  by  appropriate  legislation,  may  enact  laws  to  pro- 
tect that  people  against  the  deprivation,  on  account  of  their  race,  of 
any  civil  rights  enjoyed  by  other  freemen  in  the  same  state ;  and 
such  legislation  may  be  of  a  direct  and  primary  character,  operating 
upon  states,  their  officers  and  agents,  and  also  upon,  at  least,  such 
individuals  and  corporations  as  exercise  public  functions  and  wield 
power  and  authority  under  the  state. 

By  way  of  testing  the  correctness  of  this  position,  lei  us  suppose 
that,  prior  to  the  adoption  of  the  fourteenth  amendment,  a  state  had 
passed  a  statute  denying  to  freemen  of  African  descent,  resident 
within  its  limits,  the  same  rights  which  were  accorded  to  white  per- 
sons, of  making  or  enforcing  contracts,  or  of  inheriting,  purchasing, 
leasing,  selling,  and  conveying  property;  or  a  statute  subjecting  col- 
ored people  to  severer  punishment  for  particular  offenses  than  was 
prescribed  for  white  persons,  or  excluding  that  race  from  the  benefit 
of  the  laws  exempting  homesteads  from  execution.  Becall  the  legis- 
nlation  of, 1865-66  in  some  of  the  states,  of  which  this  court,  in  the 
•  Slaughter-house  Cases,  said  that  it  imposed  upon  the  colored  race 
onerous  disabilities  and  burdens;  curtailed  their  rights  in  the  pursuit 
of  life,  liberty,  and  property  to  such  an  extent  that  their  freedom  was 
of  little  value ;  forbade  them  to  appear  in  the  towns  in  any  other 
character  than  menial  servants;  required  them  to  reside  on  anci  cul- 
tivate the  soil,  without  the  right  to  purchase  or  own  it;  excluded 
them  from  many  occupations  of  gain ;  and  denied  them  the  privilege 
of  giving  testimony  in  the  courts  where  a  white  man  was  a  party. 
16  Wall.  57.  Can  there  be  any  doubt  that  all  such  legislation  might 
have  been  reached  by  direct  legislation  upon  the  part  of  congress  un- 
der its  express  power  to  enforce  the  thirteenth  amendment?  Would 
any  court  have  hesitated  to  declare  that  such  legislation  imposed 
badges  of  servitude  in  conflict  with  the  civil  freedom  ordained  by  that 
amendment  ?  That  it  would  have  been  also  in  conflict  with  the  four- 
teenth amendment,  because  inconsistent  with  the  fundamental  rights 
of  American  citizenship,  does  not  prove  that  it  would  have  been  con- 
sistent with  the  thirteenth  amendment. 

What  has  been  said  is  sufficient  to  show  that  the  power  of  congress 
under  the  thirteenth  amendment  is  not  necessarily  restricted  to  leg- 
islation against  slavery  as  an  institution  upheld  by  positive  law,  but 
may  be  exerted  to  the  extent  at  least  of  protecting  the  race,  so  liber- 
ated, against  discrimination,  in  respect  of  legal  rights  belonging  to 
freemen,  where  such  discrimination  is  based  upon  race. 
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It  remainB  now  to  inquire  what  are  the  legal  rights  of  colored  per- 
sons in  respect  of  the  accommodations,  privileges,  and  facilities  of 
public  conveyances,  inns,  and  places  of  public  amusement. 

1.  As  to  public  conveyances  on  land  and  water.  In  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  882,  this  court,  speaking 
by  Mr.  Justice  Nblson,  said  that  a  common  carrier  is  "in  the  exercise 
of  a  sort  of  public  oflSce  and  has  public  duties  to  perform,  from  which 
he  should  not  be  permitted  to  exonerate  himself  without  the  assent 
of  the  parties  concerned."  To  the  same  effect  is  Munn  v.  Illinois,  94ao 
U.  S.  113.  In  Olcott  v.  Sup'rs,  16  Wall.  694,  it  was  ruled  that*rail-8? 
roads  are  public  highways,  established,  by  authority  of  the  state,  for 
the  public  use;  that  they  are  none  the  less  public  highways  because 
controlled  and  owned  by  private  corporations;  that  it  is  a  part  of  the 
function  of  government  to  make  and  maintain  highways  for  the  con- 
veyance of  the  public ;  that  no  matter  who  is  the  agent,  and  what  is 
the  agency,  the  function  performed  is  that  of  the  state;  that  although 
the  owners  may  be  private  companies,  they  may  be  compelled  to  per- 
mit the  public  to  use  these  works  in  the  manner  in  which  they  can 
be  used;  that  upon  these  grounds  alone  have  the  courts  sustained  the 
investiture  of  railroad  corporations  with  the  state's  right  of  eminent 
domain,  or  the  right  of  municipal  corporations,  under  legislative  au- 
thority, to  assess,  levy,  and  collect  taxes  to  aid  in  the  construction 
of  railroads.  So  in  Totcn  of  Queensbury  v.  Culver,  19  Wall.  91,  it 
was  said  that  a  municipal  subscription  of  railroad  stock  was  in  aid  of 
the  construction  and  maintenance  of  a  public  highway  and  for  the 
promotion  of  a  public  use.  Again,  in  Township  of  Pine  Grove  v. 
Talcott,  19  Wall.  676 :  **Though  the  corporation  [railroad]  was  pri- 
vate, its  work  was  public;  as  much  so  as  if  it  were  to  be  constructed 
by  the  state."  To  the  like  effect  are  numerous  adjudications  in  this 
and  the  state  courts  with  which  the  profession  is  familiar.  The  su- 
preme judicial  court  of  Massachusetts,  in  Inhabitants  of  Worcester  v. 
Western  R.  Corp.  4  Mete.  566,  said,  in  reference  to  a  certain  railroad : 

^  The  establishment  of  that  great  thoroughfare  is  regarded  as  a  public  work, 
established  by  public  authority,  intended  for  the  public  use  and  benefit,  the 
use  of  which  is  secured  to  the  whole  community,  and  constitutes,  therefore, 
like  a  canal,  turnpike,  or  highway,  a  public  easement.  *  *  *  It  is  true 
that  the  real  and  personal  property  necessary  to  the  establishment  and  man- 
agement of  the  railroad  is  vested  in  the  corporation;  but  it  is  in  trust  for  the 
public." 

In  Erie  d  N.  E.  R.  Co.  v.  Casey,  26  Pa.  St.  287,  the  court,  refer- 
ring to  an  act  repealing  the  charter  of  a  railroad,  and  under  which 
the  state  took  possession  of  the  road,  said,  speaking  by  Black,  J. : 

"  It  is  a  public  highway,  solemnly  devoted  to  public  use.    When  the  lands 
were  taken  it  was  for  such  use,  or  they  could  not  have  been  taken  at  alLg 
*    *    ♦    Railroads'established  upon  land  taken  by  the  right  of  eminent  do-* 
main  by  authority  of  the  commonwealth,  created  by  her  laws  as  thorough- 
fares for  commerce,  are  her  highways.    No  corporation  has  property  in  them, 
though  it  may  have  franchises  annexed  to  and  exercisable  within  them.'' 
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In  many  courts  it  has  been  held  that  beoanse  of  the  pnblie  interest 
in  such  a  corporation  the  land  of  a  railroad  company  cannot  be  levied 
on  and  sold  under  execution  by  a  creditor.  The  sum  of  the  adjudged 
cases  is  that  a  railroad  corporation  is  a  governmental  agency,  created 
primarily  for  public  purposes,  and  subject  to  be  controlled  for  the 
public  benefit.  It  is  upon  that  ground  that  the  state,  when  unfet- 
tered by  contract,  may  regulate,  in  its  discretion,  the  rates  of  fares 
of  passengers  and  freight.  And  upon  this  ground,  too,  the  state  may 
regalate  the  entire  management  of  railroads  in  all  matters  affect- 
ing the  convenience  and  safety  of  the  public;  as,  for  example,  by 
regulating  speed,  compelling  stops  of  prescribed  length  at  stations, 
and  prohibiting  discriminations  and  favoritism.  If  the  corporation 
neglect  or  refuse  to  discharge  its  duties  to  the  public,  it  may  be  co- 
erced to  do  so  by  appropriate  proceedings  in  the  name  or  in  behalf 
of  the  state. 

Such  being  the  relations  these  corporations  hold  to  the  public,  it 
would  seem  that  the  right  of  a  colored  person  to  use  an  improved 
public  highway,  upon  the  terms  accorded  to  freemen  of  other  races, 
is  as  fundamental  in  the  state  of  freedom,  established  in  this  country,  as 
are  any  of  the  rights  which  my  brethren  concede  to  be  so  far  funda- 
mental as  to  be  deemed  the  essence  of  civil  freedom.  'Tersonal  lib- 
erty consists,"  says  Blaokstone,  "in  the  power  of  locomotion,  of 
changing  situation,  or  removing  one's  person  to  whatever  place  one's 
own  inclination  may  direct,  without  restraint,  unless  by  due  course 
of  law."  But  of  what  value  is  this  right  of  locomotion,  if  it  may  be 
clogged  by  such  burdens  as  congress  intended  by  the  act  of  1875  to 
remove  ?  They  are  burdens  which  lay  at  the  very  foundation  of  the 
institution  of  slavery  as  it  once  existed.  They  are  not  to  be  sus- 
tained, except  upon  the  assumption  that  there  is  still,  in  this  land  of 
^universal  liberty,  a  class  which  may  yet  be  discrimated  against,  even 
?  in  respect  of  rights  of  a  characterso  essential  and  so  supreme,  that,  de- 
prived of  their  enjoyment,  in  common  with  others,  a  freeman  is  not  only 
branded  as  one  inferior  and  infected,  but,  in  the  competitions  of  life, 
is  robbed  of  some  of  the  most  necessary  means  of  existence ;  and  all  this 
solely  because  they  belong  to  a  particular  race  which  the  nation  has 
liberated.  The  thirteenth  amendment  alone  obliterated  the  race  line, 
so  far  as  all  rights  fundamental  in  a  state  of  freedom  are  concerned. 
2.  As  to  inns.  The  same  general  observations  which  have  been 
made  as  to  railroads  are  applicable  to  inns.  The  word  ''inn"  has  a 
technical  legal  signification.  It  means,  in  the  act  of  1875,  just  what 
it  meant  at  common  law.  A  mere  private  boarding-house  is  not  an  inn, 
nor  is  its  keeper  subject  to  the  responsibilities,  or  entitled  to  the  privi- 
leges of  a  common  innkeeper.  ''To  constitute  one  an  innkeeper, 
within  the  legal  force  of  that  term,  he  must  keep  a  house  of  enter- 
tainment or  lodging  for  all  travelers  or  wayfarers  who  might  choose  to 
Accept  the  same,  being  of  good  character  or  conduct."  Bedf.  Carr. 
§  675.     Says  Judge  Stobt  : 
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'*An  Innkeeper  may  be  defined  to  be  the  keeper  of  a  common  inn  for  the 
lodging  and  entertainment  of  travelers  and  passengers,  their  horses  and  at- 
tendants. An  innkeeper  is  bound  to  take  in  all  travelers  and  wayfaring  per- 
sons, and  to  entertain  them,  if  he  can  accommodate  them,  for  a  reasonabk» 
compensation ;  and  he  must  guard  their  goods  with  proper  diligence.  *  *  * 
If  an  innkeeper  improperly  refuses  to  receive  or  provide  for  a  guest,  he  i» 
liable  to  be  indicted  therefor.  ♦  ♦  ♦  They  [carriers  of  passengers]  are  no- 
more  at  liberty  to  refuse  a  passenger,  if  they  nave  sufficient  room  and  ac- 
commodations, than  an  innkeeper  is  to  refuse  suitable  room  and  accommoda- 
tions to  a  guest"    Story,  Bailm.  §§  475,  476. 

Said  Mr.  Jnstioe  GoLERiDaBy  in  Rex  v.  Iven$,  7  Car.  &  P.  213^  (82 
E.  C.  L.  495:) 

*«An  indictment  lies  against  an  innkeeper  who  refuses  to  receive  a  guest,  he 
having  at  the  time  room  in  his  house;  and  either  the  price  of  the  guest's  en- 
tertainment being  tendered  to  him,  or  such  circumstances  occurring  as  will? 
dispense  with  thatHender.  This  law  is  founded  in  good  sense.  The  innkeeper* 
is  not  to  select  his  guests.  He  has  no  right  to  say  to  one,  you  shall  come  to 
my  inn,  and  to  another  you  ^all  not,  as  every  one  coming  and  conducting 
himself  in  a  proper  manner  has  a  right  to  be  received;  and  for  this  purpose 
innkeepers  are  a  sort  of  public  servants,  they  having  in  return  a  kind  of  priv- 
ilege of  entertaining  travelers  and  supplying  them  with  what  they  want.** 

These  authorities  are  sufficient  to  show  that  a  keeper  of  an  inn  is 
in  the  exercise  of  a  quasi  public  employment.  The  law  gives  him 
special  privileges,  and  he  is  charged  with  certain  duties  and  responsi- 
bilities to  the  public.  The  public  nature  of  his  employment  forbids 
him  from  discriminating  against  any  person  asking  admission  as  a 
guest  on  account  of  the  race  or  color  of  that  person. 

8.  As  to  places  of  public  amusement.  It  may  be  argued  that  the 
managers  of  such  places  have  no  duties  to  perform  with  which  the 
public  are,  in  any  legal  sense,  concerned,  or  with  which  the  publio 
have  any  right  to  interfere;  and  that  the  exclusion  of  a  black  man 
from  a  place  of  public  amusement  on  account  of  his  race,  or  the  de- 
nial to  him,  on  that  ground,  of  equal  accommodations  at  such  plaees^ 
violates  no  legal  right  for  the  vindication  of  which  he  may  invoke  the 
aid  of  the  courts.  My  answer  to  that  argument  is  that  places  of 
public  amnsement,  within  the  meaning  of  the  act  of  1875,  are  such 
as  are  established  and  maintained  under  direct  license  of  the  law. 
The  authority  to  establish  and  maintain  them  comes  from  the  pub- 
lic. The  colored  race  is  a  part  of  that  public.  The  local  government 
granting  the  license  represents  them  as  well  as  all  other  races  within 
its  jurisdiction.  A  license  from  the  public  to  establish  a  place  of 
public  amusement,  imports,  in  law,  equality  of  right,  at  such  places, 
among  all  the  members  of  that  public.  This  must  be  so,  unless  it 
be — which  I  deny — ^that  the  common  municipal  government  of  all  the 
people  may,  in  the  exertion  of  its  powers,  conferred  for  the  benefit  of 
all,  discriminate  or  authorize  discrimination  against  a  particular  race,, 
solely  because  of  its  former  condition  of  servitude. 

I  also  submit  whether  it  can  be  said — ^in  view  of  the  doctrines  of  ^ 
this  court  as  announced  in  Munn  v.  /atnoit/94  U.  8. 123^  and  reaf  • 
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firmed  in  Peik  v.  Chicago  dk  N.  W.  Ry.  Co.  94  XJ.  S.  178— that  the 
management  of  places  of  public  amusement  is  a  purely  private  mat- 
ter, with  which  government  has  no  rightful  concern.  In  the  Munn 
Case  the  question  was  whether  the  state  of  Illinois  could  fix,  by 
law,  the  maximum  of  charges  for  the  storage  of  grain  in  certain 
warehouses  in  that  state — the  private  property  of  individual  citizens. 
After  quoting  a  remark  attributed  to  Lord  Chief  Justice  Hale,  to  the 
effect  that  when  private  property  is  "affected  with  a  public  interest 
it  ceases  to  be  juris  privati  only,"  the  court  says: 

''Property  does  become  clothed  with  a  public  interest  when  used  in  a  man- 
ner to  make  it  of  public  consequence  and  affect  the  community  at  large. 
When,  therefore,  one  devotes  his  property  to  a  use  in  which  the  public  has  an 
interest,  he  in  effect  grants  to  the  public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for  the  common  good  to  the  extent  of 
the  interest  he  has  thns  created.  He  may  withdraw  his  grant  by  discontinu- 
ing the  use,  but,  so  long  as  he  maintains  the  use,  he  must  submit  to  the  con- 
trol." 

The  doctrines  of  Munn  v.  lUinois  have  never  been  modified  by  this 
court,  and  I  am  justified,  upon  the  authority  of  that  ease,  in  saying 
that  places  of  public  amusement,  conducted  under  the  authority  of 
the  law,  are  clothed  with  a  public  interest,  because  used  in  a  manner 
to  make  them  of  public  consequence  and  to  affect  the  community  at 
large.  The  law  may  therefore  regulate,  to  some  extent,  the  mode  in 
which  they  shall  be  conducted,  and  consequently  the  public  have 
rights  in  respect  of  such  places  which  may  be  vindicated  by  the  law. 
It  is  consequently  not  a  matter  purely  of  private  concern. 

Congress  has  not,  in  these  matters,  entered  the  domain  of  state 
control  and  supervision.  It  does  not  assume  to  prescribe  the  general 
conditions  and  limitations  under  which  inns,  public  conveyances,  and 
places  of  public  amusement  shall  be  conducted  or  managed.  It  sim- 
ply declares  in  effect  that  since  the  nation  has  established  universal 
freedom  in  this  country  for  all  time,  there  shall  be  no  discrimination, 
09  based  merely  upon  race  or  color,  in  respect  of  the  legal  rights  in  the 
•  accommodations*  and  advantages  of  public  conveyances,  inns,  and 
places  of  public  amusement. 

I  am  of  opinion  that  such  discrimination  is  a  badge  of  servitude, 
the  imposition  of  which  congress  may  prevent  under  its  power,  through 
appropriate  legislation,  to  enforce  the  thirteenth  amendment;  and 
consequently,  without  reference  to  its  enlarged  power  under  the  four- 
teenth amendment,  the  act  of  March  1, 1875,  is  not,  in  my  judgment, 
repugnant  to  the  constitution. 

It  remains  now  to  consider  these  cases  with  reference  to  the  power 
congress  has  possessed  since  the  adoption  of  the  fourteenth  amend- 
ment. 

Before  the  adoption  of  the  recent  amendments  it  had  become,  as 
we  have  seen,  the  estal^lished  doctrine  of  this  court  that  negroes, 
whose  ancestors  had  been  imported  and  sold  as  slaves,  could  not  be- 
come citizens  of  a  state,  or  even  of  the  United  States,  with  the  rights 
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and  privfleges  guarantied  to  citizens  by  the  national  constitution; 
further,  that  one  might  have  all  the  rights  and  privileges  of  a  citizen 
of  a  state  without  being  a  citizen  in  the  sense  in  which  that  word  was 
used  in  the  national  constitution,  and  without  being  entitled  to  the 
privileges  and  immunities  of  citizens  of  the  several  states.  Still  fur- 
ther, between  the  adoption  of  the  thirteenth  amendment  and  the  pro- 
posal by  congress  of  the  fourteenth  amendment,  on  June  16,  1866, 
the  statute-books  of  several  of  the  states,  as  we  have  seen,  had 
become  loaded  down  with  enactments  which,  under  the  guise  of 
apprentice,  vagrant,  and  contract  regulations,  sought  to  keep  the  col- 
ored race  in  a  condition,  practically,  of  servitude.  It  was  openly  an- 
nounced that  whatever  rights  persons  of  that  race  might  have  as  free- 
men,  under  the  guaranties  of  the  national  constitution,  they  could 
not  become  citizens  of  a  state,  with  the  rights  belonging  to  citizens, 
except  by  the  consent  of  such  state;  consequently,  that  their  civil 
rights,  as  citizens  of  the  state,  depended  entirely  upon  state  legisla- ^ 
tion.  To  meet  this  new  peril  to  the  black  race,  that  the^purposes  of* 
the  nation  might  not  be  doubted  or  defeated,  and  by  way  of  further 
enlargement  of  the  power  of  congress,  the  fourteenth  amendment  was 
proposed  for  adoption. 

Bemembering  that  this  court,  in  the  Slaughter»hou»e  Cases,  de- 
clared !;hat  the  one  pervading  purpose  found  in  all  the  recent  amend- 
ments, lying  at  the  foundation  of  each,  and  without  which  none  of 
them  would  have  been  suggested,  was  "the  freedom  of  the  slave  race, 
the  security  and  firm  establishment  of  that  freedom,  and  the  protec- 
tion of  the  newly-made  freeman  and  citizen  from  the  oppression  of 
those  who  had  formerly  exercised  unlimited  dominion  over  him;" 
that  each  amendment  was  addressed  primarily  to  the  grievances  of 
that  race, — let  us  proceed  to  consider  the  language  of  the  fourteenth 
amendment.     Its  first  and  fifth  sections  are  in  these  words: 

"  Section  1.  AU  persons  bom  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  state 
wherein  they  reside.  No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States ;  nor  shall 
any  state  deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law ;  nor  deny  to  any  person  within  its  Jurisdiction  the  equal  protection  of 
the  laws. 

•'  Sec.  5.  That  congress  shaU  have  power  to  enforce,  by  appropriate  legisla- 
tion, the  provisions  of  this  article." 

It  was  adjudged  in  Strauder  v.  West  Virgima  and  Ex  parte  Virginia, 
100  U.  S.  807,  845,  and  my  brethren  concede,  that  positive  rights 
and  privileges  were  intended  to  be  secured,  and  are  in  fact  secured, 
by  the  fourteenth  amendment. 

But  when,  under  what  circumstances,  and  to  what  extent  may  con- 
gress, by  means  of  legislation,  exert  its  power  to  enforce  the  provis* 
ions  of  this  amendment  ?  The  logic  of  the  opinion  of  the  majority 
of  the  couri— the  foundation  upon  which  its  whole  reasoning  seems 
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i|to  rest — is  that  the  general  government  cannot,  in  advance  of  hos« 

*  tile  state  laws  or  hostile  state  •proceedings,  actively  interfere  for  the 
protection  of  any  of  the  rights,  privileges,  and  immunities  secured  by 
the  fourteenth  amendment.  It  is  said  that  such  rights,  privileges, 
and  immunities  are  secured  by  way  of  prohiintion  against  state  laws 
and  state  proceedings  affecting  such  rights  and  privileges,  and  by 
power  given  to  congress  to  legislate  for  the  purpose  of  carrying  such 
prohibition  into  effect;  also,  that  congressional  legislation  must  nec- 
essarily be  predicated  upon  such  supposed  state  laws  or  state  pro* 
ceedings,  and  be  directed  to  the  correction  of  their  operation  and 
effect. 

In  illustration  of  its  position,  the  court  refers  to  the  clause  of  the 
constitution  forbidding  the  passage  by  a  state  of  any  law  impairing 
the  obligation  of  contracts.  The  clause  does  not,  I  submit,  furnish 
a  proper  illustration  of  the  scope  and  effect  of  the  fifth  section  of  the 
fourteenth  amendment.  No  express  power  is  given  congress  to  en- 
force, by  primary  direct  legislation,  the  prohibition  upon  state  laws 
impairing  the  obligation  of  contracts.  Authority  is^  indeed,  con- 
ferred to  enact  all  necessary  and  proper  laws  for  carrying  into  exe- 
cution the  enumerated  powers  of  congress,  and  all  other  powers 
vested  by  the  constitution  in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof.  And,  as  heretofore  shown, 
there  is  also,  by  necessary  implication,  power  in  congress,  by  legis- 
lation, to  protect  a  right  derived  from  the  national  constitution.  But 
a  prohibition  upon  a  state  is  not  a  power  in  congress  or  in  the  fMtional 
government.  It  is  simply  a  denial  of  power  to  the  state.  And  the 
only  mode  in  which  the  inhibition  upon  state  laws  impairing  the  ob- 
ligation of  contracts  can  be  enforced,  is,  indirectly,  through  the 
courts,  in  suits  where  the  parties  raise  some  question  as  to  the  con- 
stitutional validity  of  such  laws.  The  judicial  power  of  the  United 
States  extends  to  such  suits,  for  the  reason  that  they  are  suits  aris- 
ing under  the  constitution.  The  fourteenth  amendment  presents  the 
first  instance  in  our  history  of  the  investiture  of  congress  with  af- 
firmative power,  by  legislation,  to  enforce  an  express  prohibition 
upon  the  states.  It  is  not  said  that  the  judicial  power  of  the  nation 
emay  be  exerted  for  the  enforcement  of  that  amendment.     No  en- 

•  largement  of  the  judicial  power  was  required,  for  it  is  cleaiHhat  had  the 
fifth  section  of  the  fourteenth  amendment  been  entirely  omitted,  the 
judiciary  could  have  stricken  down  all  state  laws  and  nullified  all  state 
proceedings  in  hostility  to  rights  and  privileges  secured  or  recog- 
nized by  that  amendment.  The  power  given  is,  in  terms,  by  con- 
gressional legislation,  to  enforce  the  provisions  of  the  amendment. 

The  assumption  that  this  amendment  consists  wholly  of  prohibi- 
tions upon  state  laws  and  state  proceedings  in  hostility  to  its  provis- 
ions, is  unauthorized  by  its  language.  The  first  clause  of  the  first 
section — "all  persons  bom  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  Statesi 
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and  of  the  state  wherein  they  reside" — ^is  of  a  distinctly  affirmative 
character.  In  its  application  to  the  colored  race,  previously  liberated, 
it  created  and  granted,  as  well  citizenship  of  the  United  States,  as 
citizenship  of  the  state  in  which  they  respectively  resided.  It  intro- 
duced all  of  that  race,  whose  ancestors  had  been  imported  and  sold 
as  slaves,  at  once,  into  the  political  community  known  as  the  "People 
of  the  United  States.  *'  They  became,  instantly,  citizens  of  the  United 
States,  and  of  their  respective  states.  Further,  they  were  brought, 
by  this  supreme  act  of  the  nation,  within  the  direct  operation  of  that 
provision  of  the  constitution  which  declares  that  "the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  states."     Article  4,  §  2. 

The  citizenship  thus  acquired  by  that  race,  in  virtue  of  an  affirm- 
ative grant  by  the  nation,  may  be  protected,  not  alone  by  the  judicial 
branch  of  the  government,  but  by  congressional  legislation  of  a  pri- 
mary direct  character;  this,  because  the  power  of  congress  is  not 
restricted  to  the  enforcement  of  prohibitions  upon  state  laws  or  state 
action.  It  is,  in  terms  distinct  and  positive,  to  enforce  "the  proviso 
ions  of  this  article**  of  amendment;  not  simply  those  of  a  prohibitive 
character,  but  the  provisions, — all  of  the  provisions, — affirmative  and 
prohibitive,  of  the  amendment.  It  is,  therefore,  a  grave  misconcep- 
tion to  suppose  that  the  fifth  section  of  the  amendment  has  reference 
exclusively  to  express  prohibitions  upon  state  laws  or  state  action  .^ 
If  any  right  was  created  by  that  amendment,  the*grant  of  power,^' 
through  appropriate  legislation,  to  enforce  its  provisions  authorizes 
congress,  by  means  of  legislation  operating  throughout  the  entire 
Union,  to  guard,  secure,  and  protect  that  right. 

It  is,  therefore,  an  essential  inquiry  what,  if  any,  right,  privilege, 
or  immunity  was  given  by  the  nation  to  colored  persons  when  they 
were  made  citizens  of  the  state  in  which  they  reside  ?  Did  the  na- 
tional grant  of  state  citizenship  to  that  race,  of  its  own  force,  invest 
them  with  any  rights,  privileges,  and  immunities  whatever?  That 
they  became  entitled,  upon  the  adoption  of  the  fourteenth  amend- 
ment, "to  all  privileges  and  immunities  of  citizens  in  the  several 
states,"  within  the  meaning  of  section  2  of  article  4  of  the  constitu- 
tion, no  one,  I  suppose,  will  for  a  moment  question.  What  are  the 
privileges  and  immunities  to  which,  by  that  clause  of  the  constitution, 
they  became  entitled  ?  To  this  it  may  be  answered,  generally,  upon 
the  authority  of  the  adjudged  cases,  that  they  are  those  which  are 
fundamental  in  citizenship  in  a  free  government,  "common  to  the  cit- 
izens in  the  latter  states  under  their  constitutions  and  laws  by  virtue 
of  their  being  citizens."  Of  that  provision  it  has  been  said,  with  the 
approval  of  this  court,  that  no  other  one  in  the  constitution  has  tended 
so  strongly  to  constitute  the  citizens  of  the  United  States  one  people. 
Ward  V.  Maryland^  12  Wall.  430;  Corjield  v.  Coryell,  4  Wash.  C.  a 
371;  Paid  v.  Virginia,  8  Wall.  180;  Slaughter-house  Cases,  16  Wall.  77. 

Although  this  court  has  wisely  forborne  Any  attempt,  by  a  compre- 
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hensive  definition,  to  indicate  all  the  privileges  and  immnnities  to 
which  the  citizens  of  each  state  are  entitled  of  right  to  enjoy  in  the 
several  states,  I  hazard  nothing,  in  view  of  former  adjudications,  in 
saying  that  no  state  can  sustain  her  denial  to  colored  citizens  of  other 
states,  while  within  her  limits,  of  privileges  or  immunities,  funda- 
mental in  republican  citizenship,  upon  the  ground  that  she  accords 
such  privileges  and  immunities  only  to  her  white  citizens  and  withholds 
them  from  her  colored  citizens.  The  colored  citizens  of  other  states, 
n  within  the  jurisdiction  of  that  state,  could  claim,  under  the  consti- 
*tution,  every  privilege  and  immunity*  which  that  state  secures  to 
her  white  citizens.  Otherwise,  it  would  be  in  the  power  of  any  state, 
by  discriminating  class  legislation  against  its  own  citizens  of  a  par- 
ticular race  or  color,  to  withhold  from  citizens  of  other  states,  belong- 
ing to  that  proscribed  race,  when  within  her  limits,  privileges  and 
immunities  of  the  character  regarded  by  all  courts  as  fi^ndamental  in 
citizenship;  and  that,  too,  when  the  constitutonal  guaranty  is  that 
the  citizens  of  each  state  shall  be  entitled  to  '^aU  privileges  and  im- 
munities of  citizens  of  the  several  states."  No  state  may,  by  dis- 
crimination against  a  portion  of  its  own  oititcens  of  a  particular  race, 
in  respect  of  privileges  and  immunities  fundamental  in  citizenship, 
impair  the  constitutional  right  of  citisens  of  other  states,  of  what- 
ever race,  to  enjoy  in  that  state  all  such  privileges  and  immunities 
as  are  there  accorded  to  her  most  favored  citizens.  A  colored  citizen 
of  Ohio  or  Indiana,  being  in  the  jurisdiction  of  Tennessee,  is  entitled 
to  enjoy  any  privilege  or  immunity,  fundamental  in  citizenship,  which 
is  given  to  citizens  of  the  white  race  in  the  latter  state.  It  is  not 
to  be  supposed  that  any  one  will  controvert  this  proposition. 

But  what  was  secured  to  colored  citizens  of  the  United  States — as 
between  them  and  their  respective  states — ^by  the  grant  to  them  of 
state  citizenship  ?  With  what  rights,  privileges,  or  immunities  did 
this  grant  from  the  nation  invest  them  ?  There  is  one,  if  there  be 
no  others — exemption  from  race  discrimination  in  respect  of  any  civil 
right  belonging  to  citizens  of  the  white  race  in  the  same  state.  That, 
surely,  is  their  constitutional  privilege  when  within  the  jurisdiction 
of  other  states.  And  such  must  be  their  constitutional  right,  in  their 
own  state,  unless  the  recent  amendments  be  ''splendid  baubles,** 
thrown  out  to  delude  those  who  deserved  fair  and  generous  treatment 
at  the  hands  of  the  nation.  Citizenship  in  this  country  necessarily 
imports  equality  of  civil  rights  among  citizens  of  every  race  in  the 
same  state.  It  is  fundamental  in  American  citizenship  that,  in  re- 
spect of  such  rights,  there  shall  be  no  discrimination  by  the  state,  or 
its  officers,  or  by  individuals,  or  corporations  exercising  public  func- 
tions or  authority,  against  any  citizen  because  of  his  race  or  previous 
©condition  of  servitude.  In  U.  S.  v.  Cruikshank^  92  U.  S.  655,  it  was 
•  said^that  "the  equality  of  rights  of  citizens  is  a  principle  of  repub- 
licanism."  And  in  Ex  parte  Virginia^  100  U.  8.  344,  the  emphatic 
language  of  this  court  is  that  "one  great  purpose  of  these  amendments 
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was  to  raise  the  colored  race  from  that  condition  of  inferiority  and 
servitude  in  which  most  of  them  had  previously  stood,  into  perfect 
equality  of  civil  rights  with  all  other  persons  within  the  jurisdiction 
of  the  states."*  So,  in  Straudsr  v.  West  Virginia,  Id.  806,  the  court, 
alluding  to  the  fourteenth  amendment,  said:  ''This  is  one  of  a  series 
of  constitutional  provisions  having  a  common  purpose,  namely,  se- 
curing to  a  race  recently  emancipated,  a  race  that  through  many  gen- 
erations had  been  held  in  slavery,  all  the  civil  rights  that  the  supe- 
rior race  enjoy."  Again,  in  Neal  v.  Delaware,  103  U.  S.  8S6,  it  was 
ruled  that  this  amendment  was  designed,  primarily,  ''to  secure  to  the 
colored  race,  thereby  invested  with  the  rights,  privileges,  and  respon- 
sibilities of  citizenship,  the  enjoyment  of  all  the  civil  rights  that, 
under  the  law,  are  enjoyed  by  white  persons."* 

Much  light  is  thrown  upon  this  part  of  the  discussion  by  the  lan- 
guage of  this  court  in  reference  to  the  fifteenth  amendment.  In  U. 
S.  T.  Cruikshank  it  was  said : 

'^In  U.  S.  V.  Reeee,  92  U.  S.  214,  we  held  that  the  fifteenth  amendment  has 
invested  the  citizens  of  the  United  States  with  a  new  constitutional  right, 
which  is  exemption  from  discrimination  in  the  exercise  of  the  elective  fran- 
chise on  account  of  race,  color,  or  previous  condition  of  servituda  From  this 
it  appears  that  the  right  of  suffrage  is  not  a  necessary  attribute  of  national 
citizenship,  but  that  exemption  from  discrimination  in  the  exercise  of  that 
right  on  account  of  race,  etc,  is.  The  right  to  vote  in  the  states  comes  from 
the  states;  but  the  right  of  exemption  from  the  prohibited  discrimination 
comes  from  the  United  States.  The  first  has  not  been  granted  or  secured  by 
the  constitution  of  the  United  States,  but  the  last  has  been.'' 

Here,  in  language  at  once  clear  and  forcible,  is  stated  the  princi- 
ple for  which  I  contend.  It  can  hardly  be  claimed  that  exemption 
from  race  discrimination,  in  respect  of  eivil  rights,  against  those  to^ 
whom  state  citizenship  was  granted  by  the*nation,  is  any  less  for  the» 
colored  race  a  new  constitutional  right,  derived  from  and  secured  by 
the  national  constitution,  than  is  exemption  from  such  discrimina- 
tion in  the  exercise  of  the  elective  franchise.  It  cannot  be  that  the 
latter  is  an  attribute  of  national  citizenship,  while  the  other  is  not 
essential  in  national  citizenship,  or  fundamental  in  state  citizenship. 

If,  then,  exemption  from  discrimination  in  respect  of  civil  rights  is 
a  new  constitutional  right,  secured  by  the  grant  of  state  citizenship 
to  colored  citizens  of  the  United  States,  why  may  not  the  nation,  by 
means  of  its  own  legislation  of  a  primary  direct  character,  guard, 
protect,  and  enforce  that  right?  It  is  a  right  and  privilege  which 
the  nation  conferred.  It  did  not  come  from  the  states  in  which  those 
colored  citizens  reside.  It  has  been  the  established  doctrine  of  this 
court  during  all  its  history,  accepted  as  vital  to  the  national  suprem- 
acy, that  congress,  in  the  absence  of  a  positive  delegation  of  power  to 
the  state  legislatures,  may  by  legislation  enforce  and  protect  any  right 
derived  from  or  created  by  the  national  constitution.  It  was  so  de- 
clared in  Prigg  v.  Com.  It  was  reiterated  in  U.  S.  v.  Beese,  92  U.  S. 
V.8— 4 
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214,  where  the  oonrt  said  that  '^rights  and  immanities  created  by  and 
dependent  upon  the  constitution  of  the  United  States  can  be  pro- 
tected by  congress.  The  form  and  manner  of  the  protection  may  be 
such  as  congress,  in  the  legitimate  exercise  of  its  discretion,  shall  pro- 
vide. These  may  be  varied  to  meet  the  necessities  of  the  particular 
right  to  be  protected."  It  was  distinctly  reaffirmed  in  Strauder  v.  West 
Virginia,  100  U.  S.  310,  where  we  said  that  "a  right  or  immunity  cre- 
ated by  the  constitution  or  only  guarantied  by  it,  even  without  any 
express  delegation  of  power,  may  be  protected  by  congress/'  Will 
Any  one  claim,  in  view  of  the  declarations  of  this  court  in  former  cases, 
or  even  without  them,  that  exemption  of  colored  citizens  within  their 
states  from  race  discrimination,  in  respect  of  the  civil  rights  of  citizens, 
is  not  an  immunity  created  or  derived  from  the  national  constitu- 
tion? 
M  This  court  has  always  given  a  broad  and  liberal  construction  to  the 
iP  constitution,  so  as  to  enable  congress,  by  legislation,  to^nforce  rights 
secured  by  that  instrument.  The  legislation  congress  may  enact,  in 
execution  of  its  power  to  enforce  the  provisions  of  this  amendment, 
is  that  which  is  appropriate  to  protect  the  right  granted.  Under 
given  circumstances,  that  which  the  court  characterizes  as  corrective 
legislation  might  be  sufficient.  Under  other  circumstances  primary 
direct  legislation  may  be  required.  But  it  is  for  congress^  not  the 
judiciary,  to  say  which  is  best  adapted  to  the  end  to  be  attained.  In 
U.  S.  V.  Fislier,  2  Granch,  858,  this  court  said  that  ** congress  must 
possess  the  choice  of  means,  and  must  be  empowered  to  use  any 
moans  which  are  in  fact  conducive  to  the  exercise  of  a  power  granted 
b^  the  constitution."  ''The  sound  construction  of  the  constitution," 
daid  Chief  Justice  Mabshall,  "must  allow  to  the  national  legislature 
that  discretion,  with  respect  to  the  means  by  which  the  powers  it 
confers  are  to  be  carried  into  execution,  which  will  enable  that  body 
to  perform  the  high  duties  assigned  to  it  in  the  manner  most  benefi- 
cial to  the  people.  Let  the  end  be  legitimate, — ^let  it  be  within  the 
scope  of  the  constitution, — and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  which  are  not  prohibited,  but 
consistent  with  the  letter  and  spirit  of  the  constitution,  are  oonstitU'- 
tional."     McCulloch  v.  Maryland,  4  Wheat.  428. 

Must  these  rules  of  construction  be  now  abandoned  ?  Are  the  pow- 
ers of  the  national  legislature  to  be  restrained  in  proportion  as  the 
rights  and  privileges,  derived  from  the  nation,  are  more  valuable? 
Are  constitutional  provisions,  enacted  to  secure  the  dearest  rights  of 
n  freemen  and  citizens,  to  be  subjected  to  that  rule  of  construction, 
•  applicable  to  private  instruments,*which  requires  that  the  words  to 
be  interpreted  must  be  taken  most  strongly  against  those  who  em- 
ploy them  ?  Or  shall  it  be  remembered  that  ''a  constitution  of  gov- 
ernment, founded  by  the  people  for  themselves  and  their  posterity, 
and  for  objects  of  the  most  momentous  nature, — for  perpetual  union, 
for  the  establishment  of  justice,  for  the  general  welfare,  and  for  a 
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perpetaation  of  the  blessings  of  liberty, — ^necessarily  requires  that 
every  interpretation  of  its  powers  should  have  a  constant  reference 
to  these  objects?  No  interpretation  of  the  words  in  which  those 
powers  are  granted  can  be  a  sound  one  which  narrows  down  their 
ordinary  import  so  as  to  defeat  those  objects. "  1  Story,  Const.  §  422. 
The  opinion  of  the  court,  as  I  have  said,  proceeds  upon  the  ground 
that  the  power  of  congress  to  legislate  for  the  protection  of  the  rights 
and  privileges  secured  by  the  fourteenth  amendment  cannot  be  brought 
into  activity  except  with  the  view,  and  as  it  may  become  necessary, 
to  correct  and  annul  state  laws  and  state  proceedings  in  hostility  to 
such  rights  and  privileges.  In  the  absence  of  state  laws  or  state 
action,  adverse  to  such  rights  and  privileges,  the  nation  may  not  act- 
ively interfere  for  their  protection  and  security.  Such  I  understand 
to  be  the  position  of  my  brethren.  If  the  grant  to  colored  citizens  of 
the  United  States  of  citizenship  in  their  respective  states  imports  ex- 
emption from  race  discrimination,  in  their  states,  in  respect  of  the 
civil  rights  belonging  to  citizenship,  then,  to  hold  that  the  amendment 
remits  that  right  to  the  states  for  their  protection,  primarily,  and 
stays  the  hands  of  the  nation,  until  it  is  assailed  by  state  laws  or 
state  proceedings,  is  to  adjudge  that  the  amendment,  so  far  from  en- 
larging the  powers  of  congress, — as  we  have  heretofore  said  it  did, — 
not  only  curtails  them,  but  reverses  the  policy  which  the  general  gov- 
ernment has  pursued  from  its  very  organization.  Such  an  interpre- 
tation of  the  amendment  is  a  denial  to  congress  of  the  power,  by 
appropriate  legislation,  to  enforce  one  of  its  provisions.  In  view  of  the 
circumstances  under  which  the  recent  amendments  were  incorporated 
into  the  constitution,  and  especially  in  view  of  the  peculiar  character^ 
of  the  new^ghts  they  created  and  secured,  it  ought  not  to  be  pre-* 
Bumed  that  the  general  government  has  abdicated  its  authority,  by 
national  legislation,  direct  and  primary  in  its  character,  to  guard  and 
protect  privileges  and  immunities  secured  by  that  instrument.  Such 
an  interpretation  of  the  constitution  ought  not  to  be  accepted  if  it  be 
possible  to  avoid  it.  Its  acceptance  would  lead  to  this  anomalous 
result:  that  whereas,  prior  to  the  amendments,  congress,  with  the 
sanction  of  this  court,  passed  the  most  stringent  laws — operating  di- 
rectly and  primarily  upon  states,  and  their  officers  and  agents,  as 
well  as  upon  individuals — in  vindication  of  slavery  and  the  right  of 
the  master,  it  may  not  now,  by  legislation  of  a  like  primary  and  di- 
rect character,  guard,  protect,  and  secure  the  freedom  established, 
and  the  most  essential  right  of  the  citizenship  granted,  by  the  consti- 
tutional amendments.  I  venture,  with  all  respect  for  the  opinion  of 
others,  to  insist  that  the  national  legislature  may,  without  transcend- 
ing the  limits  of  the  constitution,  do  for  human  liberty  and  the  fun- 
damental rights  of  American  citizenship,  what  it  did,  with  the  sanc- 
tion of  this  court,  for  the  protection  of  davery  and  the  rights  of  the 
masters  of  fugitive  slaves.  If  fugitive  slave  laws,  proviiUng  modes 
and  prescribing  penalties  whereby  the  master  could  seize  and  re* 
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cover  his  fugitive  slave,  were  legitimate  exertions  of  an  implied  power 
to  protect  and  enforce  a  right  recognized  by  the  oonstitation,  why 
shall  the  hands  of  congress  be  tied,  so  that — ^under  an  express  power, 
by  appropriate  legislation,  to  enforce  a  oonstitntional  provision, 
granting  citizenship — ^it  may  not,  by  means  of  direct  legislation,  bring 
the  whole  power  of  this  nation  to  bear  npon  states  and  their  ofiScers, 
and  upon  such  individuals  and  corporations  exercising  public  func- 
tions, as  assume  to  abridge,  impair,  or  deny  rights  confessedly  se- 
cured by  the  supreme  law  of  the  land  ? 

It  does  not  seem  to  me  that  the  fact  that,  by  the  second  clause  of 
the  first  section  of  the  fourteenth  amendment,  the  states  are  expressly 
prohibited  from  making  or  enforcing  laws  abridging  the  privileges 
and  immunities  of  citizens  of  the  United  States,  furnishes  any  suffi- 
cient reason  for  holding  or  maintaining  that  the  amendment  was  in- 
^  tended  to  deny  congress  the  power,  by  general,  primary,  and  direct 
« legislation,  of*protecting  citizens  of  the  United  States,  being  also  cit- 
izens of  their  respective  states,  against  discrimination,  in  respect  to 
their  rights  as  citizens,  founded  on  race,  color,  or  previous  condition 
of  servitude.  Such  an  interpretation  of  the  amendment  is  plainly 
repugnant  to  its  fifth  section,  conferring  upon  congress  power,  by  ap- 
propriate legislation,  to  enforce,  not  merely  the  provisions  containing 
prohibitions  upon  the  states,  but  all  of  the  provisions  of  the  amend- 
ment, including  the  provisions,  express  and  implied,  of  the  grant  of 
citizenship  in  the  first  clause  of  the  first  section  of  the  article.  This 
alone  is  sufficient  for  holding  that  congress  is  not  restricted  to  the  en- 
actment of  laws  adapted  to  counteract  and  redress  the  operation  of 
state  legislation,  or  the  action  of  state  officers  of  the  character  pro- 
hibited by  the  amendment.  It  was  perfectly  well  known  that  the 
great  danger  to  the  equal  enjoyment  by  citizens  of  their  rights,  as 
citizens,  was  to  be  apprehended,  not  altogether  from  unfriendly  state 
legislation,  but  from  the  hostile  action  of  corporations  and  individ- 
ufds  in  the  states.  And  it  is  to  be  presumed  that  it  was  intended, 
by  that  section,  to  clothe  congress  with  power  and  authority  to  meet 
that  danger.  If  the  rights  intended  to  be  secured  by  the  act  of  1875 
are  such  as  belong  to  the  citizen,  in  common  or  equally  with  other 
citizens  in  the  same  state,  then  it  is  not  to  be  denied  that  such  legis- 
lation is  appropriate  to  the  end  which  congress  is  authorized  to  ac- 
complish, viz.,  to  protect  the  citizen,  in  respect  of  such  rights,  against 
discrimination  on  account  of  his  race.  As  to  the  prohibition  in  the 
fourteenth  amendment  upon  the  making  or  enforcing  of  state  laws 
abridging  the  privileges  of  citizens  of  the  United  States,  it  was  im- 
possible for  any  state  to  have  enforced  laws  of  that  character.  The 
judiciary  could  have  annulled  all  such  legislation  under  the  provision 
that  the  constitution  shall  be  the  supreme  law  of  the  land,  anything 
« in  the  constitution  or  laws  of  any  state  to  the  contrary  notwithstand- 
ing. The  states  were*  already  under  an  implied  prohibition  not  to 
abridge  any  privilege  or  immunity  belonging  to  citizens  of  the  United 
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States  as  such.  Consequently,  the  prohibition  upon  state  laws  hos- 
tile to  the  rights  belonging  to  citizens  of  the  United  States,  was  in- 
tended only  as  an  express  limitation  on  the  powers  of  the  states,  and 
was  not  intended  to  diminish,  in  the  slightest  degree,  the  authority 
which  the  nation  has  always  exercised,  of  protecting,  by  means  of  its 
own  direct  legislation,  rights  created  or  secured  by  the  constitution. 
The  purpose  not  to  diminish  the  national  authority  is  distinctly  neg- 
atived by  the  express  grant  of  power,  by  legislation,  to  enforce  every 
provision  of  the  amendment,  including  that  which,  by  the  grant  of 
citizenship  in  the  state,  secures  exemption  from  race  discrimination 
in  respect  of  the  civil  rights  of  citizens. 

It  is  said  that  any  interpetation  of  the  fourteenth  amendment  dif- 
ferent from  that  adopted  by  the  court,  would  authorize  congress  to 
enact  a  municipal  code  for  all  the  states,  covering  every  matter  af- 
fecting the  life,  liberty,  and  property  of  the  citizens  of  the  several 
states.  Not  so.  Prior  to  the  adoption  of  that  amendment  the  con- 
stitutions of  the  several  states,  without,  perhaps,  an  exception,  se- 
cured all  persons  against  deprivation  of  life,  liberty,  or  property, 
otherwise  than  by  due  process  of  law,  and,  in  some  form,  recognized 
the  right  of  all  persons  to  the  equal  protection  of  the  laws.  These 
rights,  therefore,  existed  before  that  amendment  was  proposed  or 
adopted.  If,  by  reason  of  that  fact,  it  be  assumed  that  protection 
in  these  rights  of  persons  still  rests,  primarily,  with  the  states,  and 
that  congress  may  not  interfere  except  to  enforce,  by  means  of  correct- 
ive legislation,  the  prohibitions  upon  state  laws  or  state  proceedings 
inconsistent  with  those  rights,  it  does  not  at  all  follow  that  privileges 
which  have  been  granted  by  the  nation  may  not  be  protected  by  pri- 
mary legislation  upon  the  part  of  congress.  The  rights  and  immu- 
nities of  persons  recognized  in  the  prohibitive  clauses  of  the  amend-^ 
ments  were  always^ under  the  protection,  primarily,  of  the  states,!? 
while  rights  created  by  or  derived  from  the  United  States  have  al- 
ways been,  and,  in  the  nature  of  things,  should  always  be,  prima- 
rily, under  the  protection  of  the  general  government.  Exemption 
from  race  discrimination  in  respect  of  the  civil  rights  which  are 
fundamental  in  citizenship  in  a  republican  government,  is,  as  we 
have  seen,  a  new  constitutional  right,  created  by  the  nation,  with  ex- 
press power  in  congress,  by  legislation,  to  enforce  the  constitutional 
provision  from  which  it  is  derived.  If,  in  some  sense,  such  race  dis- 
crimination is  a  denial  of  the  equal  protection  of  the  laws,  within 
the  letter  of  the  last  clause  of  the  first  section,  it  cannot  be  possible 
that  a  mere  prohibition  upon  state  denial  of  such  equal  protection 
to  persons  within  its  jurisdiction,  or  a  prohibition  upon  state  laws 
abridging  the  privileges  and  immunities  of  citizens  of  the  United 
States,  takes  from  the  nation  the  power  which  it  has  uniformly  ex- 
ercised of  protecting,  by  primary  direct  legislation,  those  privileges 
and  immunities  which  existed  under  the  constitution  before  the 
adoption  of  the  fourteenth  amendment,  or  which  have  been  created 


Digitized  by 


Google 


64  BUFBEMB  OOUBT  BBPOBTSB. 

b;  that  amendment  in  behalf  of  those  thereby  made  citizens  of  tLeir 

^  respective  states. 

f  •  It  was  said  of  Dred  Scott  y.  Sandford  that  this  coart  in  that  case 
overruled  the  action  of  two  generations,  virtually  inserted  a  new 
clause  in  the  constitution,  changed  its  character,  and  made  a  new 
departure  in  the  workings  of  the  federal  government.  I  may  be 
permitted  to  say  that  if  the  recent  amendments  are  so  construed 
that  congress  may  not,  in  its  own  discretion,  and  independently 
of  the  action  or  non-action  of  the  states,  provide,  by  legislation 
of  a  primary  and  direct  character,  for  the  security  of  rights  created 
by  the  national  constitution;  if  it  be  adjudged  that  the  obliga- 
tion to  protect  the  fundamental  privileges  and  immunities  granted 
by  the  fourteenth  amendment  to  citizens  residing  in  the  several 
states,  rests,  primarily,  not  on  the  nation,  but  on  the  states;  if  it  be 
further  adjudged  that  individuals  and  corporations  exercising  public 
functions  may,  without  liability  to  direct  primary  legislation  on  the 
part  of  congress,  make  the  race  of  citizens  the  ground  for  denying 
them  that  equality  of  civil  rights  which  the  constitution  ordains  as  a 
principle  of  republican  citizenship, — then,  not  only  the  foundations 
upon  which  the  national  supremacy  has  always  securely  rested  will  be 
materially  disturbed,  but  we  shall  enter  upon  an  era  of  constitutional 
law  when  the  rights  of  freedom  and  American  citizenship  cannot  re- 
ceive from  the  nation  that  efficient  protection  which  heretofore  was 
accorded  to  slavery  and  the  rights  of  the  master. 

But  if  it  were  conceded  that  the  power  of  congress  could  not  be 
brought  into  activity  until  the  rights  specified  in  the  act  of  187^  had 
been  abridged  or  denied  by  some  state  law  or  state  action,  I  maintain 
that  the  decision  of  the  court  is  erroneous.  There  has  been  adverse 
state  action  within  the  fourteenth  amendment  as  heretofore  inter- 
preted by  this  court.  I  allude  to  Ex  parte  Virginia,  supra.  It 
appears,  in  that  case,  that  one  Cole,  judge  of  a  county  court,  was 
charged  with  the  duty,  by  the  laws  of  Virginia,  of  selecting  grand  and 
petit  jurors.  The  law  of  the  state  did  not  authorize  or  permit  him, 
in  making  such  selections,  to  discriminate  against  colored  citizens 

S  because  of  their  race.     But  he  was  indicted  in  the  federal  court,  un- 

*  der  the  act  of  1875,  for  making  such  discriminations.  *  The  attorney 
general  of  Virginia  contended  before  us  that  the  state  had  done  its 
duty,  and  had  not  authorized  or  directed  that  county  judge  to  do  what 
he  was  charged  with  having  done,  and  consequently  that  the  state 
had  not  denied  to  the  colored  race  the  equal  protection  of  the  laws, 
and  the  act  of  Cole  must  therefore  be  deemed  his  individual  act,  in 
contravention  of  the  will  of  the  state.  Plausible  as  this  argument 
was,  it  failed  to  convince  this  court,  and  after  saying  that  the  four- 
teenth amendment  had  reference  to  the  political  body  denominated 
a  state,  ''by  whatever  instruments  or  in  whatever  modes  that  action 
may  be  taken,"  and  that  a  state  acts  by  its  legislative,  executive,  and 
judicial  authorities,  and  can  act  in  no  other  way,  we  proceeded : 
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'*The  constitutional  proyision,  therefore,  must  mean  that  no  agency  of  the 
state,  or  of  the  officers  or  agents  by  whom  its  powers  are  exerted,  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws.  Who- 
ever, by  virtue  of  public  position  under  a  state  government,  deprives  another 
of  property,  life,  or  liberty  without  due  process  of  law,  or  denies  or  takes  away 
the  equal  protection  of  the  laws,  violates  the  constitutional  inhibition ;  and,  as 
he  acts  under  the  name  and  for  the  state,  and  is  clothed  with  the  state's  power, 
his  act  is  that  of  the  state.  This  must  be  so,  or  the  constitutional  prohibition 
has  no  meaning.  Then  the  state  has  clothed  one  of  its  agents  with  power  to 
annul  or  evade  it.  But  the  constitutional  amendment  was  ordained  for  a 
purpose.  It  was  to  secure  equal  rights  to  all  persons,  and,  to  insure  to  all 
persons  the  enjoyment  of  such  rights,  power  was  given  to  congress  to  enforce 
its  provisions  by  appropriate  legislation.  Such  legislation  must  act  upon  per- 
sons, not  upon  the  abstract  thing  denominated  a  state,  but  upon  the  persons 
who  are  the  agents  of  the  state,  in  the  denial  of  the  rights  which  were  in- 
tended to  be  secured."    100  U.  S.  346, 347. 

In  every  material  sense  applicable  to  the  practical  enforcement  of 
the  fourteenth  amendment,  railroad  corporations,  keepers  of  inns,  and 
managers  of  places  of  public  amusement  are  agents  of  the  state,  be-^ 
cause  ^amenable,  in  respect  of  their  public  duties  and  functions,  to* 
public  regulation.  It  seems  to  me  that,  within  the  principle  settled 
in  Ex  parte  Virginia,  a  denial  by  these  instrumentalities  of  the  state 
to  the  citizen,  because  of  his  race,  of  that  equality  of  civil  rights  se- 
cured to  him  by  law,  is  a  denial  by  the  state  within  the  meaning  of 
the  fourteenth  amendment.  If  it  be  not,  then  that  race  is  left,  in 
respect  of  the  civil  rights  under  discussion,  practically  at  the  mercy 
of  corporations  and  individuals  wielding  power  under  public  authority. 

But  the  court  says  that  congress  did  not,  in  the  act  of  1866,  as- 
sume, under  the  authority  given  by  the  thirteenth  amendment,  to  ad- 
just what  may  be  called  the  social  rights  of  men  and  races  in  the 
community.  I  agree  that  government  has  nothing  to  do  with  social, 
as  distinguished  from  technically  legal,  rights  of  individuals.  No  gov- 
ernment ever  has  brought,  or  ever  can  bring,  its  people  into  social  in- 
tercourse against  their  wishes.  Whether  one  person  will  permit  or 
maintain  social  relations  with  another  is  a  matter  with  which  govern- 
ment has  no  concern.  I  agree  that  if  one  citizen  chooses  not  to  hold 
social  interoourse  with  another,  he  is  not  and  cannot  be  made  amen- 
able to  the  law  for  his  oonduot  in  that  regard;  for  no  legal  right  of 
a  citizen  is  violated  by  the  refusal  of  others  to  maintain  merely  social 
relations  with  him,  even  upon  grounds  of  race.  What  I  affirm  is  that 
no  state,  nor  the  officers  of  any  state,  nor  any  corporation  or  individ- 
ual wielding  power  under  state  authority  for  the  public  benefit  or  the 
public  convenience,  can,  consistently  either  with  the  freedom  estab- 
Ushed  by  the  fundamental  law,  or  with  that  equality  of  civil  rights 
which  now  belongs  to  every  citizen,  discriminate  against  freemen  or 
citizens,  in  their  civil  rights,  because  of  their  race,  or  because  they 
once  labored  onder  disabilities  imposed  upon  them  as  a  race.  The 
rights  which  congress,  by  the  act  of  1875,  endeavored  to  secure  and 
protect  are  legal,  not  social,  rights.    The  right,  for  instance,  of  a 
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colored  citizen  to  use  the  accommodations  of  a  public  highway  upon 
the  same  terms  as  are  permitted  to  white  citizens  is  no  more  a  social 
right  than  his  right,  under  the  law,  to  use  the  public  streets  of  a  city, 
g  or  a  town,  or  a  turnpike  road,  or  a  public  market,  or  a  post-office,  or 
""  his  right  to  sit-in  a  public  building  with  others,  of  whatever  race,, 
for  the  purpose  of  hearing  the  political  questions  of  the  day  discussed^ 
Scarcely  a  day  passes  without  our  seeing  in  this  court-room  citizens 
of  the  white  and  black  races  sitting  side  by  side  watching  the  prog- 
ress of  our  business.  It  would  never  occur  to  any  one  that  the  pres* 
ence  of  a  colored  citizen  in  a  court-house  or  court-room  was  an  in- 
vasion of  the  social  rights  of  white  persons  who  may  frequent  such 
places.  And  yet  such  a  suggestion  would  be  quite  as  sound  in  law 
— ^1  say  it  with  all  respect — as  is  the  suggestion  that  the  claim  of  a 
colored  citizen  to  use,  upon  the  same  terms  as  is  permitted  to  white 
citizens,  the  accommodations  of  public  highways,  or  public  inns,  or 
places  of  public  amusement,  established  under  the  license  of  the  law, 
is  an  invasion  of  the  social  rights  of  the  white  race. 

The  court,  in  its  opinion,  reserves  the  question  whether  congress, 
in  the  exercise  of  its  power  to  regulate  commerce  among  the  several 
states,  might  or  might  not  pass  a  law  regulating  rights  in  public  con- 
veyances passing  from  one  state  to  another.  I  beg  to  suggest  that 
that  precise  question  was  substantially  presented  here  in  the  only  one 
of  these  oases  relating  to  railroads, — Robinson  v.  Memphis  d  C.  R.  Co. 
In  that  case  it  appears  that  Mrs.  Robinson,  a  citizen  of  Mississippi, 
purchased  a  railroad  ticket  entitling  her  to  be  carried  from  Grand 
Junction,  Tennessee,  to  Lynchburg,  Virginia.  Might  not  the  act  of 
1876  be  maintained  in  that  case,  as  applicable  at  least  to  commerce 
between  the  states,  notwithstanding  it  does  not,  upon  its  face,  profess 
to  have  been  passed  in  pursuance  of  the  power  given  to  congress  to 
regulate  commerce?  Has  it  ever  been  held  that  the  judiciary  should 
overturn  a  statute  because  the  legislative  department  did  not  accu- 
rately recite  therein  the  particular  provision  of  the  constitution  au- 
thorizing its  enactment?  We  have  often  enforced  municipal  bonds 
in  aid  of  railroad  subscriptions  where  they  failed  to  recite  the  statute 
authorizing  their  issue,  but  recited  one  which  did  not  sustain  their 
validity.  The  inquiry  in  such  cases  has  been,  was  there  in  any  stat- 
ute authority  for  the  execution  of  the  bonds?  Upon  this  branch  of 
gthe  case  it  may  be  remarked  that  the  state  of  Louisiana,  in  1869, 
*  passed  a  statute*giving  to  passengers,  without  regard  to  race  or  color, 
equality  of  right  in  the  accommodations  of  railroad  and  street  cars, 
steam-boats,  or  other  water-crafts,  stage-coaches,  omnibuses,  or  other 
vehicles.  But  in  HaU  v.  De  Cuir,  96  U.  S.  487,  that  act  was  pro- 
nounced unconstitutional  so  far  as  it  related  to  commerce  between  the 
states,  this  court  saying  that  '*if  the  public  good  requires  such  legisla- 
tion it  must  come  from  congress  and  not  from  the  states."  I  suggest 
that  it  may  become  a  pertinent  inquiry  whether  congress  may,  in  the 
exertion  of  its  power  to  regulate  commerce  among  the  states,  enforce 
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among  passengers  on  public  conveyances  equality  of  right  without 
regard  to  race,  color,  or  previous  condition  of  servitude,  if  it  be  true— 
which  I  do  not  admit — ^that  such  legislation  would  be  an  interference 
by  government  with  the  social  rights  of  the  people. 

My  brethren  say  that  when  a  man  has  emerged  from  slavery,  and 
by  the  aid  of  beneficient  legislation  has  shaken  off  the  inseparable 
•concomitants  of  that  state,  there  must  be  some  stage  in  the  progress 
of  his  elevation  when  he  takes  the  rank  of  a  mere  citizen,  and  ceases 
to  be  the  special  favorite  of  the  laws,  and  when  his  rights  as  a  citi- 
zen, or  a  man,  are  to  be  protected  in  the  ordinary  modes  by  which 
other  men's  rights  are  protected.  Tt  is,  I  submit,  scarcely  just  to 
say  that  the  colored  race  has  been  the  special  favorite  of  the  laws. 
What  the  nation,  through  congress,  has  sought  to  accomplish  in  ref- 
erence to  that  race  is,  what  had  already  been  done  in  every  state  in 
the  Union  for  the  white  race,  to  secure  and  protect  rights  belonging 
i;o  them  as  freemen  and  citizens;  nothing  more.  The  one  underlying 
purpose  of  congressional  legislation  has  been  to  enable  the  black  race 
to  take  the  rank  of  mere  citizens.  The  difficulty  has  been  to  compel 
a  recognition  of  their  legal  right  to  take  that  rank,  and  to  secure  the 
•enjoyment  of  privileges  belonging,  under  the  law,  to  them  as  a  com- 
ponent part  of  the  people  for  whose  welfare  and  happiness  govern-^ 
ment  is  ordained.  *At  every  step  in  this  direction  the  nation  has* 
been  confronted  with  class  tyrany,  which  a  contemporary  English  his- 
liorian  says  is,  of  all  tyrannies,  the  most  intolerable,  ''for  it  is  ubiq- 
uitous in  its  operation,  and  weighs,  perhaps,  most  heavily  on  those 
whose  obscurity  or  distance  would  withdraw  them  from  the  notice  of 
a  single  despot."  To-day  it  is  the  colored  race  which  is  denied,  by 
corporations  and  individuals  wielding  public  authority,  rights  funda- 
mental in  their  freedom  and  citizenship.  At  some  future  time  it  may 
be  some  other  race  that  will  fall  under  the  ban.  If  the  constitutional 
amendments  be  enforced,  according  to  the  intent  with  which,  as  I 
conceive,  they  were  adopted,  there  cannot  be,  in  this  republic,  any 
<slass  of  human  beings  in  practical  subjection  to  another  class,  with 
power  in  the  latter  to  dole  out  to  the  former  just  such  privileges  as 
they  may  choose  to  grant.  The  supreme  law  of  the  land  has  decreed 
ihat  no  authority  shall  be  exercised  in  this  country  upon  the  basis  of 
•discrimination,  in  respect  of  civil  rights,  against  freemen  and  citi- 
zens because  of  their  race,  color,  or  previous  condition  of  servitude. 
To  that  decree — ^for  the  due  enforcement  of  which,  by  appropriate 
legislation,  congress  has  been  invested  with  express  power — every  one 
must  bow,  whatever  may  have  been,  or  whatever  now  are,  his  indi- 
vidual views  as  to  the  wisdom  or  policy,  either  of  the  recent  changes 
in  the  fundamental  law,  or  of  the  legislation  which  has  been  enacted 
to  give  them  effect. 

For  the  reasons  stated  I  feel  constrained  to  withhold  my  assent  to 
the  opinion  of  the  court. 


Digitized  by 


Google 


•8  BUPBKMB  OOUBT  BBPOBTSB. 

PoBTHB,  Assignee,  v.  Lazbab. 

(October  29, 1883.) 

DowBBr— Bale  bt  Assighbb  nr  Baitkbuftot  of  Huebaitd'b  Ebtatb— Law 

OF  PsNNSTIiYAKIA. 

In  Pennsylvania,  as  in  other  states,  dower  is  not  barred  by  an  assignment  of  the 
husband's  estate  under  the  bankrupt  act  of  the  United  States,  and  a  sale  by  the 
assignee  in  bankruptcy  under  order  of  the  court. 

In  Error  to  the  Supreme  Court  of  the  State  of  Pennsylvania. 

D.  T.  Watson,  for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 
*  Grat,  J.     This  is  an  action  by  the  assignee  in  bankruptcy  of  S. 
B.  W.  Gill  to  recover  the  purchase  money  of  land  of  the  bankrupt 
sold  by  the  plaintiff  to  the  defendant. 

In  the  case  stated  by  the  parties  the  following  facts  were  agreed : 
On  the  twenty-eighth  of  November,  1877,  Gill,  upon  petition  of  his 
creditors,  was  adjudged  a  bankrupt  by  the  district  court  of  the  United 
States  for  the  western  district  of  Pennsylvania,  and  the  plaintiff  was 
afterwards  appointed  assignee  of  his  estate,  which  included  two  lots 
of  land  in  Pittsburgh.  On  the  twenty-seventh  of  May,  1878,  the  as- 
signee, pursuant  to  an  order  of  the  district  court,  and  for  the  pur- 
pose of  raising  money  to  pay  the  bankrupt's  debts,  sold  these  lots  by 
public  auction  to  the  defendant  for  the  sum  of  $465,  subject  to  the 
Uen  of  a  certain  mortgage  for  $2,550;  but  the  order  of  the  court  di- 
rected, and  the  advertisement  thereof  stated,  that  all  other  liens 
and  incumbrances  should  be  discharged  by  the  sale.  At  the  time  of 
the  commencement  of  the  proceedings  in  bankruptcy  the  bankrupt 
had  a  wife,  who  is  still  living,  and  who  claims  a  right  of  dower  in 
the  land.  The  sale  having  been  confirmed  absolutely  by  the  district 
court,  the  assignee  thereupon  executed  and  tendered  a  deed  of  the 
land  to  the  defendant,  and  demanded  payment  of  the  purchase  money, 
which  was  refused,  by  reason  of  the  incumbrance  of  the  right  of 
dower.  It  was  agreed  that  if  the  court  should  be  of  opinion  that  the 
right  of  dower  of  the  bankrupt's  wife  was  divested  by  the  bankruptcy 
proceedings  and  sale,  judgment  should  be  entered  for  the  plaintiff  for 
the  sum  of  $465,  with  interest  and  costs;  otherwise,  judgment  for  the 
9  defendant.  Upon  the  case  stated  the  supreme  court  of  Pennsylvania 
•  gave  judgment  for  the  defendant,  and  the  plaintiff  sued  out  this  writ 
of  error. 

The  single  question  is  whether  a  wife's  right  of  dower  is  barred  by 
an  assignment  in  bankruptcy  and  a  sale  by  the  assignee  in  bank- 
ruptcy under  order  of  the  court.  By  the  law  of  England,  which  is 
our  law  in  this  respect,  except  so  far  as  it  has  been  changed  by  stat- 
ute, the  wife's  right  of  dower  is  no  part  of  the  estate  of  the  husband, 
and  is  not  affected  by  proceedings  in  bankruptcy  against  him.    Squire 
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7.  Compton,  T^.  Abr.  "Dower,  G."  pi.  60;  Smith  y.  Smith,  5  Ves,  189. 
If  it  is  barred  in  tbis  case,  it  mast  be  eitber  by  force  of  tbe  provis- 
ions of  tbe  recent  bankmpt  act,  or  by  reason  of  tbe  nature  of  the 
rigbt  of  dower  under  tbe  local  law  of  Pennsylvania.  But,  under 
tbe  provisions  of  the  bankrupt  act,  all  that  passes  to  tbe  assignee 
by  the  assignment  in  bankruptcy,  or  that  can  be  sold  by  direction 
of  the  court,  is  property  or  rights  of  the  bankrupt,  or  property  con- 
veyed by  the  bankrupt  in  fraud  of  creditors,  unless,  indeed,  a  person 
holding  a  mortgage  or  pledge  of,  or  lien  upon,  property  of  the  bank- 
rupt elects  to  release  the  same.  Bev.  St.  §§  6044-5046,  5061-5066, 
5075;  St.  June  22,  1874,  c.  390,  §  4;  Donaldson  v.  FarweU,  98  U.  S. 
681. 

The  law  of  Pennsylvania  as  to  the  liability  of  tbe  rigbt  of  dower 
to  be  taken  for  tbe  debts  of  the  husband  is  certainly,  in  some  re- 
spects, peculiar. 

An  act  passed  in  1705,  ""for  taking  lands  in  execution  for  payment 
of  debts,"  provided  that  all  lands  of  a  debtor,  having  no  sufficient 
personal  estate,  should  be  liable  to  be  seized  and  sold  upon  judgment 
and  execution  obtained  against  him;  and  that,  in  case  of  default  in 
payment  of  any  debt  secured  by  mortgage  of  real  estate,  tbe  mort- 
gagee might,  by  writ  of  scire  Jacias,  obtain  execution  to  be  levied  by 
sale  of  the  mortgaged  premises.  1  Dall.  Laws  Pa.  67-71.  Another 
act  passed  in  the  same  year,  "for  tbe  better  settling  of  intestates' 
estates,"  while  recognizing  a  right  of  dower  in  the  widow,  ** which 
dower  she  shall  hold  as  tenants  in  dower  do  in  England,"  authorized 
the  administrator,  in  case  of  insufficiency  of  the  personal  estate,  tO|, 
•sell  and  convey  the  lands  of  the  deceased,  including  tbe  rights  of  the? 
widow  therein,  for  the  payment  of  bis  debts.    Id.  Appendix,  48-46. 

It  was  established  by  judicial  decisions  in  Pennsylvania,  upon  tbe 
construction  and  effect  of  these  statutes,  before  tbe  beginning  of  the 
publication  of  reports,  that  the  wife's  right  of  dower  could  be  taken 
and  sold  on  execution  upon  a  judgment  recovered  against  tbe  husband, 
or  upon  scire  facias  on  a  mortgage  executed  for  valuable  consideration 
by  him  alone,  or  under  a  devise  by  him  for  the  payment  of  bis  debts. 
HoweU  V.  Laycock,  cited  in  2  Dall.  128,  and  4  DaU.  801,  note;  Oraf 
V.  Smith's  Adm'rs,  1  Dall.  481,  484;  ScoU  v.  Crosdale,  2  Dall.  127; 
S.  G.  1  Yeates,  75;  Mitchell  v.  Mitcheli,  8  Pa.  St.  126;  Blair  County 
Directors  v.  Royer,  43  Pa.  St.  146. 

Tbe  grounds  of  those  decisions  have  been  explained  by  two  of  the 
most  eminent  judges  of  Pennsylvania. 

In  Kirk  v.  Dean,  2  Binn.  841,  847,  Chief  Justice  TiaHMAN  said : 

^  It  may  be  proper  to  take  notice  of  deeds  of  mortgage  of  the  husband's 
property.  It  is  understood  that  by  such  deeds  the  wife  may  be  barred  of 
dower,  though  she  was  no  party  to  the  conveyance.  But  this  depends  on 
another  principle,  in  which  the  law  of  Pennsylvania  differs  from  the  common 
law.  The  right  of  creditors  prevails  against  the  right  of  dower.  A  purchaser 
under  an  execution  against  the  husband  takes  the  land  discharged  of  dower; 
and  the  only  mode  of  proceeding  on  a  mortgage,  with  us,  is  to  sell  the  land 
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bj  an  execQtion.    We  have  no  court  in  which  the  equity  of  redemption  can- 
be  foreclosed." 

In  Helfrich  v.  Obermyer,  15  Pa.  St.  118,  115,  Chief  Justice  Gibson 
said: 

"  Land  is  a  chattel  for  payment  of  debts  only  when  the  law  has  made  it  a- 
fund  for  that  purpose.  It  then  has  undergone  a  species  of  conversion,  so  fai 
as  may  be  necessary  to  the  purpose  of  satisfaction,  which  extinguishes  every 
derivative  interest  in  it  which  cannot  consist  with  the  qualities  it  has  been 

JJ  made  to  assume.    Thus,  a  judgment,  or  a  mortgage,  binds  it  and  converts  it; 

*  and  it  is  seized  as  personal  property  on  tk  fieri  facias,  which*commands  the 
sheriff  to  levy  the  debt  off  the  defendant's  goods  and  chattels.  We  readily 
comprehend  how  a  sale  on  a  judgment,  a  mortgage,  or  an  order  of  the  orphans* 
court,  passes  the  land  freed  from  dower;  but  the  reason  is  not  so  obvious  why 
a  sale  under  a  testamentary  power,  created  in  good  faith,  for  the  benefit  of 
creditors,  should  do  so.  It  is  because  the  law  makes  a  decedent's  land  a 
fund  for  payment  of  his  debts  by  giving  the  creditors  a  lien  on  it,  which 
might  be  enforced  by  judicial  process,  and  would  extinguish  the  widow's 
dower  in  it.  It  would  come  to  the  same  thing  in  the  end,  and  she  is  conse- 
quently not  injured  by  a  process  substituted  by  the  husband  to  produce  ex- 
actly the  same  result." 

It  thus  appears  that  the  right  of  dower  in  Pennsylvania  does  not 
differ  in  nature  or  extent  from  the  right  of  dower  at  common  law,  ex- 
cept so  far  as  the  local  law  has  made  it  a  chattel  for  the  payment  of 
debts  of  the  husband,  either  by  converting  it  into  personalty,  in  his^ 
life-time,  by  virtue  of  the  effect  attributed  by  that  law  to  a  judgment 
recovered  against  him  or  a  mortgage  executed  by  him,  either  of  which 
could  only  be  enforced  in  that  state  by  a  levy  of  execution  in  common 
form;  or  by  giving  his  creditors,  after  his  death,  a  lien  upon  the 
whole  title  in  the  land. 

The  state  court  has  accordingly  constantly  held  that,  with  these 
exceptions,  the  right  of  dower  is  as  much  favored  in  Pennsylvania  as 
elsewhere;  that  the  old  decisions  are  not  to  be  extended,  and  that 
neither  an  absolute  conveyance  by  the  husband,  nor  an  assignment 
by  him  for  the  benefit  of  creditors,  whether  executed  voluntarily  or 
under  a  requirement  of  the  insolvent  law  of  the  state,  impairs  th& 
wife's  right  of  dower.  Kennedy  v.  Nedrow,  1  Dall.  415,  417;  Oraff  v. 
Smith  and  Kirk  v.  Dean^  above  cited;  Killinger  v.  Reidenhauer^  6  Serg. 
&  E.  681;  Riddlesberger  v.  Mentzer,  7  Watts,  141;  Keller  v.  Michael,  2 
Yeates,  300;  Eberle  Y.Fisher,  13  Pa.  St.  626;  Helfrich  v.  Obermyer, 
above  cited;  Worcester  v.  Clark,  2  Grant,  84. 

In  Worcester  v.  Clark,  just  cited,  it  was  held  that  the  sale  of  a  bank- 
^rupt's  real  estate  by  his  assignee  under  the  bankrupt  act  of  August 
V 19,  1841,  c.  9,  did  not  divest  the  widow's  right*of  dower.  It  is  true 
that  the  decision  was  put  upon  the  ground  that  the  right  of  dower  was 
saved  by  the  proviso,  inserted  in  the  second  section  of  that  act,  that 
"nothing  in  this  act  contained  shall  be  construed  to  annul,  destroy, 
or  impair  any  lawful  rights  of  married  women  which  may  be  vested 
by  the  laws  of  the  states  respectively,  and  which  are  not  inconsist- 
ent with  the  provisions  of  the  second  and  fifth  sections  of  this  act;"* 
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and  that  the  judge  delivering  the  opinion  said  that,  were  it  not  for 
that  proviso,  he  should  have  no  difficulty  in  holding  that  a  sale  in 
pursuance  of  a  decree  in  bankruptcy  would,  like  a  sheriff's  sale  by 
virtue  of  either  a  judgment  or  a  mortgage,  bar  dower.  But  the  de- 
cision is  significant  as  evidence  that  by  the  law  of  Pennsylvania  a 
right  of  dower  is  "a  lawful  right,  valid  by  the  law  of  the  state,"  and 
as  treating  the  question  whether  it  was  divested  by  proceedings  in 
bankruptcy  as  depending  upon  a  true  construction  of  the  bankrupt 
act.  Upon  this  question  of  construction  we  are  not  bound  by  the 
opinion  of  the  state  court,  and  have  no  hesitation  in  disapproving  the 
dictum,  and  in  holding  that  the  proviso  relied  on  was  not  in  the  nat- 
ure of  an  exception  to  or  restriction  upon  the  operative  words  of  the 
act,  but  was  a  mere  declaration,  inserted  for  greater  caution,  of  the 
construction  which  the  act  must  have  received  without  any  such  pro- 
viso, and  that  the  omission  of  the  proviso  in  the  recent  bankrupt  act 
does  not  enlarge  the  effect  of  the  assignment  or  of  the  sale  in  bank- 
ruptcy, so  as  to  include  lawful  rights  which  belong  not  to  the  bank- 
rupt but  to  his  wife. 

The  result  is  that,  so  far  as  this  case  depends  upon  the  construc- 
tion of  the  bankrupt  act  of  the  United  States,  this  court  is  of  opinion 
that  there  is  nothing  in  that  act,  or  in  the  proceedings  under  it,  to 
bar  the  wife's  right  of  dower  in  lands  of  which  her  husband  was 
seized  during  the  coverture;  and  that,  so  far  as  it  depends  upon  the 
law  of  Pennsylvania,  the  decision  of  the  supreme  court  of  that  state 
in  this  case,  reported  in  87  Pa.  St.  513,  is  in  accord  with  all  the  pre- 
vious adjudications  of  that  court,  and  is  strong,  if  not  conclusive,  ev- 
dence  against  the  plaintiff  in  error. 

It  may  be  added  that  this  decision  is  in  conformity  with  one  madeo 
12  years  ago  by  Judge  Gadwaladbr  in  the  district*eourt  of  the  United* 
States  for  the  eastern  district  of  Pennsylvania.     In  re  Angier,  10 
Amer.  Law  Beg.  (N.  S.)  190;  B.  G.  4  N.  B.  B.  619. 

Judgment  affirmed. 


(109  U.  8.  76) 

Oliveb  and  others  v.  Bumford  Ghbhical  Wobes,  for  the  use,  etc. 

(October  29, 1883.) 

Patxhtb  fob  iKVEimoNB — License — Effect   of — Infringement — Action  at 
Law  bt  Ligenbee— Adminibtbatob  of— Act  of  Jult  4,  1836. 

The  reissued  letters  patent  No.  2,979,  panted  to  the  Rumford  Chemical  Works, 
June  9, 1868,  for  an  **  improyement  in  pulverulent  acid  for  use  in  the  prepara- 
tion of  soda  powders,  farinaceous  food,  and  for  other  purposes,''  claimed,  in 
claim  1,  *'  as  a  new  manufacture,  the  above  described  pulverulent  phosphoric 
acid ;"  and  in  claim  2,  the  manufacture  of  such  acid ;  and  in  claim  3,  the  mixing 
with  flour  of  such  acid  and  an  alkaline  carbonate,  so  as  to  make  the  compound 
aelf-raising,  on  the  application  of  moisture  or  heat,  or  both.    There  was  trans- 
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f erred  to  M.,  by  the  Rumford  Chemical  Works,  the  excIoslTe  right  to  make, 
Bell,  and  use,  in  a  specified  territoir,  for  fire  years,  self-raising  flour,  by  the  use 
of  the  acid ;  he  agreeing  to  make  the  flour,  and  to  use  his  skill  to  introduce  it, 
and  to  purchase  all  the  acid  from  the  grantor.  M.  died  in  less  than  three 
months  from  the  date  of  the  grant.  BM,  under  the  proyisions  of  sections 
11  and  14  of  the  act  of  July  4, 1836,  (5  St.  at  Large,  121, 123,)  that  the  right  ac- 
quired by  M.  was  only  that  of  a  licensee ;  that  the  instrument  of  license  did  not 
carrr  such  right  to  any  one  but  him  personally;  and  that  such  right  did  not,  on 
his  death,  pass  to  his  administrator,  so  as  to  authorize  a  suit  at  law,  founded 
on  the  license,  to  be  brought  in  the  name  of  the  grantor,  for  the  use  of  the  ad- 
ministrator, to  recover  damages  for  an  infringement  of  the  patent  committed 
after  the  death  of  M.,  by  the  manufacture  and  sale  of  self-raising  flour,  by  the 
use  of  such  acid,  in  said  territory. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 
B.  M.  Estes  and  H.  T.  EUete,  for  plaintiff  in  error. 
George  Oantt,  Isham  G.  Harris,  and  Thomas  B.  Turley,  for  defend- 
p  ants  in  error. 

•  Blatohford,  J.  *0n  the  ninth  of  June,  1868,  reissued  letters  pat' 
ent  No.  2,979  were  granted  to  the  Bumford  Chemical  Works,  a  cor- 
poration of  Bhode  Island,  for  an  "improvement  in  pulverulent  acid 
for  use  in  the  preparation  of  soda  powders,  farinaceous  food,  and  for 
other  purposes."  The  original  patent,  No.  14,722,  was  granted  to 
Eben  Norton  Horsford,  April  22, 1866,  for  14  years,  for  an  "improve- 
ment  in  preparing  phosphoric  acid  as  a  substitute  for  other  solid 
acids,"  and  was  reissued  to  the  Bumford  Chemical  Works,  as  No. 
2,597,  May  7, 1867,  for  an  "improvement  in  the  manufacture  of  phos- 
phoric acid  and  phosphates  for  the  use  in  the  preparation  of  food,  and 
for  other  purposes." 

The  specification  of  reissue  No.  2,979  sets  forth  the  mode  of  pre- 
paring the  acid,  which  is  a  dry  pulverulent  acid,  described  as  having 
the  capacity  of  being  intimately  mixed  with  dry  alkaline  carbonates, 
or  other  sensitive  chemical  compounds,  without  decomposing  them  or 
entering  into  combination  with  them,  except  upon  the  addition  of 
moisture  or  the  application  of  artificial  heat.    It  says : 

*  **  This  requires  that  the  phosphoric  acid,  or  acid  phosphates,  be'mixed  with 
some  neutral  agent,  as  flour  or  starch,  gypsum,  etc,  so  that  action  of  the  acid 
shall  be  prevented  while  diy,  and  shall,  when  moisture  or  heat  is  applied,  be 
prompt,  thorough,  and  equally  diffused.  *  *  *  It  may,  among  other  uses, 
be  mixed  with  dry  alkaline  carbonates,  carbonate  of  potassa,  or  carbonate  of 
soda,  and  remain  in  this  state  without  evolution  of  carbonic  acid  until  moist- 
ened or  heated,  thus  making  it  a  substitute  for  cream  tartar  and  tartaric  acid 
in  the  preparation  of  yeast  powder  or  baking  powder.  ♦  ♦  ♦  It  ♦  ♦  ♦ 
issuiteid  to  be  employed  as  the  acid  ingredient  in  the  preparation  of  self-raising 
farinaceous  food.  In  order  to  make  an  article  possessing  these  qualities,  and 
suited  to  this  office,  it  is  necessary  that  a  powder  should  be  made  which  can 
be  not  only  evenly  comminuted  and  diluted,  but  one  which  shall  have  so  little 
affinity  for  the  moisture  of  the  atmosphere  that  it  may  be  mixed  with  flour  and 
bicarbonate  of  soda  in  the  practical  preparation  of  sdf-raising  flour." 

The  claims  of  reissue  No.  2.979  are  four  in  number,  as  follows: 
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"  (1)  I  claim,  as  a  new  manufacture,  the  above-described  pulverulent  phos- 
phoric acid.  (2)  I  claim  the  manufacture  of  the  above-described  pulverulent 
phosphoric  acid,  so  that  it  may  be  applied  in  the  manner  and  for  the  pur- 
poses above  described.  (3)  I  claim  the  mixing,  in  the  preparation  of  farina- 
ceous food,  with  flour,  of  a  powder  or  powders,  such  as  described,  consisting 
of  ingredients  of  which  phosphoric  acid,  or  acid  phosphates,  and  alkaline  car* 
bonates,  are  the  active  agents  for  the  purpose  of  liberating  carbonic  acid,  as 
described,  when  subjected  to  moisture  or  heat,  or  both.  (4)  The  use  of  phos- 
phoric acid  or  acid  phosphates,  when  employed  with  alkaline  carbonates,  as  a 
substitute  for  ferment  or  leaven  in  the  preparation  of  farinaceous  food." 

On  the  first  of  February,  1869,  the  following  instrument  in  writing 
was  executed  and  delivered  by  the  Bumford  Chemical  Works  to  one 
Allen  F.  Morgan : 

*'  To  all  people  to  whom  these  presents  shall  come,  the  Bumford  Chemical 
Works,  a  corporation  transacting  business  in  East  Providence,  in  the  state  of 
Rhode  Island,  sends  greeting:  lOiow  ye  that  the  said  corporation,  in  consid- 
eration of  the  agreement,  of  even  date  herewith,  entered  into  between  it  and^ 
Allen  F.*!Morgan,  of  Memphis,  in  the  county  of  Shelby  and  state  of  Tennessee,* 
does  hereby  sell,  assign,  and  transfer  unto  the  said  Allen  F.  Morgan  the  right 
to  use,  within  the  territory  described  in  said  agreement^  Horsford's  patent  cream 
of  tartar  substitute,  for  the  purpose  of  manufacturing  within  said  territory  self- 
raising  cereal  flours,  with  the  right  to  use  and  sell  the  flours  so  manufactured ; 
to  have  and  hold  and  exercise  such  rights  within  the  limits  aforesaid,  for 
and  during  the  time,  and  under  and  subject  to  the  conditions  and  limitations, 
named  and  specified  in  the  agreement  aforesaid,  of  even  date  herewith,  to 
which  reference  is  hereby  made  as  a  part  hereof." 

On  the  same  day  Morgan  executed  and  delivered  to  the  Bumford 
Chemical  Works  the  following  instrument  in  writing : 

"To  all  men  to  whom  these  presents  shall  come:  Enow  ye  that  because 
the  Bumford  Chemical  Works,  a  Corporation  located  at  and  doing  business  in 
the  town  of  East  Prdvidence,  in  the  state  of  Rhode  Island,  has  licensed  and 
granted  unto  Allen  F.  Morgan,  of  the  city  of  Memphis,  county  of  Shelby,  and 
state  of  Tennessee,  the  exclusive  right  to  manufacture,  sell,  and  use,  during 
the  time  of  five  years  from  the  date  hereof,  the  article  known  as  self-raising 
flour,  from  cereals,  by  the  use  of  Horsford's  patent  pulverulent  phosphoric  aci^ 
in  the  following  described  territory,  to-wit:  Beginning  at  the  point  where 
the  northern  boundary  of  the  state  of  Tennessee  touches  the  Mississippi  river; 
thence  southerly  along  the  said  river  to  and  including  Yicksburgh ;  thence 
easterly  along  the  line  of  the  Mississippi  Southern  Railroad  to  Jackson ;  thence 
northerly  along  the  line  of  the  Mississippi  Central  Railroad  to  Granada;  thence 
north-easterly  to  the  junction  of  the  eastern  boundary  line  of  Alabama  with 
the  southern  boundaiy  line  of  Tennessee;  thence  along  the  eastern  boundary 
line  of  Middle  Tennessee  (so  called)  to  the  northern  boundary  line  of  Tennes- 
see, and  westerly  along  said  boundary  line  to  the  point  of  beginning, — by  an 
instrument  in  writing  bearing  even  date  herewith,  which  is  made  a  part  of 
this  agreement,  and  because  of  other  good  and  sufficient  reasons  moving  him 
thereto  that  he  has  agreed,  and  by  these  presents  does  covenant  and  agree,  to 
and  with  the  aforesaid  Bumford  Chemical  Works,  that  he  will  immediately 
commence  the  manufacture  of  self-raising  flour  in  accordance  with  the  writ-* 
ten  instructions  furnished  by^he  said  Bumford  Chemical  Works,  as  to  pro-* 
portions  and  quality  of  flour,  and  that  he  will  use  all  his  business  tact  and 
skill,  and  all  other  means  necessary,  to  introduce  and  sell  the  same,  and  to 
make  the  sale  thereof  as  large  as  in  any  way  possible  in  the  territory  aforesaid 
daring  the  continuance  of  the  license  aforesaid,  and  no  linger,  and  to  sell  the 
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said  self-raising  flour  nowhere  but  in  the  territory  specified,  except  upon  the 
written  consent  of  the  said  Bumford  Chemical  Works.  And  I  further  agree 
to  accept  in  the  aforesaid  license  such  rights  as  are  covered  by  the  patents 
granted  to  Eben  N.  Horsford,  and  by  him  assigned  to  the  said  Bumford  Chem- 
ical AVorks,  and  to  maintain  them  at  my  own  cost  and  expense  in  suits  at  law, 
whenever  it  shall  be  in  my  judgment  necessary  so  to  do,  and  to  avail  myself 
of  such  advice,  counsel,  and  assistance  as  the  said  Bumford  Chemical  Works 
may  elect  to  give  in  said  suits;  and  to  purchase  all  of  the  acid  used  in  mak- 
ing our  said  self-raising  flour  of  the  Bumford  Chemical  Works,  or  of  their 
agents,  as  directed;  and  that  in  case  of  my  failure  to  perform  the  covenants 
and  agreements  hereby  entered  into,  it  shall  be  lawful  for  the  said  Bumford 
Chemical  Works  to  annul  and  revoke  their  said  license  to  me,  and  to  termi- 
nate this  agi'eement.  The  use  of  said  phosphoric  acid  by  families  for  domestic 
purposes  shall  not  be  construed  as  a  violation  of  this  s^^reement/' 

On  the  twelfth  of  April,  1870,  the  patent  was  duly  extended  for 
seven  years  from  April  22,  1870.  On  the  twenty-first  of  May,  1870, 
the  extended  term  was  assigned  by  Horsf ord  to  the  Bumford  Chemical 
Works.  Morgan  died  on  the  nineteenth  of  April,  1869.  In  July, 
1869,  his  widow,  Eate  G.  Morgan,  was  appointed  administratrix  of 
his  estate.  She  afterwards  intermarried  with  J.  N.  Payne.  A  suit 
at  law  was  brought  in  1875  in  the  name  of  the  Bumford  Chemical 
Works,  for  the  use  of  J.  N.  Payne  and  his  wife,  Eate  G.  Payne,  in  the 
circuit  court  of  the  United  States  for  the  western  district  of  Tennessee, 
against  J.N.  Oliver  and  others,  partners  constituting  the  firm  of  Oliver, 
Finnie  &  Co.,  to  recover  damages  for  the  infringement  by  the  defend- 
ants for  the  period  from  April  1,  1870,  to  February  1,  1874,  of  the 

o  rights  of  the  said  Eate  G.  Payne  and  her  husband  under  said  patent, 

^  by  making  and  selling^self -raising  flour  by  the  use  of  Horsford's  pat- 
ent pulverulent  phosphoric  acid  in  the  territory  before  named.  The 
theory  of  the  suit  was  that  the  right  of  Morgan  became  vested  in  his 
administratrix  as  a  personal  asset,  and  continued  under  the  exten* 
sion,  and  that  the  suit  brought  would  lie  for  infringements  of  such 
right  committed  prior  to  the  expiration  of  the  five  years  from  Febru- 
ary 1,  1869.  The  suit  was  tried  by  a  jury  and  resulted  in  a  verdict 
for  the  plaintiffs  for  $3,588.97  damages,  and  a  judgment  in  their 
favor  for  that  amount,  with  costs.    To  review  that  judgment  this  writ 

Hof  error  is  brought. 

•  ^Various  questions  are  presented  by  the  record,  and  have  been  dis- 
cussed in  argument,  but  there  is  one  which  goes  to  the  foundation  of 
the  suit,  and  upon  which  our  views  are  such  as  to  make  it  unneces- 
sary to  consider  any  other.  The  court  oharged  the  jury  that  the  in- 
terest of  Morgan  in  the  patent  did  not  terminate  at  his  death,  but 
passed  to  his  administratrix.  The  defendants  excepted  to  this  charge. 
The  evidence  was  that  Morgan  died  on  the  nineteenth  of  April,  1869, 
and  the  defendants  asked  the  court  to  instruct  the  jury  that  the 
privilege  conferred  on  Morgan  by  the  instrument  of  February  1, 1869, 
from  the  Bumford  Chemical  Works  to  him,  terminated  at  his  death, 
and  did  not  pass  to  his  administratrix,  and  that  they  should  find  for 
the  defendants  if  they  believed  that  Morgan  died  on  the  nineteenth 
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of  April,  1869.     The  court  refused  to  give  such  instruction,  and  the 
defendants  excepted. 

It  is  apparent  that  what  was  granted  to  Morgan  was  only  the  ex- 
clusive right  to  use,  within  the  territory  specified,  the  patented  acid 
in  making  self-raising  flour,  and  to  use  and  sell  in  said  territory  the 
flour  80  made.  The  acid  used  in  making  the  self-raising  flonr  was 
all  of  it  to  be  purchased  from  the  Bumford  Chemical  Works  or  its 
agents.  No  right  was  granted  to  make  the  acid,  or  to  use  it  or  sell 
it  otherwise  than  as  an  ingredient  in  the  self-raising  flour.  The  ef- 
fect of  the  grant  made  by  the  two  instruments  of  February  1,  1869, 
is  subject  to  the  provisions  of  section  11  of  the  act  of  July  4,  1836, 
(5  St.  at  Large,  121,)  which  was  the  statute  in  force  at  the  time,  and 
provided  as  follows : 

''Every  patent  shall  be  assignable  at  law,  either  as  to  theVhole  interest  oif 
any  undivided  part  thereof,  by  any  instrument  in  writing;  which  assignment, 
and  also  every  grant  and  conveyance  of  the  exclusive  right  under  any  patent, 
to  make  and  use,  and  to  grant  to  others  to  make  and  use,  the  thing  patented 
within  and  throughout  any  specified  part  or  portion  of  the  United  States,  shall 
be  recorded  in  the  patent-office  within  three  months  from  the  execution 
thereof." 

By  section  14  of  the  same  act  it  was  provided  that  damages  for 
making,  using,  or  selling  the  thing  whereof  the  exclusive  right  is  se- 
cured by  a  patent,  "may  be  recovered  by  action  on  the  case,  in  any 
court  of  competent  jurisdiction,  to  be  brought  in  the  name  or  names 
of  the  person  or  persons  interested,  whether  as  patentees,  assignees, 
or  as  grantees  of  the  exclusive  right  within  and  throughout  a  speci- 
fied part  of  the  Uuited  States."  Morgan  was  not  an  assignee  of  the 
entire  right  secured  by  the  patent,  nor  of  any  undivided  part  of  such 
entire  right,  nor  of  the  exclusive  interest  in  such  entire  right  for  the 
territory  specified.  He  did  not  acquire  the  whole  of  the  exclusive 
right  or  legal  estate  vested  in  the  Bumford  Chemical  Works  by  the 
patent  for  the  said  territory,  leaving  no  interest  in  his  grantor  for 
that  territory,  as  to  anything  granted  by  the  patent.  It  is  well  set- 
tled that  a  transfer  of  a  right  such  as  Morgan  acquired  is  not  an  as- 
signment, nor  such  a  grant  of  exclusive  right  as  the  statute  speaks  of, 
but  is  a  mere  license.  Curtis,  Pat.  (3d  Ed.)  §  179;  Oayler  y.  Wilder, 
10  How.  477, 494.  This  being  so,  the  instrument  of  license  is  not  one 
which  will  carry  the  right  conferred  to  any  one  but  the  licensee  per- 
sonally, unless  there  are  express  words  to  show  an  intent  to  extend  the 
right  to  an  executor,  administrator,  or  assignee,  voluntary  or  involun- 
tary. In  Troy  Iron  d  Nail  Factory  v.  Corning,  14  How.  193,  216, 
this  court  said :  "A  mere  license  to  a  party,  without  having  <his  as- 
signs' or  equivalent  words  to  them,  showing  that  it  was  meant  to  be 
assignable,  is  only  the  grant  of  a  personal  power  to  the  licensee,  and 
is  not  transferable  by  him  to  another."  *  In  the  present  case  there  are 
no  words  of  assignability  in  either  instrument.  The  right  is  granted 
V.8— 5 
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to  Morgan  alone,  to  him  personally,  with  an  agreement  by  him  that 
he  will  enter  on  the  manufacture  of  the  self-raising  flour,  and  that  he 
will  use  all  his  business  tact  and  skill  to  introduce  and  sell  the  flour. 
It  is  apparent  that  licenses  of  this  character  must  have  been  granted 
to  such  individuals  as  the  grantor  chose  to  select  because  of  their 
personal  ability  or  qualifications  to  make  or  furnish  a  market  for  the 
self-raising  flour,  and  thus  for  the  acid,  all  of  which  was  to  be  pur- 
chased from  the  grantor.  The  license  was  made  revocable  by  the 
grantor  on  the  failure  of  Morgan  to  perform  his  covenants  and  agree- 
ments. 

We  have  not  overlooked  the  fact  that  the  privilege  granted  to  Mor- 
gan was  to  continue  for  five  years.  This  means  no  more  than  that 
he  was  to  have  it  for  five  years,  if  he  should  live  so  long,  and  if  the 
patent  should  not  have  expired.  But  it  cannot  have  the  effect  to  im- 
part assignability  to  the  privilege,  or  to  prolong  its  duration  beyond 
that  of  his  life. 

Bespect  for  the  supreme  court  of  Tennessee  induces  us  to  say  tha^ 
we  have  carefully  examined  the  opinion  of  that  court  in  Oliver  v. 
Morgan,  10  Heisk.  322.  That  was  a  suit  brought  by  the  widow  and 
administratrix  of  Morgan  against  Oliver,  Finnic  &  Co.,  in  a  court  of 
the  state,  to  recover  compensation  under  an  agreement  made  between 
him  and  them,  February  15,  1869,  and  which  was  to  continue  till 
April  1,  1870,  whereby  he  was  to  prepare  self-raising  flour  for  them 
under  the  license  to  him  from  the  Rumford  Chemical  Works,  and 
they  were  to  pay  him  so  much  a  barrel.  In  that  suit  it  was  held  that 
Mrs.  Morgan  could  recover  not  only  for  the  time  prior  to  Morgan's 
death,  but  for  the  subsequent  time,  and  that  the  license  to  Morgan 
Tested  in  him  an  interest  which  passed,  at  his  death,  to  his  personal 
representative.  The  proceedings  in  that  suit  are  made  a  part  of  the 
record  on  this  writ  of  error;  but  the  suit  in  the  circuit  court  was 
tried  wholly  on  the  view  that  the  question  as  to  the  construction  of 
the  instruments  of  February  1,  1869,  was  an  open  one,  and  was  a 
question  of  general  law,  and  not  one  as  to  a  rule  of  property,  and 
J  that  there  was  nothing  in  the  former  suit  which,  as  ree  adjudicata^ 
*  could  be  ^binding  between  the  parties  in  this  suit  as  an  estoppel. 
There  is  nothing  in  the  pleadings  which  raises  the  question  of  such 
an  estoppel.  The  lower  state  court  having,  in  the  prior  suit,  rendered 
a  judgment  for  the  plaintiff,  the  supreme  court  of  the  state^  while 
giving  the  interpretation  before  mentioned  of  the  rights  of  Morgan, 
reversed  the  judgment  for  errors  in  other  respects,  and  awarded  a 
new  trial.  Afterwards  there  was,  in  the  lower  court,  a  verdict  by 
oonsent,  followed  by  a  judgment  for  the  plaintiff,  for  a  less  sum  than 
the  amount  of  the  first  verdict  and  judgment.  Moreover,  the  present 
suit  is  one  in  a  court  of  the  United  States,  brought  under  the  provis- 
ions of  an  act  of  congress,  for  the  infringement  of  letters  patent. 
The  former  suit  arose  out  of  a  contract  between  Morgan  and  Oliver, 
Finnie  &  Co.,  and  was  brought  to  recover  damages  for  the  breach  of 
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that  contract.  Under  these  circumstances^  the  question  as  to  the 
rights  of  Morgan  under  the  patent  must  be  regarded  as  one  to  be 
passed  upon  in  this  suit  as  an  original  question,  as  if  there  had  been 
no  former  suit.  Giving  to  the  opinion  of  the  supreme  court  of  Ten- 
nessee that  consideration  which  is  due  to  the  force  of  reasoning  in 
the  views  which  it  announces,  we  are  unable  to  concur  in  the  con« 
struction  it  gave  to  the  license  to  Morgan.  Accordingly,  the  judg- 
ment of  the  circuit  court  is  reversed,  with  direction  to  award  a  new 
trial. 


(109  U.  B.  T4)  StKEVBB  V.  ElOKMAH. 

(October  23, 1883.) 
CiiBBK'8  Fees,  whkn  Paid— Failubb  to  Pat^Effbct. 

Under  the  act  making  appropriations  for  the  expenses  ol  the  government  for  the 
year  ending  June  30, 1884,  the  fees  of  the  clerk  of  this  oonrt  should  be  paid  in 
advance,  if  demanded. 

Under  rule  10,  failure  to  pay  the  fee  for  printinff  the  record  when  demanded,  in 
time,  is  a  failure  to  prosecute.  If,  through  me  fault  of  the  party  prosecuting, 
printed  copies  of  the  record  are  not  furnished  in  the  due  prosecution  of  the 
cause,  the  cause  wiU  be  dismissed,  unless  sufficient  reason  be  shown  to  the 
contrary. 

West  Steever  and  Wm.  8.  Abert,  for  appellant. 

W.  0.  Dodd^  for  appellee. 

Waitb,  G.  J.  By  the  act  making  appropriations  for  sundry  civil 
expenses  of  the  government  for  the  fiscal  year  ending  June  80, 1884, 
c.  143,  (St.  1882-8,  p.  681,)  the  clerk  of  this  court  is  required  to  pay 
into  the  treasury  the  fees  and  emoluments  of  his  office  over  and  above 
his  own  compensation  as  fixed  by  law,  and  his  necessary  clerk  hire 
and  incidental  expenses.  It  is  proper,  therefore,  that,  for  his  protec- 
tion, his  fees  should  be  paid  in  advance,  if  demanded.  » 
*Under  rule  10,  it  is  the  duty  of  the  clerk  to  have  the  record  printed,  •* 
and  a  fee  has  been  fixed  for  preparing  the  record  for  the  printer,  in- 
dexing the  same,  and  supervising  the  printing.  Ordinanly  this  fee 
is  to  be  paid,  in  the  first  instance,  by  the  party  who  prosecutes  the 
cause.  If  he  fails  to  make  the  payment  when  demanded,  in  time  to 
enable  the  clerk  to  cause  the  printing  to  be  done  in  due  course,  he 
fails  in  the  orderly  prosecution  of  his  suit,  and  may  be  dealt  with 
accordingly.  Consequently,  if,  through  the  fault  of  a  plaintiff  in 
error  or  appellant,  printed  copies  of  the  record  are  not  furnished  to 
the  justices  or  the  parties  when  required  in  the  due  prosecution  of 
the  cause,  the  writ  or  appeal  will  be  dismissed  for  want  of  prosecu- 
tion, unless  sufficient  cause  be  shown  to  the  contrary. 

In  the  present  case  the  record  has  been  printed,  but  the  clerk  has 
not  furnished  the  necessary  copies  to  the  justices  because  his  fee  for 
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preparing  the  record  for  the  printer,  etc.,  has  not  been  paid  by  the 
appellant,  although  demanded.  As  this  is  the  first  time  the  question 
has  arisen,  and  the  practice  has  not  heretofore  been  authoritatively 
announced,  it  is  ordered  that,  unless  the  appellant  pay  to  the  clerk, 
within  20  days  from  the  entry  hereof,  what  is  due  him  for  this  fee, 
the  appeal  be  dismissed  for  want  of  prosecution.  If  the  payment  is 
made,  the  clerk  shall  at  once  notify  the  opposite  party,  and  the  cause 
may  thereafter  be  brought  on  for  hearing  under  paragraph  7  of  rule 
26,  as  a  case  that  has  been  passed  under  oircumstanoes  which  do  not 
place  it  at  the  foot  of  the  docket. 


(109  u.  8.  IM) 

Hbwitt  9.  Gampbsll. 

(October  29, 1S88.) 

OoiirFiJOT  OF  TBarmoHT. 

Bin  dismined,  on  the  ground  that  the  complainant  failed  te  establish  facts  npoo 
which  he  based  his  claim  for  relief. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

L.  S.  Henkle,  for  appellant. 

W.  E.  Edmonston^  for  appellee. 

Harlan,  J.  Counsel  for  appellant  states  the  theory  of  the  bill  to 
be  that  Campbell  was  not  the  bona  fide  purchaser  of  the  lots  described, 
or  of  either  of  them,  although  he  holds  them  by  conveyances  absolute 
upon  their  face;  that  he  was  only  the  broker  of  Burgess;  and  that 
the  conveyances  were  made  to  him  in  that  capacity,  for  the  purpose 
of  enabling  him  to  raise  money  upon  them  for  the  use  of  Burgess, 
less  reasonable  charges  for  any  services  in  that  behalf  rendered.  The 
bill  was  dismissed  by  the  court  below  in  special  term,  and  that  order 
was  affirmed  in  general  term. 

The  record  discloses  a  serious  conflict  in  the  testimony  of  witnesses^ 
and  the  court  below  might  well  have  dismissed  the  bill  upon  the  sole 
ground  that  the  complainant  had  failed  to  establish  the  facts  upon 
which  he  based  his  claim  for  relief,  and  which  must  have  been  estab- 
lished before  any  relief  could  be  granted.  The  decree  must,  therefore, 
be  affirmed.    It  is  so  ordered. 
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(109  U.  S.  104)  CoUNTT  OF  GbEBN  V.  CONNHBS. 

(October  29, 1883.) 

MuHiciPAii  Bonds— State  Acts  to  Aid  in  the  CoNflraucnoN  of  Ratlboads— 
*'  Consolidation  *'  of  RAmnoADB— Effect  upon  Franchises 

AND  F&IYILBOES. 

The  act  of  the  general  assembly  of  the  state  of  MissonrL  approved  March  23, 1868, 
entitled  "An  act  to  facilitate  the  construction  of  railroads  in  the  state  of  Mis- 
souri," passed  upon,  and  the  former  decisions  in  the  GoutUp  ofRaUs  y.  Doug- 
la$s,  105  U.  B.  728,  and  Douglau  t.  Pike  (Jo.  101  U.  S.  687,  relating  thereto,  af - 
firmed. 

When  two  companies  are  authorized  to  consolidate  their  roads,  it  is  to  be  presumed 
that  the  franchises  and  pririleges  of  each  continue  to  exist  in  respect  to  tha 
seyeral  roads  so  consolidated. 

In  Error  to  the  Gircnit  Gonrt  of  the  United  States  for  the  Eastern 
Division  of  the  Western  District  of  Missouri. 

Henry  C.  Young^  iot  plaintiff  in  error. 

JcLB.  S.  Botsford  and  R.  O.  Ingersoll,  for  defendant  in  error, 

Bradlbt^  J.  Nearly  every  point  in  this  case  has  already  been  de- 
cided by  this  court  in  the  cases  of  County  of  Callaway  v.  Foster,  93 
U.  S.  667;  County  of  Scotland  v.  Thomas,  94  U.  8.  682;  County  of 
Henry  v.  Nicolay,  95  U.  8.  619;  County  of  Schuyler  v.  Thomas,  98  U. 
8.  169;  County  of  Cass  v.  Gillett,  100  U.  B.  586;  City  of  Louisiana 
V.  Taylor,  105  U.  8.  454;  and  County  of  Ralls  v.  Douglass,  105  U.  8.S 
728.  In  the  case  last  cited  we *ref erred  to  the  previous  cases,  and* 
to  the  cases  in  Missouri  which  they  followed,  and  said : 

**  Such  being  the  condition  of  the  law  on  this  subject  down  to  April,  1878, 
we  do  not  feel  inclined  to  reconsider  our  former  rulings,  and  follow  the  later 
decisions  of  the  supreme  court  of  the  state  in  State  v.  Qarroutte,  67  Mo.  445, 
and  State  v.  Dallas  Co,  CU  72  Mo.  329,  where  this  whole  line  of  cases  was 
substantially  overruled.  The  bonds  involved  in  this  suit  were  all  in  the 
hands  of  innocent  holders  when  the  law  of  the  state  was  so  materially  altered 
by  its  courts.  In  our  opinion  the  rights  of  the  parties  to  this  suit  are  to  be 
determined  by  the  law  as  it  was  judicially  construed  to  be  when  the  bonds  in 
question  were  put  on  the  market  as  commercial  paper.  Douglass  v.  Pilie 
Co.  101  U.  S.  687." 

From  the  views  thus  expressed  we  are  not  disposed  to  swerve. 

One  point  taken  in  the  present  case  may  not  have  been  presented 
in  any  of  the  cases  cited,  to-wit^  that  the  rights,  privileges,  and  fran- 
chises of  the  Kansas  City  &  Cameron  Railroad  Company  were  not 
expressly  declared  to  pass  over  to  the  company  with  which  it  might 
become  consolidated  by  the  law  authorizing  such  consolidation.  This 
law  was  passed  March  11,  1867,  and  declared  as  follows: 

"  It  shall  be  lawful  and  competent  for  said  company  to  make  such  arrange- 
ment with  any  other  railroad  company  to  furnish  equipments,  and  to  run  and 
manage  its  railroad,  as  it  may  deem  expedient  and  find  necessaiy,  or  to  lease 
the  same,  or  to  consolidate  it  with  any  other  company  upon  such  terms  as 
may  be  deemed  just  and  proper." 
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In  the  "finding  of  facts*'  made  by  the  court  it  is,  among  other 
things,  found  as  follows : 

^'  That  under  the  provisions  of  an  act  of  the  general  assemby  of  the  state 
of  Missouri,  approved  May  11, 1867,  entitled,  etc.,  the  said  corporation,  then 
^  known  as  the  Kansas  City  &  Cameron  Bailroad  Company,  on  the  twenty-first 
e  day  of  February,  in  the  year  1870,  was  consolidated  with  the  Hannibal  &  St. 
•  Joseph*Railroad  Company,  and  aU  the  rights,  privileges,  franchises,  and  prop- 
erty of  said  Kansas  City  &  Cameron  Bailroad  Company  were,  by  said  consol- 
idation, transferred  to  the  Hannibal  &  St.  Joseph  Bailroad  Company,  which 
then  and  thereby  became  the  owner  of  and  possessed  of  the  same." 

If  only  a  sale  of  the  road  to  another  company  had  been  author- 
ized and  made,  then  it  might  vezy  plausibly  have  been  contended 
that  the  purchasing  company  took  and  held  it  under  its  own  charter 
only,  without  the  franchises  and  privileges  connected  with  it  in  the 
hands  of  the  vendor  company;  but  '"consolidation"  is  not  sale,  aiid 
when  two  companies  are  authorized  to  consolidate  their  roads,  it  is 
to  be  presumed  that  the  franchises  and  privileges  of  each  continue 
to  exist  in  respect  to  the  several  roads  so  consolidated.  This  point 
was  considered  in  the  case  of  Tomlinson  v.  Branchy  15  Wall.  460,  and 
Branch  v.  City  of  Charleston,  92  U.  S.  677,  and  was  decided  in  ac- 
cordance with  this  view.  This  being  so,  the  authority  given  to  con- 
solidate, "upon  such  terms  as  may  be  deemed  just  and  proper,'* 
would  include  the  power  to  transfer  to  the  consolidated  company  the 
franchises  and  privileges  connected  with  the  road,  if  the  law  itself 
did  not  have  that  effect;  and  the  court  has  found  that  this  was  done. 
We  think,  therefore,  that  the  point  is  not  well  taken. 

The  judgment  of  the  circuit  court  is  affirmed. 


<109  U.  S.  108)  n  r\  t\ 

CxTT  OF  Opbliill  V.  Daniel. 
(October  29, 1883.) 

JUBISDICTIOZr,  WHEK    DbPBNDINO   UPON  THE  AMOUNT  OT  OOISITBOVSBST— RSDUO- 
TION  OF  VbbDICT  to  AYOTD  JURIBDIOnON. 

The  Jurisdiction  of  the  supreme  court  depends  on  the  matter  which  is  directly  in 
dispute  in  the  particular  cause  in  which  the  Judgment  or  decree  sought  to  be 
reviewed  has  been  rendered,  and  it  is  not  permitted,  in  determining  its  sum  or 
value,  to  estimate  its  collateral  effect  in  a  subsequent  suit  between  the  same  or 
other  parties. 
Elgin  V.  Marshall,  106  U.  8.  579 ;  B.  O.  1  8UP.  Or.  Rkp.  484. 

The  trial  court  having  once  permitted  a  verdict  to  be  reduced,  whereby  the  appel- 
late court  is  deprived  of  jurisdiction,  the  errors  in  the  record  wiU  he  shut  out 
from  re-ezami nation  by  the  appellate  court,  where  its  jurisdiction  depends 
upon  the  amount  involved. 

Thompson  v.  Butler,  95  U.  8.  694. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Middle 
District  of  Alabama. 
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tfbhn  T.  Morgan,  for  plaintiff  in  error. 

S.  F.  Rice,  for  defendant  in  error. 

Waitb,  C.  J.  The  action  below  was  brought  originally  upon  119 
interest  coupons  out  from  24  bonds  of  the  city  of  Opelika.  The  bonds 
were  in  the  aggregate  for  $24,000,  and  the  amount  claimed  to  be  due 
on  the  coupons  was  more  than  $5,000.  At  first  a  demurrer  was  filed 
to  the  complaint.  This  being  overruled,  the  validity  of  the  bonds 
was  put  in  issue  by  various  pleas.  Before  trial,  the  plaintiff,  Daniel, 
asked  and  obtained  leave  to  amend  his  complaint  so  as  to  include 
only  90  of  the  coupons  originally  sued  for.  After  the  amendment  a 
jury  was  impaneled,  and  on  the  trial  the  90  coupons  only  were  put 
in  evidence.  The  verdict  was  for  $4,756.64,  and  a  judgment  was  en- 
tered  thereon  for  that  amount  and  no  more.  To  reverse  that  judg- 
ment this  writ  of  error  was  brought.  At  a  former  term  Daniel  moved 
to  dismiss  because  the  value  of  the  matter  in  dispute  did  not  exceed 
$5,000.  That  motion  was  continued  for  hearing  with  the  case  on  ita 
merits. 

We  decided  at  the  last  term  in  Elgin  v.  ManhaU^  106  U.  8.  579, 
[S.  G.  1  Sup.  Gt.  Bsp.  484,]  that  our  jurisdiction  depends  on  '^the 
matter  which  is  directly  in  dispute  in  the  particular  cause  in  which 
the  judgment  or  decree  sought  to  be  reviewed  has  been  rendered,''  and 
that  we  are  not  permitted,  *' for  the  purpose  of  determining  its  sum  or 
value,  to  estimate  its  collateral  effect  in  a  subsequent  suit  between 
the  same  or  other  parties."  That,  like  this,  was  a  suit  on  coupons, 
and  the  judgment  was  for  less  than  $5,000,  although  the  bonds  fromS 
which  they  were  cut  amounted  to*much  more,  and  the  validity  of  the^ 
bonds  was  one  of  the  questions  in  dispute.  The  two  cases  cannot  be 
distinguished  in  this  particular. 

It  was  dearly  within  the  discretion  of  the  court  to  permit  the  amend- 
ment of  the  complaint  before  trial.  In  Thompson  v.  Butler,  95  U.  8. 
694,  we  declined  to  take  jurisdiction  where  the  verdict  was  for  more 
than  $5,000,  but  the  plaintiff  before  judgment,  with  leave  of  the  court, 
remitted  the  excess,  and  actually  took  judgment  for  $5,000  and  no 
more.     In  that  case  it  was  said,  page  696 : 

•*Undonbtedly,  the  trial  court  may  refuse  to  permit  a  verdict  to  be  reduced 
hj  a  plaintiff  on  his  own  motion ;  and  if  the  object  of  the  reduction  is  to  deprive 
the  appellate  court  of  jurisdiction  in  a  meritorious  case,  it  is  to  be  presumed 
the  trial  court  will  not  allow  it  to  be  done.  If,  however,  the  reduction  is  per- 
mitted, the  errors  in  the  record  will  be  shut  out  from  our  re-examination  in 
cases  where  our  jurisdiction  depends  upon  the  amount  in  controversy." 

That  case  was  stronger  in  favor  of  jurisdiction  than  this.  There  the 
reduction  was  made  after  verdict;  here,  before  trial.  The  plaintiff, 
in  effect,  discontinued  his  suit  as  to  part  of  the  coupons.  He  cer- 
tainly could  have  discontinued  as  to  all,  and  it  is  difficult  to  see  why 
he  might  not  as  to  a  part. 

The  writ  is  dismissed  for  want  of  jurisdiction. 
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(109  tJ.  &  IM) 

Hasxiks  V.  St.  Louis  &  8.  E.  Bt.  Go.  (GonBolidated)  and  othenu 

(October  29, 1883.) 
JuBiBDiCTioir^CrrATioH  AHD  Bboubtet  ok  Appeal. 

Baction  1000  of  the  Revised  SUtntes  requires  the  Jastioe  or  Judse  signing  the  cita- 
tion on  an  appeal  to  take  the  securitj.  This  power  cannot  oe  del^ated  to  the 
clerk  or  to  a  commiasioner. 

If  the  appeal  is  allowed  in  open  eourt  the  security  maj  be  taken  by  the  court,  and 
no  citation  is  necessary;  but  if  the  security  ii  not  giTon  until  after  the  term,  a 
citation  must  be  issued  and  served. 

Appeal  from  tho  Giroait  Gourt  of  the  United  States  for  the  Middle 
District  of  Tennesee. 

F.  E.  WUUams,  for  appellant. 
^     No  coonsel  for  appellee. 

^  *  Waitb,  G.  J.  We  have  no  jurisdiction  in  this  ease.  The  appellee 
has  not  appeared  and  has  never  been  served  with  a  citation.  The 
decree  was  entered  on  the  fourteenth  of  June,  1879,  and  at  the  foot 
of  the  entry  is  the  following:  "Petitioner  prays  an  appeal,  which  is 
granted  upon  bond  and  security  being  given,  according  to  law,  within 
thirty  days."  A  copy  of  what  purports  to  be  an  appeal  bond,  filed 
on  the  third  of  July,  1879,  is  found  in  the  transcript,  but  there  is  no 
evidence  that  it  was  ever  approved  or  taken  as  good  and  sufficient 
security  by  the  court,  or  any  justice  or  judge  thereof.  A  commis- 
sioner of  the  circuit  court  has  certified  that  he  knew  the  obligors  to 
be  good  and  responsible  for  any  oost  that  might  accrue  in  the  cause, 
but  that  is  not  enough.  Section  1000  of  the  Bevised  Statutes  re- 
quires the  justice  or  judge  signing  the  citation  to  take  the  security. 
This  power  cannot  be  delegated  to  the  clerk  or  to  a  commissioner. 
O'ReiUy  v.  Edrington,  96  U.  S.  726.  If  the  appeal  is  allowed  in 
open  court  the  security  may  be  taken  by  the  court  and  no  citation  is 
necessary ;  but  if  the  security  is  not  given  until  after  the  term  is  over, 
a  citation  must  be  issued  and  served.  Sage  v.  Railroad  Co.  96  U.  S. 
715.  Unless  an  appellee  voluntarily  appears,  we  cannot  proceed 
against  him  if  the  record  does  not  show  affirmatively  that  he  has 
been  brought  within  our  jurisdiction  by  proper  notice. 

The  appeal  is  dismissed  for  want  of  jurisdiction. 
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ao>  V.  B.  M)  j^^^^  ^  Dbnottt  and  othew. 

(October  29, 1888.) 

OORTBAor— Graktino  Ligenbb  to  Sell  Patbnt— Mistakb  nr  thb  hxtrrnxmERT^ 
Fahjobb  to  Expkbsb  Intention  of  the  Pabtdes— MuruAii 

MnTAKS^OFFBB  TO  OORBBCT. 

Where  the  intention  of  the  parties  to  a  written  agreement  is  clearlj  understood  by 
each,  and  by  them  acted  upon  from  the  time  the  instrument  is  executed,  a  dis- 
covery afterwards  that  the  words  of  the  instrument  do  not  giye  the  legal  <3f- 
feet  intended  is  not  enough  to  invalidate  the  contract.  Buch  a  mistake,  where 
the  intention  is  clearly  understood,  is  a  mistake  in  the  instrument  undertaking: 
to  express  the  agreement,  and  not  in  the  agreement  itself. 

That  such  an  instrument  as  the  one  above  described  imperfectly  expressed  the 
agreement  of  the  parties,  cannot  Justly  be  considered  the  exclusiTe  fault  of 
either  party,  since  it  was  as  much  the  duty  of  the  one  as  of  the  other  to  have 
discovered  the  error  before  executing  the  contract ;  and  if  the  party  whose 
interest  it  is  to  have  the  mistake  corrected  does  not  accept  the  offer  of  the 
other  party  to  correct  it,  he  will  be  allowed  no  other  equity  in  the  premises 
unless  he  prove  some  default  on  the  part  of  the  other  party. 

Appeal  from  the  Circuit  Goart  of  the  United  States  for  the  Dis- 
trict of  California. 

John  F.  Swifts  for  appellant. 

R.  E.  Houghton  and  Frank  W.  Hackett^  for  appellees.  h 

*  Matthews,  J.    This  appeal  is  from  a  decree  dismissing  the  oom-^ 
plainant's  bill,  and  the  record  discloses  the  following  as  the  faots  ma- 
terial to  the  determination  of  the  controversy : 

The  appellees,  in  1870,  being  British  subjects,  were  owners  of  letters  patent 
of  the  United  States  bearing  date  January  4, 1870,  granted  to  one  Dennett, 
for  the  term  of  17  years  from  August  18, 1863,  for  an  improvement  in  the 
construction  of  concrete  arches  for  building.  On  November  2,  1870,  they 
entered  into  a  written  contract  with  the  appellant,  an  architect,  then  residing 
in  Albany,  New  York,  but  at  the  time  of  tiling  this  bill  a  citizen  of  Califor- 
nia. By  t^is  contract  the  appellees  granted  to  the  appellant,  his  executors, 
administrators,  and  assigns,  during  the  residue  of  the  unexpired  term  of  theg 
letters*]|Kttent,  **  fuU  and  free  liberty,  license,  and  authority  to  make,  use,  and* 
sell,  or  vend  to  others  to  be  sold,"  the  said  invention  within  the  divisions  of 
the  United  States,  as  thereinafter  specified,  or  one  or  more  of  them,  in  the  man- 
ner and  according  to  the  provisions  and  agreements  thereinafter  contained, 
and  upon  the  payment  of  the  sums  of  money  as  therein  provided,  and  not 
otherwise.  For  the  purposes  of  the  license  the  territory  of  the  United  States 
was  divided  into  four  districts,  named,  A,  B,  0,  and  D,  respectively,  and  a 
royalty  of  10  shillings  sterling  per  square  of  100  square  feet  was  to  be  paid 
for  all  work  actually  done  under  the  patent,  and  which,  from  certain  specified 
dates,  it  was  agreed  should  amount  to  an  annual  minimum  sum  of  £500,  and 
not  to  be  payable  in  excess  of  an  annual  maximum  sum  of  £1,000  in  each  of 
such  divisions.  It  was  also  stipulated  that  the  appellant  might  surrender  the 
license  at  any  time  upon  giving  six  months'  notice,  and  that  the  appellees 
might  revoke  it  upon  any  default  of  the  appellant  after  30  days'  notice.  It 
appears  that  this  contract  was  entered  into  after  many  conversations  between 
the  parties,  and  after  a  draft  agreement  had  been  prepared,  and  submitted  to 
the  appellant  for  examination.  Upon  his  suggestion  it  was  amended  and 
finally  executed. 
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Various  unsuccessful  efforts  appear  to  have  been  made  by  the  appellant 
while  at  Albany,  and  after  his  removal  to  San  Francisco,  and  also  by  ona 
Fuller,  who  acted  as  his  agent  at  Albany,  to  introduce  the  patent;  and  some 
correspondence  took  place  between  the  parties  in  regard  to  its  progress  and 
prospects.  This  correspondence,  as  well  as  the  negotiations  which  led  to  the 
execution  of  the  contract,  was  conducted  on  the  part  of  the  appellees  by 
Frederick  Ingle;  and  it  was  to  him  that  the  following  letter  was  addressed 
by  the  appellant: 

'^  San  Franoisoo,  April  26, 1873. 

g  "Frederick  Ingle,  Esq.,  6  Whiteluill,  London,  England  : 

*  "Dear  Sib:  It  now  turns  out,  Just  as  Mr.  Fuller  and  myself  are*about  to 
close  negotiations  for  the  sale  of  your  patent-right,  that  I  have  no  power  to 
sell.  Will  you,  therefore,  send  me  the  proper  papers  from  your  firm,  stating 
that  you  will  not  grant  licenses  to  any  one  else  in  the  United  States'?  I  in- 
close you  an  eminent  legal  opinion  thereon.  Mr.  Fuller  had  arranged  for  the 
sale  of  Massachusetts,  which  includes  Boston ;  but  we  wait  for  your  proper 
authority,  which  must  be  exclusive,  or  no  value  can  be  attached  to  the  license 
I  hold.  Of  course  I  am  aware  of  the  understanding  which  I  have  stated 
your  firm  would  not  go  back  on,  but  then  the  parties  purchasing  hold  that  it 
is  not  exclusive.  In  like  manner  I  am  unable  to  close  with  parties  here  for 
section  D.  I  have  had  so  much  trouble  with  this  matter,  aud  now  that  it  ap- 
peared to  be  in  a  good  way  to  be  productive  of  profit,  this  annoyance  arose. 
Yon  can,  however,  remedy  it  in  the  way  prescribed. 

"  Yours,  very  truly,  Augustus  Layer. 

**  P.  S.    Send  the  papers  to  Mr.  Fuller,  at  Albany,  and  then  he  will  send 
me  duplicates.  A.  L." 

This  letter  seems  to  have  been  received  by  Ingle^  and  in  reply  he  sent  by 
cable  the  following: 

"MAY  6,1878. 
**Fuller^  Architect,  Albany^  ITetJD  York: 
*«  Dennett  will  alter  agreement,  giving  Laver  exdosive  right 

'^BoBEBT  Dennett  &  Co.** 

Fuller  had  evidently  written  a  letter  to  Ingle,  to  the  same  effect,  about 
the  same  time,  for,  although  it  is  not  contained  in  the  record.  Ingle's  reply  to 
it,  written  the  day  he  sent  the  cable  message,  was  produced  and  read  in  evi- 
dence. In  this  letter,  dated  May  5, 1873,  he  says,  referring  to  the  objection 
to  the  terms  of  the  license,  that  '*  there  is  no  objection  on  our  part  to  alter  it 
in  any  way  to  suit  the  requirements  of  the  case."  He  adds:  '*You  will  bear 
in  mind  that  this  lease  was  granted  to  Mr.  Laver  to  pay  as  an  annual  roy- 
alty. If  it  had  been  propos^  then  to  purchase  out  and  out,  I  dare  say  the 
terms  to  the  exclusive  right  would  have  been  more  precise;  at  any  rate,  our 
2  intention  was  for  Mr.  Laver  to  have  the  exclusive  right,  (in  all  our  negotia- 
•  tions,)  and  when  the  document  was  signed  we  looked  upon  it  as  so  settled, 
unless  he  elected  to  throw  it  up  before  certain  dates  for  the  respective  sections 
as  specified  in  the  agreement.  He  had  the  document  to  examine  before  sign- 
ing it,  and  could  have  made  the  objection  then.  At  any  rate  you  will,  I  think, 
give  us  credit  for  having  faithfully  carried  out  both  the  letter  and  spirit  of  the 
agreement  AVe  have  had  many  applications  from  parties  for  permission  to 
work  the  patent  in  the  United  States  since  October,  1870,  the  date  of  our 
agreement,  but  have  had  to  reply  in  each  case  that  our  arrangements  as  to 
licensing  were  made.  ♦  ♦  *  i  shall  write  to  our  solicitor,  Mr.  Van  Sant- 
▼oord  &  Hauff,  of  Times  Building,  Park  Bow,  New  York,  and  instruct  him 
to  get  whatever  you  require  with  regard  to  the  specification.  I  don't  knew 
in  what  respect  it  is  incomplete.  The  agreement  can  be  altered  to  give  any 
parties  who  propose  to  purchase  the  most  absolute  rights,  on  payment  of  the 
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parchase  money  of  seotion  B.**  Ho  thon  proceeds,  in  answer  he  says  to  a  re- 
quest to  that  effect^  to  give  the  prices  for  each  division,  upon  an  out  and  out 
purchase  of  a  gross  sum;  and  referring  to  Laver's  statement  that  Fuller  waa 
on  the  point  of  completing  the  negotiations  for  division  £,  he  says:  ^^  To  far 
ciliate  completion  of  the  matter,  had  you  not  hotter  write  to  or  see  Mr.  Van 
Santvoord,  whom  we  will  instruct  to  give  you  as  much  assistance  as  he  can. 
We  could  not,  of  course,  undertake  any  litigation  in  respect  of  infringements, 
after  we  had  disposed  of  our  rights  for  a  fixed  sum."  He  says,  further: 
*'  Our  wishes  have  always  heen  to  give  him  exclusive  rights,  and  I  thought 
that  the  agreement  expressed  as  much  before  you  raised  the  question.  At 
any  rate  we  are  willing  to  alter  it  to  faciliate  your  negotiations.  The  ques- 
tion is,  how  is  it  to  be  done?  One  plan  is  for  us  to  send  power  of  attorney 
out  to  Mr.  Van  Santvoord,  and  tell  him  to  alter  the  agreement  and  sign  for 
us.  Another,  and  I  think  a  preferable  plan,  is  to  write  to  him  to  prepare  two 
fresh  copies  of  agreement,  distinctly  giving  Laver  exclusive  rights,  and  re- 
ferring to  the  old  agreement,  which  will  be  thereby  canceled.  He  will  thenw 
let  you  see  the  alterations.  One^copy  must  be  sent  to  Laver  for  signature, ir 
and  another  to  us,  and  on  the  return  you  and  Van  Santvoord  can  exchange 
them.  You  must  clearly  understand,  however,  that  we  shall  not  consent  to 
any  other  alterations,  or  to  introduce  any  fresh  clauses." 
On  May  9, 1873,  Ingle  wrote  to  the  appellant  as  follows: 

^  Dear  Sir  :  Yours  of  twenty-ninth  March  came  duly  to  hand,  with  indos- 
uree,  and  I  delayed  answering  it  for  a  week  or  two,  as  I  was  expecting  to  hear 
from  Mr.  Fuller.  I  have  now  heard  from  him,  and  you  no  doubt  know  to  what 
effect.  He  complains  of  the  agreement  not  giving  you  exclusive  rights.  I 
think  it  expressed  enough  for  the  purpose  contemplated  at  the  time,  and  you 
were  satisfied  with  it.  At  any  rate,  we  intended  to  give  you  exclusive  rights, 
and  have  in  all  good  faith  acted  up  to  that  intention,  inasmuch  as  we  have  re- 
fused many  offers  of  agency  since  October,  1870,  the  date  of  our  agreement  with 
yon.  I  suppose  Mr.  Fuller  will  send  you  the  letter  I  wrote  him  in  reply;  at 
any  rate  I  will  write  him  by  this  post  a  line  requesting  him  to  do  so ;  then  you 
will  see  exactly  what  I  propose  to  do.  I  may  say  that  I  have  also  by  this  post 
instructed  Mr.  Van  Santvoord,  our  solicitor  in  New  York,  to  prepare  full 
agreements,  giving  you  exclusive  rights,  and  send  them  to  each  of  us  to  be 
resigned  and  exchanged;  when  this  is  done  they  will  supersede  the  others, 
and  I  hope  will  be  sufficient  for  Mr.  Fuller's  purpose. 

''Speaking  generally,  our  view  with  regard  to  this  matter  is  this,  (I  mean 
Dennett's  and  my  own,)  that  we  gave  you  a  liberal  margin  of  time  to  make 
preliminary  arrangements,  and  asked  for  only  a  moderate  royalty  on  each  sec- 
tion. You  had  the  option  of  holding  or  abandoning  up  to  certain  dates.  If 
you  had  decided  to  surrender,  we  should  have  been  losers  of  two  years  of 
valuable  time,  and  should  have  had  all  our  work  to  begin  over  again.  As 
you  elected  to  keep  the  patent-right,  you  could  hardly  expect  us  to  forego  the 
Just  claims  for  which  we  stipulated,  after  such  very  liberal  reservations  in 
your  favor.  We  do  not  suppose  for  a  moment  that  you  expect  this.  We  do 
not  wish  to  press  you  hardly  in  the  matter,  but  it  is  really  time  now  that  some 
tangible  return  was  made  to  us;  of  course,  if  the  section  B  is  sold  at  once,  and 
the  money  paid  over,  as  we  hope  it  will  be,  we  forego  any  claim  for  royalties 
already  due  on  that  section.''  2 

*It  is  also  shown  that  the  appellees,  on  May  10, 1878,  wrote  to  their  solicit-^ 
ors  in  New  York,  giving  instructions  in  reference  to  drawing  up  a  fresh 
agreement,  giving  the  appellant  the  exclusive  rights  which  he  required;  but 
that  neither  the  appellant  nor  Fuller,  his  lu^nt,  communicated  with  the  so- 
licitors on  the  subject  It  was  not  until  November  8, 1873,  that  appellant 
wrote  to  Ingle  refusing  to  sign  any  new  agreement,  and  claiming  that  the 
defect  in  the  original  agreement  had  resulted  in  the  loss  of  the  sale  of  the 
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patent  in  Massachusetts  for  the  price  of  •30,000,  and  intimating  that,  in  con 
sequence  thereof,  the  appellant  was  entitled  to  treat  the  whole  matter  as  at 
an  end.  On  October  12, 1874,  the  appellees,  having  in  the  mean  time,  by  fur- 
ther  correspondence,  insisted  upon  their  rights  under  the  contract,  and  de- 
manded payment  of  the  royalties  which  had  accrued,  brought  an  action  in  the 
circuit  court  of  the  United  States  for  the  district  of  California,  against  the 
appellant,  to  recover  the  amount  due  on  account  thereof.  And  on  September 
3, 1875,  the  appellant  filed  this  bill  in  equity  in  the  same  court,  in  which  it 
was  claimed  that,  by  reason  of  the  mistake  in  omitting  from  the  contract  a 
grant  of  the  exclusive  right  to  the  appellant  to  use  and  sell  the  said  invention 
under  the  said  patent,  the  said  indenture  was  not  the  agreement  of  the  appel- 
lant, and  that  in  November,  1873,  because  of  said  defect,  he  had  surrendered 
said  invention  and  indenture,  and  all  his  rights  thereto  and  thereunder,  to  the 
appellees.  The  bill  prayed  that  the  indenture  be  ordered  to  be  canceled,  as 
executed  by  mistake,  and  that  the  appellees  be  perpetually  restrained  and  en- 
joined from  the  prosecution  of  the  action  at  law  upon  it. 

The  chief,  if  not  the  only,  instance  in  which  it  is  alleged  the  de- 
fect in  the  license  actnally  operated  to  the  injory  of  the  appellant,  is 
the  loss  of  the  sale  of  the  patent  for  the  New  England  states;  and 
as  to  that  the  proof  wholly  fails.  The  only  witness  examined  on 
the  subject  is  the  appellant  himself,  who  knew  nothing  of  it,  except 
as  he  learned  it  from  Fuller,  his  agent;  and  his  evidence,  being  hear- 
say, cannot  be  regarded.  The  parties  with  whom  the  negotiations 
took  place,  and  who,  it  is  said,  refused  to  proceed  after  discovering 
fe.the  defect  in  the  license,  are  not  examined  nor  even  named.  Fuller, 
?the  agent*of  the  appellant,  who  personally  condncted  the  negotiation, 
is  not  examined  as  a  witness  at  all;  and  in  his  letter  to  Ingle  of 
June  23,  1873,  gives  an  entirely  different  account  of  the  reasons  for 
the  loss  of  the  sale.     He  there  says : 

^Tour  decision  not  to  protect  the  patent  renders  it  valueless,  even  if  it 
could  not  be  infringed.  T?he  duration  of  t?^  patent  is  so  slkort  no  parties 
would  dream  of  paying  large  sums  for  it.  Acting  as  Mr.  Laver*s  attorney,  1 
did  the  best  I  could  to  dispose  of  it  for  New  England  states.  That  is  now 
abandoned  unless  the  patent  can  he  extended.** 

There  is  no  proof  of  fraud  or  misrepresentation  on  the  part  of  the 
appellees,  and  all  charges  to  that  effect  in  the  bill  are  substantially 
withdrawn  by  the  appellant  in  his  testimony. 

It  is  claimed,  however,  on  the  part  of  the  appellant,  that  he  has 
a  strict  right  in  equity  to  the  relief  prayed  for  in  his  bill,  on  tht^ 
ground  that  no  contract  was  ever  in  fact  entered  into,  the  minds  oi 
the  parties  never  having  met  upon  the  same  terms.  But  there  is  no 
foundation  for  such  a  contention.  The  minds  of  the  parties  did 
meet.  There  was  in  fact  an  actual  agreement,  the  terms  of  which 
were  perfectly  well  understood  by  both  parties.  They  acted  upon 
that  understanding  from  the  time  the  instrument  was  executed;  and 
when  the  appellant  first  discovered  that  it  did  not  have  the  legal  ef- 
fect intended,  and  gave  notice  to  the  appellees  accordingly,  there  was 
no  controversy  between  them  on  the  subject.  The  common  inten- 
tion was  at  once  admitted  and  the  necessary  correction  promptly  of- 
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fered.  There  was,  do  doubt,  a  mistake,  but  it  was  in  the  instru' 
ment  which  undertook  to  express  the  agreement,  and  not  in  the-* 
agreement  itself.  It  did  not  relate  to  any  matter  of  fact  which  was 
the  basis  of  the  contract,  an  error  in  regard  to  which  would  be  fun- 
damental, and  therefore  fatal,  but  affected  only  the  document  \^hich 
professed  to  express,  but  did  so  incorrectly,  the  actual  intention  of 
both  parties.  It  is  equally  wide  of  the  mark  to  say,  as  it  was  ar- 
gued, that  the  contract  has  failed  by  reason  of  the  failure  of  the  con- 
sideration. The  appellant  cannot  say  that  he  did  not  acquire  someftt 
thing  by  reason  of  the  license,  although  his  right  was  not,  a8*it  was? 
intended  to  be,  exclusive.  But,  so  far  as  appears  in  the  case,  he  had 
the  same  benefits  and  advantages  he  would  have  enjoyed  if  the  in- 
strument had  contained  the  exclusive  grant  it  was  supposed  to  se- 
cure; for  the  parties  on  both  sides  acted  upon  that  construction, 
and,  as  we  have  already  shown,  no  actual  loss  is  proven  to  have 
arisen  to  the  appellant  by  virtue  of  the  defective  assurance. 

That  the  instrument  imperfectly  expressed  the  agreement  of  the 
parties  was  not  the  exclusive  fault  of  the  appellees.  It  was  the  duty 
of  the  appellant  to  have  discovered  the  error  before  executing  the 
contract.  He  did  not,  in  fact,  find  it  out  until  after  two  years  from 
its  date;  and  then,  applying  for  its  correction,  failed  to  avail  himself 
of  the  offer  of  the  appellees,  promptly  made,  in  response  to  his  de- 
mand to  execute  a  corrected  agreement. 

The  only  equity  which  the  appellant  could  claim  was  to  have  the 
mutual  mistake  in  the  language  of  the  instrument  corrected,  until 
some  default  had  occurred  on  the  part  of  the  appellees.  But  they 
were  in  no  default.  They  offered  to  make  the  correction  as  soon  as 
they  had  notice  of  the  mistake ;  but  the  appellant  declined  to  accept 
it.  After  the  further  lapse  of  more  than  six  months,  he  insisted  on 
his  right  to  put  an  end  to  the  agreement  itself.  This  he  was  in  no 
position  to  do.  His  delay  to  assert  such  a  claim,  if  his  right  had 
been  otherwise  better  founded,  constituted  such  laches  as  would,  at 
least,  greatly  weaken  his  title  to  relief,  if  it  did  not  amount  to  a  bar;' 
and  coupled  with  the  loss  to  the  appellees  of  the  value  of  their  own 
rights  under  the  patent,  which  cannot  be  restored,  would  make  it' 
inequitable,  as  against  them,  to  absolve  the  appellant  from  the  legal 
obligation  of  his  contract. 

We  see  no  ground  in  the  facts  of  the  case  for  the  application  of 
the  principles  and  authorities  invoked  by  the  appellant  as  a  warrant 
to  grant  him  the  relief  for  which  his  bill  prays.  The  decree  is  accord- 
ingly afSrmed. 
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Good  Ihtsmt  Tow-Boat  Go.  and  others  v.  Atlahtio  Mut.  Ins.  do. 
OF  New  Tobk  and  others. 

Atlahtio  Mut.  Ivs.  Co.  of  Nbw  Tobk  and  others  v.  Gh>OD  Intbht 
Tow-BoAT  Go.  and  others. 

(NoTember  6, 1888.) 

IbkLYAGB— PuiiPnre  our  Shif— Amount  Axlowxd— Apfbal  hot  Docketed  or 

TncB. 

fhe  owners  of  three  steam-tugs  which  had  pumping  machinerj  were  employed  bj 
the  master  and  agent  of  a  ship  sunk  at  a  wharf  in  New  Orleans,  with  a  cargo 
on  board,  to  pump  out  the  ship  for  a  compensation  of  $50  per  hour  for  each 
boat,  **to  be  continued  until  the  boats  were  discharged.''  When  the  boats 
were  about  to  begin  pumping,  the  United  States  marfiial  seized  the  ship  and 
cargo  on  a  warrant  on  a  libel  for  salvage.  After  the  seizure  the  marshal  took 
possession  of  the  ship  and  displaced  the  authority  of  the  master,  but  permitted 
the  tugs  to  pump  out  the  ship.  After  they  had  pumped  for  about  18  hours,  the 
ship  was  raised  and  placed  in  a  position  of  safety.  The  tugs  remained  by  the 
ship,  ready  to  assist  ner  in  case  of  need,  for  12  days,  but  their  attendance  was 
unnecessaiy,  and  not  required  by  any  peril  of  ship  or  cargo.  In  libels  of  inter- 
Tention,  in  the  suit  for  salvage,  the  owners  of  the  tues  claimed  each  $50  per 
hour  for  the  whole  time,  Including  the  12  days,  as  salvage.  The  claims  were 
resisted  by  insurers  of  the  cargo,  to  whom  it  was  abandoned.  The  district 
court  allowed  $500  to  each  tug,  and  $500  to  the  crew  of  each  tus.  On  appeal 
by  the  owners  of  the  tugs,  the  circuit  court  decreed  to  each  of  them  $1,000. 
On  further  appeal  by  them,  this  court  aflSrmed  that  decree. 

To  enforce  the  contract  as  one  continuing  during  the  time  claimed  would  be  highly 
inequitable ;  and,  as  against  the  insurers  of  the  cargo,  the  right  of  the  tugs  to 
compensation  must  be  regarded  as  having  terminated  when  the  ship  and  cargo 
were  raised,  and  the  tugs  must  be  regarded  as  having  been  then  discliarged. 

The  decree  of  the  circuit  court  was  entered  May  24, 1880.  June  26th  a  cross-appeal 
to  this  court,  returnable  at  its  October  term  following,  was  allowed.  The  bond 
thereon  was  filed  in  the  circuit  court,  July  5th ;  but  the  appellants  in  it  did 
not  docket  it,  or  enter  their  appearance  on  it,  in  this  court,  until  September 
27, 1883.    HM,  that  it  must  be  dismissed. 

Appeals  from  the  Gircuit  Gonrt  of  the  United  States  for  the  Dis- 
trict of  Louisiana. 

Jos.  P.  Homor  and  FF.  S.  Benedict,  for  Good  Intent  Tow-boat  Gom- 
pany. 
P.  Phillips,  W.  HaUett  PhUlips,  and  James  MeCcnneU,  for  Insur- 
nance  Company. 

*  Blatchfobd,  J.  *  These  were  three  libels  of  intervention  filed  in 
the  district  court  of  the  United  States  for  the  district  of  Louisiana 
against  the  ship  Tornado,  her  cargo  and  freight,  and  the  proceeds 
thereof  in  the  registry  of  that  court,  to  recover  for  salvage  services 
rendered  by  three  steam-tugs,  the  Bio  Grande,  the  Norman,  and  the 
Harry  Wright. 

The  libel  in  the  case  of  the  Bio  Grande  alleges  an  employment  of 
her  owners  on  the  twenty-seventh  of  February,  1878,  by  the  master 
and  agents  of  the  Tornado,  "to  pump  out  and  raise  said  ship  and 
her  cargo,"  with  the  pumps  and  appliances  of  the  Bio  Grande,  for  a 
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compensation  of  $50  per  hour,  and  claims  114,900,  for  298  hoars, 
from  6  o'clock  p.  m.  on  February  27th  till  4  o'clock  a.  h.  on  March 
12th.  It  alleges  that  the  marshal  of  the  United  States  seized  the 
ship  while  the  work  was  going  on,  and  directed  the  libelants  to  pro- 
ceed under  the  contract  to  finish  the  work. 

The  libel  in  the  case  of  the  Norman  alleges  an  employment  of  her 
owners  on  the  twenty-seventh  of  February,  by  the  master  and  agents 
of  the  Tornado,  '"to  assist  in  pumping  out  and  raising  said  ship  and 
cargo,"  by  the  use  of  the  Norman  and  her  appliances,  for  a  compen 
sation  of  $50  per  hour,  and  claims  $13,900,  for  278  hours,  from  6 
o'clock  p.  M.  on  February  27th  till  8  o'clock  a.  h.  on  March  11th. 
The  libel  alleges  that  the  ship  was  under  seizure  by  the  marshal 
when  the  work  was  commenced,  and  that  the  marshal  continued  the 
services  of  the  Norman  till  the  saving  of  the  ship  and  cargo  was 
fully  assured. 

The  libel  in  the  case  of  the  Bio  Grande  alleges  an  employment  of 
her  owners,  on  February  27th,  to  pump  water  out  of  the  ship,  and  to 
remain  near  her  afterwards,  ready  to  render  service,  for  a  compensa- 
tion of  $60  per  hour,  and  claims  $11,200,  for  224  hours,  from  10 
o'clock  p.  li.  on  February  27th  till  6  o'clock  a.  h.  on  March  9th.  The 
libel  alleges  that  the  ship  was  raised  and  saved,  with  her  cargo,  late 
in  the  afternoon  of  February  28th,  and  that  the  marshal,  after  he 
seized  the  ship  and  cargo,  continued  the  employment  of  the  tug  under 
said  contract. 

The  resistance  to  these  claims  is  made  by  the  underwriters  on  the 
cargo,  to  whom  the  cargo  was  abandoned.  Their  answer  alleges  thatS 
the  ship  and  cargo  and  her  freight  were^seized  by  the  marshal  about* 
midday  of  February  27th ;  that  the  three  tugs  came  about  sundown 
on  the  27th,  but  performed  no  effective  service  in  pumping  during 
that  night ;  that  effective  pumping  began  the  next  morning ;  and  that 
by  noon  on  the  28th  the  ship  was  raised  out  of  the  water,  and  was 
free  from  all  danger  of  sinking  or  again  taking  in  water. 

The  district  court  awarded  $1,000  to  each  tug,  one-half  to  her  own- 
ers and  the  other  half  to  her  crew.  The  owners  of  the  three  tugs  ap- 
pealed to  the  circuit  court,  and  that  court  awarded  to  the  owners  of 
each  tug  $1,000,  and  they  have  appealed  to  this  court.  The  circuit 
court  found  the  facts  and  the  conclusions  of  law  on  which  it  rendered 
its  decree.  There  is  no  bill  of  exceptions,  and  our  review  of  the  de- 
cree must  be  limited  to  a  determination  of  the  questions  of  law  aris- 
ing on  the  record.  The  material  findings  of  fact  by  the  circuit  court 
were  as  follows : 

"  The  ship  Tornado  was  a  vessel  of  1,720  tons  burden,  and  had  come  to  the 
port  of  New  Orleans  for  a  cargo  of  cotton,  which  she  had  shipped  and  stowed 
away,  to  the  amount  of  5,195  bales.  She  was  almost  ready  for  sea,  and  was 
lying  along-side  the  wharf  in  the  third  district  of  the  city  of  New  Orleans, 
at  the  foot  of  Marigny  street,  when,  on  Sunday,  the  twenty-fourth  of  Feb- 
ruary, 1878,  at  six  o'clock  a.  m.,  smoke  was  found  coming  out  of  the  main 
hatch,  and  a  number  of  the  crew  were  at  once  sent  to  the  nearest  fire-alarm 
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box,  and  the  fire  department  of  the  dty  of  New  Orleans  were  quicklj  on  the 
Bpot.  The  main  hatch  haying  been  opened,  the  fire-engines  immediately 
commenced  to  throw  water  down  the  main  hatch,  which  they  continued  to  do 
until  nine  o'clock  a.  h.,  when  the  main  hatch  was  closed,  and  the  steam  gas- 
boat  Protector,  being  provided  with  apparatus  for  the  manufacture  of  carbonic 
add  gas,  commenced  to  attempt  to  extinguish  the  fire,  which  at  that  time  was 
raging  quite  violently  in  the  hold,  by  attempting  to  fill  the  vessel  with  car- 
bonic acid  gas.  This  continued  until  nine  o'clock  p.  m.,  when  the  main  hatch 
was  opened,  and  it  was  found  that  there  was  less  smoke  than  there  had  been 
09  before  the  experiment  with  the  gas  had  commenced.  The  engineer  of  the 
^Protector  went  down  the  main  hatch,  and  having  hooked  onto  some  bales  of 

•  the  cotton  they  were  hoisted  up*and  landed  on  the  levee  greatly  charred.  In 
the  mean  time  the  fire-engines  were  pumping  in  water  through  the  hatch  hole^ 
and  the  smoke  was  increasing.  A  hole  was  then  cut  in  the  deck  abreast  the 
main  rigging  on  the  starboaiti  side,  and  some  fourteen  bales  of  cotton  were 
got  out  of  this  hole.  At  six  o'clock  p.  m.  smoke  was  greatly  increasing  and 
the  batches  were  again  put  on,  and  the  hole  in  the  deck  covered,  and  the  Pro- 
tector again  commenced  pouring  carbonic  acid  gas  into  the  hold  of  the  vessel, 
and  continued  doing  so  during  the  night.  While  these  things  were  going  on 
the  harbor  tug-boats,  the  Continental,  the  N.  M.  Jones,  the  Belle  Darlington, 
the  Fern,  the  Aspinwall,  the  Charlie  Wood,  the  Ida,  the  Ella  Wood  Ko.  2,  the 
Joseph  Cooper,  Jr.,  and  the  Wasp,  had  all  got  there,  hearing  that  the  vessel 
was  in  peril,  and  were,  with  the  fire  department,  engaged  in  pouring  water, 
with  their  more  or  less  powerful  pumps,  upon  the  fire,  at  all  times  when  the 
gas  experiments  were  not  going  on.  Arriving  at  the  scene  of  the  disaster, 
some  earlier  than  others,  they  were  all  there  during  the  whole  of  the  first  day. 

**  On  Monday,  the  twenty-fifth  of  February,  at  six  o'clock  in  the  morning, 
the  main  hatch  was  opened,  and  the  hole  that  had  been  made  in  the  deck  was 
uncovered,  and  the  smoke  was  found  to  be  greatly  increased ;  some  thirty-two 
bales  of  cotton  were  at  this  time  taken  out  by  the  stevedores.  The  fire  de- 
partment was  hard  at  work  pumping  water,  and  several  holes  were  cut  in  the 
decks,  trying  to  get  at  the  seat  of  the  fire.  The  main  pumps  were  taken  up 
to  allow  the  hose  suction  to  be  put  down,  and  the  Protector  and  the  steam- 
engines  were  pumping  out  the  water  part  of  the  day,  but  the  smoke  kept  on 
increasing.  At  six  o'clock  p.  m.  there  were  twelve  feet  six  inches  of  water  in 
the  hold,  and  the  draft  of  water  aft  was  twenty-three  feet  eight  inches,  and 
forward  twenty-five  feet  six  inches.  At  eleven  and  a  half  p.  m.  the  smoke  was 
still  increasing  and  appearing,  and  the  crew  were  employed  in  landing  the 
sails  and  new  ropes,  sizing  stuff,  and  all  that  could  be  got  at,  on  the  wharf. 
On  Tuesday,  the  twenty-sixth  of  February,  at  six  o'clock  a.  m.,  Canby,the  reg- 
ular stevedore  of  the  vessel,  and  his  men,  came  on  board  and  landed  the  boats 
and  water-casks  on  the  wharf,  tore  up  the  forward  deck  and  cartings,  and 
^commenced  to  save  cargo.  By  noon  the  stevedore  Drysdale  had  181  bales 
;]  landed  and  Mr.  Canby  100.    The  fire  department  were  pouring  in  water  dur- 

•  ing  the  night  and  all  the  forenoon,  and*still  the  smoke  increased,  and  by  noon 
the  men  were  forced  to  come  up  from  the  hold,  and  the  fire  brigade  were  set 
to  work  to  fill  the  ship  with  water,  it  having  been  determined  by  the  captain 
that  the  only  chance  of  saving  any  part  of  the  ship  or  cargo  was  to  fill  her 
with  water  and  sink  her,  it  being  deemed  impossible  to  stop  the  fire  otherwise; 
and  about  7  o'clock  p.  m.  of  Tuesday,  February  26th,  the  ship  sank,  the  water 
being  two  or  three  feet  above  the  main  deck. 

**  On  Wednesday,  February  27th,  Ellis,  the  master,  and  Schultz,  the  agent,  of 
the  Tornado  made  a  contract  with  the  tow-boat  association  to  which  the  Nor- 
man, Eio  Grande,  and  Harry  Wright  belonged,  to  pump  out  the  Tornado  for 
A  compensation  of  $50  per  hour  for  each  boat,  to  be  continued  until  the  boats 
were  discharged.  After  the  making  of  said  contract,  and  while  the  Tornado 
still  lay  upon  the  bottom  of  the  river,  the  Protector  filed  a  libel  for  salvage 
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i^^ainst  the  Tornado  and  cargo,  and  by  yirtne  of  a  warrant  issued  on  said 
libel  thb  CTnited  States  marshal  seized  the  Tornado  and  cargo,  when  the  said 
tow-boats  were  about  to  begin  pumping  her  out.  After  the  seizure  the  mar- 
shal  took  possession  of  the  Tornado  and  displaced  the  authority  of  the  mas- 
ter, but  permitted  the  said  tow-boats  to  proceed  and  pump  out  the  Tornado. 
The  said  tow-boats  commenced  pumping  out  the  Tornado  early  in  the  even- 
ing of  February  27th,  assisted  by  other  tugs  and  the  fire  department  of  the 
city  of  !N'ew  Orleans,  and  succeeded  with  said  assistance,  at  12  o'clock  m.  of 
Thursday,  February  28th,  in  raising  the  Tornado  and  placing  her  in  a  position 
of  safety.  The  efficient  work  of  pumping  out  the  Tornado  was  done  between 
6  A.  M.  and  12  m.  of  February  28th.  The  said  pumping  service  was  done  with- 
out serious  danger  to  the  tow-boats  by  which  it  was  rendered.  The  total  val- 
uation of  the  property  saved  was  $140,090.75.  The  value  of  the  tow-boats  in 
the  aggregate  was  875,000;  and  their  daily  expenses  were  each  8100,  when 
actuaUy  at  work.  The  usual  charge  made  by  tugs  in  the  port  of  New  Orleans 
is  from  86  to  812  per  nour  for  pumping.  The  said  tow-boats  remained  along- 
side the  Tornado  after  she  was  raised,  ready  to  render  her  assistance  in  case 
it  was  needed,  for  the  period  of  about  12  days,  but  such  attendance  was  un- 
necessary and  not  required  by  any  peiil  of  the  Tornado  and  cargo,  and  the  Qre^ 
department  of  the  city  was  also  at  hand  ready  to  extinguish  a  fire  in  the  Tor-n 
nado  8hould*it  again  break  out.  The  three  tow-boats  of  the  appellants,  at  thel^ 
ti/ne  of  making  the  contract,  were  out  of  service,  laid  up  on  the  other  side  of 
the  river,  without  crews  or  provisions,  but  were  immediately  manned  and  vic- 
tualed and  brought  over  and  laid  along«side  of  the  Tornado  in  the  afternoon  of 
Wednesday,  the  twenty-seventh  of  February.  At  that  time  there  were  no  other 
tow-boats  along-side  of  the  Tomada  The  said  tow-boats  were  provided  with 
machinery  and  pumps  for  extinguishing  fires  and  pumping  out  sunken  ships.** 

The  oircnit  court  found  the  following  oonclusions  of  law  from  these 
facts :  (1)  The  contract  made  by  the  master  and  agent  of  the  Tor- 
nado for  pumping  her  ont  was  inequitable,  and  ought  not,  under  the 
facts  of  the  case,  to  be  enforced;  (2)  the  service  rendered  by  the 
three  tow-boats  was  a  salvage  service,  but  one  of  low  grade ;  (3)  each 
of  them  should  be  allowed  $1,000 ;  (4)  the  costs  of  the  appeal  should 
be  paid  out  of  the  fund  in  the  registry.  The  decree  was  that  the 
owners  of  each  tug  recover  $1,000  from  the  fund  in  the  registry,  and 
that  the  costs  of  appeal  be  paid  out  of  that  fund. 

The  sole  question  to  be  considered  on  the  appeal  of  the  appellants 
is  whether  the  amounts  which  the  circuit  court  awarded  to  them  sev- 
erally, as  owners  of  the  three  steam-tugs,  should  be  increased.  The 
errors  assigned  by  the  appellants  are  (1)  that  the  circuit  court  held 
that  the  contract  for  pumping  out  the  ship  was  inequitable,  and  ought 
not,  under  the  facts  of  the  case,  to  be  enforced;  (2)  that  it  held  that 
the  salvage  service  was  of  a  low  grade ;  (8)  that  it  allowed  to  each 
boat  only  $1,000.  These  are  all  assigned  as  errors  in  conclusions 
of  law.  There  is  no  complaint  made  by  the  libelants  of  the  conclu- 
sion of  law  that  the  service  was  a  salvage  service. 

In  the  case  of  The  Connemara,  at  the  last  term,  [2  Sup.  Gt.  Bep. 
754,]  this  court  said :  » 

***The  services  performed  being  salvage  services,  the  amount  of  salvage  to* 
be  awarded,  although  stated  by  the  circuit  court  in  the  form  of  a  conclusion 
V.8— 6 


Digitized  by 


Google 


8S  BUPBEMB  OOUBT  BBPOBTXB. 

of  law,  is  largely  a  matter  of  fact  and  didcretlon,  which  cannot  he  rednccd  to 
precise  rules,  but  depends  upon  a  consideration  of  all  the  circumstances  of 
each  case." 

We  are  of  opinion  that  no  gronnd  is  shown,  on  the  facts  fonnd,  for 
awarding  a  larger  sam  to  the  appellants  than  the  circuit  court  al- 
lowed theni.  The  contract,  as  found,  was  a  contract  made  by  the 
master  and  the  agent  of  the  ship  with  the  association  to  which  the 
three  tugs  belonged,  ''to  pump  out"  the  ship,  for  a  compensation  of 
$50  per  hour  for  each  boat,  "to  be  continued  until  the  boats  were 
discharged."  This  does  not  give  a  very  clear  idea  as  to  what  the 
contract  was.  If  the  pumping  out  should  be  completed  there  could 
be  no  continuance  of  the  service  of  pumping  out  the  ship,  or  of  the 
contract,  as  a  contract  to  pump  out  the  ship.  If  the  contract  was 
that  the  compensation  named  should  continue,  in  any  event,  and 
whether  the  ship  was  pumped  out  or  not,  until  the  boats  should  be 
discharged,  the  attendance  of  the  boats  along-side  of  the  ship  after 
she  was  pumped  out  and  raised  and  placed  in  a  position  of  safety, 
the  boats  being  ready  to  render  assistance,  in  case  it  was  needed,  for 
a  period  of  about  12  days,  is  found  to  have  been  unnecessary,  and 
not  required  by  any  peril  of  the  Tornado  and  cargo.  It  is  not  found, 
as  a  fact,  that  the  boats  were  formally  discharged  by  the  master  or 
agent  of  the  ship.  But  it  is  found  that  after  the  contract  was  made, 
and  while  the  ship  still  lay  at  the  bottom  of  the  river,  and  when  the 
boats  were  about  to  begin  to  pump  her  out,  the  marshal  seized  the 
ship  and  cargo  under  a  warrant  on  a  libel  for  salvage  fided  against 
the  ship  and  cargo,  and  took  possession  of  the  ship,  and  displaced 
the  authority  of  the  master,  but  permitted  the  boats  to  proceed  and 
pump  out  the  ship;  and  that  they,  with  other  assistance,  pumped  out 
the  ship,  and  raised  her  and  placed  her  in  a  position  of  safety  by  a 
pumping  service  of  about  18  hours.  It  is  not  found  that  the  mar- 
shal requested  or  sanctioned  in  any  way  the  continued  presence  of 
the  tugs  after  the  ship  was  raised  and  made  safe.  The  authority  of 
H  the  master  was  displaced  by  the  marshal.  On  these  facts  we  are  of 
*  opinion  that*to  enforce  the  contract  as  one  continuing  during  the 
time  claimed  by  the  libelants  would  be  highly  inequitable;  and  that, 
as  against  the  insurers  of  the  cargo,  the  right  of  the  boats  to  com- 
pensation must  be  regarded  as  having  terminated  when  the  ship  and 
cargo  were  raised^  and  the  boats  must  be  regarded  as  having  been 
then  discharged,  within  any  fair  interpretation  which  can  be  given 
to  the  contract.  A  compensation  of  $50  per  hour  for  the  18  hours 
of  actual  pumping  would  amount  to  $900.  Every  agreement  for 
salvage  compensation  is  subject,  as  to  amount,  to  the  judgment  of 
the  court  as  to  its  being  equitable  and  conformable  to  the  merits  of 
the  case.  Pars.  Shipp.  306;  The  Helen  and  George,  8wab.  868; 
Jones,  Salv.  94  et  aeq. 

The  final  decree  of  the  circuit  court  was  entered  on  the  twenty- 
fourth  of  May,  1880.    On  the  twenty-sixth  of  June  following,  the 
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underwriters  on  the  eargo  filed  a  petition  in  the  oironit  court,  praying 
a  oross-appeal  to  this  court  from  the  decree,  and  it  was  allowed, 
returnable  at  the  October  term,  1880.  On  the  fifth  of  July  follow- 
ing, the  bond  on  the  cross-appeal  was  filed  in  the  circuit  court.  But 
the  appellants,  in  the  cross-appeal,  did  not  docket  it,  or  enter  their 
appearance  on  it,  in  this  court,  until  September  27,  1883;  and  the 
appellees  in  it  are  entitled  to  have  it  dismissed.  Origaby  y.  PurceU, 
99  U.  S.  605;  The  S.  S.  O$bome,  105  U.  8.  447. 

The  cross-appeal  is  dismissed,  and,  on  the  appeal  of  the  libelants, 
the  decree  of  the  circuit  court  is  affirmed* 


(IMU.  &ltO)  ^ 

Evans  v.  Bbown.^ 

(Novomber  6, 18S8.) 

Wbit  ov  Bbbob— Fatlurb  to  Kahb  Rbtubk-Dat— Dbfbot,  row  Oubxd^ 

JuneifEHT  Affibmbd  uitdbr  Rulb  6— >Affbaii  fob  Pub- 

F08BS  OF  Delay. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nevada.  On  motion  to  dismiss,  with  which  is  unitedi  under  rule 
6,  a  motion  to  affirm. 

Wm.  Woodbum,  for  plaintiff  in  error. 

W.  E.  F.  Deed  and  C.  J.  Hilly er^  for  defendant  in  error. 

Waitb,  C.  J.  The  writ  of  error  in  this  case  was  not  made  return- 
able on  any  particular  day.  This,  if  the  defect  is  not  cured  by 
amendment,  entitles  the  defendant  in  error  to  a  dismissal;  but  the 
plaintiff  in  error  asks  leave,  under  the  authority  of  section  1005,  Bev. 
St.,  to  amend  the  writ  by  inserting  the  proper  return-day.  That 
leave  we  grant,  and  therefore  overrule  the  motion  to  dismiss;  but,  on 
looking  into  the  record,  we  find  the  case  was  manifestly  brought  here 
for  delay  only.  All  the  questions  presented  are  so  frivolous  as  not 
to  need  further  argument.  The  motion  to  affirm  is  granted.  Judg« 
ment  affirmed. 

i8oel7F6d.Bep.91S. 
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««  ^'  *  "«        Ex  parte  8t.t.  o,  P-HH»n.Ti-u.« 

(KoTember  6, 1883.) 

Adhibalitt  JuRiBDionoN— Suit  fob  Pdlotaob  Fbrs— Brkor  nr  JuDGaoBHT,  bow 
Oobkbotjsd^Affbai^  how  Proyidbd  vob. 

The  ruling  in  En  parts  Hagar^  104  U.  8.  620,  followed. 

An  error  in  a  judgment  of  an  admiralty  court,  having  competent  Jurisdiction,  can- 
not be  corrected  by  a  writ  of  prohibition ;  the  remedy,  if  any,  ia  by  appeaL 

Congress  alone  has  the  power  to  determine  whether  the  Judgment  of  a  court  of  the 
United  States,  of  competent  Jurisdiction,  shall  be  reyiewed  or  not.  If  it  fail  to 
provide  for  such  a  review  the  Judgment  stands  as  the  Judgment  of  the  court  of 
uut  resort,  and  settles  Anally  the  rights  of  the  parties  InTolved. 

Application  for  a  Writ  of  Prohibition. 
H.  G.  Ward  and  M.  P.  Henry ^  for  petitioner. 
t     Henry  Flanders  and  Thos.  F.  Bayard,  for  respondent. 

•  *  Waitb,  G.  J.  We  are  unable  to  distinguish  this  case  in  principle 
from  Ex  parte  Hagar,  104  U.  S.  520,  where  it  was  held,  on  the  author- 
ity of  Ex  parte  Gordon,  Id.  615,  that  as  the  admiralty  court  had  ju- 
risdiction of  the  vessel  sued,  and  the  subject-matter  of  the  suit,  it 

^  could  not  be  restrained  by  a  writ  of  prohibition  from  deciding  all 
^  questions  properly  arising  in  that  suit.     This,  like  that,  is  a  suit  for 

*  pilotage  fees,  and  the  question  is  whether*a  statute  of  Delaware, 
under  which  the  fees  are  claimed,  is  valid.  If  valid  in  Delaware  it 
is  in  Pennsylvania,  and  the  court  sitting  in  Pennsylvania  is  as  com- 
petent to  decide  that  question  in  a  suit  of  which  it  has  jurisdiction 
as  a  court  in  Delaware.  The  jurisdiction  of  the  court  in  Pennsyl- 
vania is  no  more  dependent  on  the  validity  of  the  law  than  was  that 
of  the  court  in  Delaware.  The  subject-matter  of  the  suit  is  a  claim 
of  a  Delaware  pilot  for  his  pilotage  fees  under  a  Delaware  statute, 
and  the  sole  question  in  the  case  is  whether  the  fees  are  recoverable. 
The  vessel  when  seized  was  confessedly  within  the  jurisdiction  of  the 
court  in  Pennsylvania,  and  she  was  properly  brought  into  court  to 
answer  the  claim  which  was  made  upon  her.  About  that  there  is  no 
dispute,  as  there  was  at  the  last  term  in  Re  Devoe  Manuf'g  Co.  108  U. 

S. ,  [S.  G.  3  Sup.  Gt.  Bep.  894,]  where  the  question  was  as  to  the 

right  of  the  court  in  New  Jersey  to  send  its  process  to  the  place  where 
the  seizure  was  made.  There,  the  question  was  as  to  the  jurisdiction 
of  the  court  over  a  particular  place ;  here,  as  to  the  liability  of  a  ves- 
sel confessedly  seized  within  the  territorial  jurisdiction  of  the  court 
upon  a  claim  subject  to  judicial  determination  in  an  admiralty  pro- 
ceeding. The  evident  purpose  of  this  application  is  to  correct  a  sup- 
posed error  in  a  judgment  of  an  admiralty  court  on  the  merits  of  an 
action.  That  cannot  be  done  by  prohibition.  The  remedy,  if  any, 
is  by  appeal.     If  an  appeal  will  not  lie,  then  the  parties  are  concluded 

^B.  0.9ubn<m.  The  (JharUs  A. 8park$ and  I^ ii^iMi 22. P(f«w,  16 Fed. Rep. 480. 
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hj  what  has  been  done.  Congress  alone  has  the  power  to  determine 
whether  the  judgment  of  a  court  of  the  United  States,  of  competent 
jurisdiction,  shall  be  reviewed  or  not.  If  it  fails  to  provide  for  such 
a  review  the  judgment  stands  as  the  judgment  of  the  court  of  last 
resort,  and  settles  finally  the  rights  of  the  parties  which  are  involved. 
The  petition  is  dismissed. 


(109  U.  S.  99) 

Ema  V.  Oallur  and  another* 

(October  29, 1883.) 
Patents  fob  iNvmRrioNs— Lack  of  Novsltt. 

Letters  patent  No.  152,500,  dated  June  SO.  1874,  granted  to  the  appellant  for  certain 
improyements  In  baled  plastering  hair,  declared  yoid  for  want  of  noyelty. 

In  deciding  whether  a  patent  ooyers  an  article  or  process,  the  making  of  which 
requires  inyention,  the  court  ia  not  required  to  shut  its  eyes  to  matters  of  com- 
mon knowledge,  or  things  in  common  use. 

Appeal  from  the  Circuit  Goart  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

This  was  a  bill  in  equity  brought  by  Wendell  B.  King,  the  appel- 
lant, against  August  Gallun  and  Albert  Trostel,  to  restrain  them  from 
infringing  letters  patent  No.  152,500,  dated  June  30,  1874,  granted 
to  the  appellant  for  certain  improvements  in  baled  plastering  hair. 

The  invention  and  its  advantages  are  thus  set  forth  in  the  specifi- 
-cation : 

'*It  is  found  that  the  wants  of  the  trade  in  plastering  hair  require  it  to  be 
compressed  for  transportation  in  packages  of  from  three  to  five  bushels ;  this 
amount  of  hair  forms  a  package  of  a  good  size  to  conveniently  handle,  weigh- 
ing from  twenty  to  forty  pounds.  The  trade  unit  for  the  article  of  plaster- 
ing hair  is  always  the  bushel;  it  is  sold  by  the  bushel  or  by  the  multiple 
thereof. 

*' Heretofore  this  hair  has  been  packed  in  a  mass  of  a  certain  number  of 
bushels  baled  together,  varying  in  amount  as  the  order  required,  so  that  when 
received  the  retail  dealer  was  compelled  to  parcel  out  the  same  and  weigh  it 
to  suit  his  customers.  This  is  a  disagreeable  and  difficult  thing  to  do,  as  the 
hair  is  dirty  and  matted  together,  and  after  it  is  once  removed  from  the  case 
into  which  it  has  been  compressed  by  a  baling  press,  is  bulky  and  not  easy  to 
reduce  again  to  a  convenient  package.  For  this  convenience  of  the  triide  I 
propose  to  form  the  hair  in  small  bundles  of  one  bushel  each,  and  unite  sev-^ 
eral  bundles  into  a  bale  of  a  convenient  size  for  transportation.  g 

•**I  first  place  a  bushel  of  hair  into  a  paper  sack  loosely,  or  only  so  far» 
packed  as  may  be  readily  done  by  hand;  several  of  these  one-bushel  packages 
are  then  placed  side  by  side  in  a  baling  press.  I  use  for  this  purpose  the 
baling  press  heretofore  patented  to  me;  they  are  thus  compressed  forcibly 
together,  so  that  the  bale  produced  will  be  a  compact,  firm  bale,  occupying 
only  about  one-fifth  of  the  original  bulk;  the  paper  bags  which  still  envelop 
the  individual  bushels  of  thebaic  keep  said  bushels  separate,  and  serve  at  the 
«ame  time  to  protect  the  hair. 
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''The  bale,  after  being  compressed,  is  tied  in  the  nsnal  way,  and  is  then  in 
shape  for  transporation  without  further  covering,  although  it  may  be  desir- 
able, if  the  bale  is  to  be  sent  a  long  distanoe,  to  envelop  it  in  a  stout  sacking 
cover.  Hair  baled  thus  may  be  separated  by  the  retail  dealer  into  bushel 
packages,  each  of  which  remains  compressed  into  a  small  size,  and  is  in  con- 
venient condition  to  handle." 

The  claim  was  as  follows: 

«« Having  thus  described  my  invention,  I  daim  as  an  article  of  manufkotura 
the  bale  B,  of  plasterers'  hair,  consisting  of  several  bundles.  A,  containing  a 
bushel  each  by  weight,  inclosed  or  incased  in  paper  bags  or  similar  material, 
and  united,  compressed,  and  secured  to  form  a  package^  substantially  as  speci- 
fied." 

The  defense  was  want  of  novelty  in  the  alleged  invention,  and  that 
the  same  was  not  patentable. 

The  circuit  court  dismissed  the  bill,  and  from  its  decree  the  com- 
plainant has  appealed. 

L.  L.  Cobum,  for  appellant. 

Joihua  Stark,  for  appellees. 

Woods,  J.  We  are  of  opinion  that  the  patent  of  complainant  does 
not  describe  a  patentable  invention.  The  claim  is  for  an  article  of 
manufacture,  to-wit,  a  bale  of  plasterers'  hair  consisting  of  several 
bundles  inclosed  in  bags,  and  compressed  and  secured  to  form  a 
^  package.  It  is  evident  that  the  patent  does  not  cover  any  improve- 
oment  in  the  quality  of  the  hair.  Its  qualities  are  unchanged.  It 
*  does  not  cover  the  packing  of  the  hair  into  parcels,  or  the  size,  shape, 
or  weight  of  the  parcels,  nor  the  compression  of  the  parcels  sepa- 
rately. Nor  doAs  it  cover  the  material  of  the  bags  which  constitute 
the  outer  covering  of  the  parcels.  Complainant  claims  none  of  these 
things  as  secured  by  his  patent.  The  packing  of  hair  and  other  arti- 
cles in  parcels  of  the  same  shape,  size,  and  weight,  and  the  compres- 
sion of  the  several  parcels,  has  from  time  immemorial  been  in  com- 
mon use.  Neither  does  complainant  contend  that  his  patent  covers 
a  single  parcel  or  package  of  hair.  All,  therefore,  that  the  patent 
can  cover  is  simply  an  article  of  manufacture  resulting  from  the 
compression  and  tying  together  in  one  bale  of  several  similar  parcels 
or  packages  of  plasterers'  hair.  The  object  of  this  invention  is  thus 
set  out  in  the  specification:  "For  the  convenience  of  the  trade" — 
that  is  to  say,  to  enable  the  retail  dealer  more  easily  to  parcel  out 
the  hair  in  quantities  to  suit  his  customers, — '*I  propose  to  form  the 
hair  in  small  bundles  of  one  bushel  each,  and  with  several  bundles 
into  a  bale  of  convenient  size  for  transportation."  The  invention 
and  the  object  to  be  accomplished  by  it  are  thus  seen  to  be  contained 
within  narrow  limits. 

In  deciding  whether  the  patent  covers  an  article,  the  making  of 
which  requires  invention,  we  are  not  required  to  shut  our  eyes  to 
matters  of  common  knowledge,  or  things  in  common  use.  Brown  v. 
Piper,  91  U.  S.  48;  TerhuM  v.  PkiUips,  99  U.  8.  692;  Ah  Kow  v. 
Nunan,  5  Sawy.  562. 
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The  sabdivision  and  packing  of  articles  of  commerce  into  small 
parcels  for  convenience  of  handling  and  retail  sale,  and  the  packing 
of  these  small  parcels  into  boxes  or  sacks,  or  tying  them  together  in 
bundles  for  convenience  of  storage  and  transportation,  is  as  common 
and  well  known  as  any  fact  connected  with  trade.  This  well-known 
practice  is  applied,  for  instance,  to  fine-cut  chewing  and  fine-cut 
smoking  tobacco,  to  ground  coffee  and  spices,  oatmeal,  starch,  farina, 
desiccated  vegetables,  and  a  great  number  of  other  articles.  This 
practice  having  been  common  and  long  known,  it  follows  that  there 
is  nothing  left  for  the  patent  of  complainant  to  cover  but  the  com- 
pression of  the  bale  formed  of  several  smaller  parcels.  Can  this  beS 
dignified  by  the  name  of  invention?  When  the  contents  of* the* 
smaller  parcels  are  such  as  to  admit  of  compression  into  a  smaller 
compass,  the  idea  of  compressing  the  bale  of  the  smaller  parcels  for 
transportation  and  storage  would  occur  to  any  mind.  There  is  as 
little  invention  in  compressing  a  bale  of  several  parcels  of  hair  tied 
up  together,  as  in  compressing  one  large  parcel  of  the  same  commod- 
ity. But  it  is  perfectly  weU  known  that  the  compression  of  several 
packages  of  the  same  thing  into  larger  packages  or  bundles  is  not 
new,  and  that  it  has  long  been  commonly  practiced.  Packages  of 
wool,  feathers,  and  plug  tobacco  have  been  so  treated.  The  case  of 
plug  tobacco  is  a  familiar  instance.  The  plugs  are  formed  so  as  to 
retain  their  identity  and  shape,  the  outer  leaves  of  the  plug  forming 
at  the  same  time  a  part  of  the  plug  as  well  as  its  covering.  The 
plugs,  after  being  so  put  up  as  to  preserve  their  identity  under  press- 
ure, are,  as  is  well  known,  placed  in  a  frame  and  subjected  to  press- 
ure, and  reduced  to  a  smaller  and  compact  mass,  which  is  then  boxed 
up  and  is  ready  for  market.  This  is  done  in  part  for  convenience  in 
handling,  transportation,  and  storage.  When  the  box  is  opened  by 
the  retaal  dealer,  the  plugs  can  be  taken  out  separately  and  sold. 
This  method  of  treating  plug  tobacco  would  suggest  to  every  one  the 
compression  into  a  bale  of  distinct  packages  of  plasterers'  hair,  and 
leaves  no  field  for  invention  in  respect  to  the  matter  to  which  the  pat- 
ent of  complainant  relates. 

In  view  of  the  facts  to  which  we  have  referred,  which  are  of  com- 
mon observation  and  knowledge,  we  are  of  opinion  that  the  article  of 
manufacture  described  in  the  specification  and  claim  of  the  complain- 
ant's patent  does  not  embody  invention,  and  that  the  patent  is  for 
that  reason  void. 

In  support  and  illustration  of  our  views,  we  refer  to  the  following 
cases  decided  by  this  court :  Hotchkiss  v.  Oreenwood,  11  How.  248 ; 
PhiUips  V.  Page,  24  How.  167;  Broum  v.  Piper,  91  U.  S.  87;  Terhune 

V.  PhiUipa,  99  U.  S.  592;  Atlantic  Works  v.  Brady,  107  U.  S. ;  [8. 

C.  2  Sup.  Ct.  Rep.  225;]  Slawson  v.  Orand  Street,  etc.,  R.  Co.  107 
U.  8. ;  [8.  G.  2  8up.  Ct.  Rkp,  663.] 

The  patent  of  complainant  cannot  be  sustained  by  the  authority  of 
the  case  of  Smith  y.  Ooodyear  Dental  VtUeanite  Co.  93  U.  S.  486,  where 
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'  the  court  said:  "The  invention^is  a  prodaet  or  manufacture  made  in 
a  defined  manner.  It  is  not  a  product  alone,  separate  from  the  pro- 
cess by  which  it  is  created."  In  that  case  the  invention  was  the  pro- 
duct of  a  new  process  applied  to  old  materials.  In  this  case  it  is  the 
product  of  an  old  process  applied  to  old  materials. 
Judgment  affirmed. 


(109  U.  S.  Its) 

Nbwmah  v.  Abthub,  GoUectori  etc* 

(Koyember  6, 1883.) 

DuTiBs  oxr  Imports— OoTTON  Goods— GLABsnnoATioxr  of. 

The  pIidDtifl  contended  that  the  goods  imported  by  him  were  not  embraced  in  the 
provisions  of  the  statute  (section  2504,  Rev.  St.,  sched.  A)  applicable  to  "  man- 
ufactures of  cotton,"  described  and  cUissed  by  the  number  of  threads  to  the 
square  inch,  because  that  description  had  reference  only  to  goods  so  described 
and  classed  by  mercantile  usase  in  dealings  between  buyers  and  sellers,  where 
the  threads  could  be  counted  by  the  aid  of  a  glass,  whereas  the  goods  in  ques- 
tion were  of  such  a  fabric  that  the  threads  could  not  be  counted  except  by  un- 
raveling the  cloth,  and  consequently  it  was  not  dealt  in  by  merchants  accord- 
ing to  any  such  usage,  and  that,  therefore,  the  fabric  in  question  being  of  new 
manufacture  and  unknown  at  the  date  of  the  passage  of  the  act,  was  not  cov- 
ered by  the  specific  enumeration  of  the  statute,  and  the  appropriate  duty 
must  be  determined  by  the  final  clause  of  the  statute,  embracing  *'aU  other 
manufactures  of  cotton  not  otherwise  provided  for."  HM,  that  the  construc- 
tion of  the  statute,  as  giyen  in  Arthur  v.  Morrimfn,  96  U.  8.  108,  could  not  be 
applied  to  the  case  at  bar.  There  is  no  reference  in  the  statute,  either  ex- 
pressly or  by  implication,  to  any  commercial  usage,  and  there  is  no  language 
in  it  which  requires  for  its  interpretation  the  aid  of  any  extrinsic  circum- 
stances. The  law  fixes  the  rate  of  duty  by  a  classification  based  on  the  num* 
ber  of  the  threads  in  a  square  inch,  without  reference  to  the  mode  in  which  the 
count  is  to  be  made.  The  fact  that  at  the  date  of  the  passage  of  the  act  gooda 
of  the  kind  in  question  had  not  been  nuinufactured,  cannot  withdraw  them 
from  the  class  to  which  they  belong,  as  described  in  the  statute,  where,  as  in 
the  present  case,  the  language  fairly  and  clearly  includes  them. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  Tork. 

Edwin  B.  Smith,  for  plaintiff  in  error. 

Sol.  Oen.  PhiUipa,  for  defendant  in  error. 

Matthews,  J.  This  action  was  brought  to  recoyer  money  alleged  to 
have  been  illegally  exacted  by  the  collector  of  customs  at  the  port  of 
New  Tork,  and  paid  under  protest.  There  was  a  verdict  and  judg- 
ment in  favor  of  the  defendant  below,  to  reverse  which  this  writ  of  er- 
ror is  prosecuted.  The  importations  were  made  in  1875  and  con- 
sisted of  cotton  goods,  upon  which  the  collector  assessed  a  duty  of  5^ 
cents  a  square  yard,  and  20  per  centum  ad  valorem.  The  plaintiff  at 
the  time  of  the  liquidation  claimed  that  the  goods  were  liable  to  a 
duty  of  only  35  per  cent,  ad  valorem  as  manufactures  of  cotton  not 
otherwise  provided  for.    It  was  proven  on  the  trial  that  goods  like 
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those  in  qnestion*were  first  manafactured  in  Manohester,  England,* 
in  1868  or  1869,  they  being  then  a  new  article  of  manufaoture,  and 
were  first  introduced  into  this  country  in  1869  or  1870.  They  have 
been  known  since  their  first  introduction  into  this  country  in  trade 
and  commerce  by  the  name  of  cotton  Italians,  and  used  exclusively 
for  coat  linings.  The  importations  in  question  were  wholly  of  cotton, 
and  dyed  black  in  the  piece,  after  being  woven,  and  were  made  in 
imitation  of  a  well-known  article  called  Italian  cloth,  made  of  wool, 
and  used  for  lining  woolen  coats.  The  surface  of  the  cotton  Italians 
was  by  some  process  of  weaving  and  calendering  made  smooth  and 
glossy  like  that  of  the  real  Italians.  Plain  woolen  goods  are  those  in 
which  the  warp  and  woof  threads  cross  each  other  at  right  angles. 

Cotton  Italians  are  not  plain  woven,  but  are  twilled  goods,  and  had 
upon  them  figures  of  different  designs  made  in  weaving.  The  cotton 
Italians  in  question  had  more  than  100  threads,  and  less  than  200 
threads,  to  the  square  inch,  counting  the  warp  and  filling,  and  were 
less  in  weight  than  five  ounces  to  the  square  yard,  and  did  not  exceed 
in  value  25  cents  to  a  square  yard.  Plaintiffs  counsel  gave  evidence 
tending  to  show  that  the  number  of  threads  to  the  square  inch  in  plain- 
tiff's importations  could  not  be  counted  without  unraveling  the  goods. 

The  plaintiff's  counsel  asked  the  plaintiff,  who  was  duly  sworn  as 
a  witness  in  the  cause,  the  following  question :  ''Are  the  goods  bought 
and  sold  by  the  count  of  the  number  of  threads?"  The  defendant's 
counsel  objected  to  the  question  as  immaterial.  The  court  sustained 
the  objection,  and  plaintiff's  counsel  duly  excepted.  The  plaintiff's 
counsel  then  offered  to  prove  by  the  witness  that  goods  like  those 
in  question  were  never  known  in  trade  and  commerce  in  this  country 
as  countable  goods,  or  so  bought  and  sold.  The  defendant's  counsel 
objected  to  the  evidence  as  immaterial.  The  court  sustained  the  ob- 
jection, and  plaintiff's  counsel  duly  excepted.  Plaintiff's  counsel^ 
then  offered  to  show*that  prior  to  1861,  and  ever  since,  there  have* 
been  in  trade  and  commerce  in  this  country  a  great  variety  of  cotton 
cloths  known  as  countable  goods,  and  which  were  bought  and  sold  by 
the  number  of  threads  in  the  warp  and  filling,  which  number  of 
threads  were  ascertainable  by  a  glass  and  without  taking  the  fabric 
to  pieces.  The  defendant's  counsel  objected  to  the  question  as  im- 
material. The  court  sustained  the  objection,  and  plaintiff's  counsel 
duly  excepted.  The  plaintiff's  counsel  then  asked  the  witness  the 
following  question:  "Was  the  value  of  cotton  Italians  partially  or 
wholly  determined,  between  the  manufacturer  and  the  purchaser,  ac- 
cording to  the  number  of  threads  to  the  square  inch  ?"  To  this  ques- 
tion defendant's  counsel  objected  as  immaterial.  The  court  sustained 
the  objection,  and  plaintiff's  counsel  duly  excepted. 

It  was  conceded  that  plaintiff's  goods  were  neither  cotton  jeans, 
denims,  drillings,  bed-tickings,  ginghams,  plaids,  cottonades,  nor  pant« 
sloon  stuff,  nor  goods  of  like  description  to  them  or  either  of  them« 
nor  for  similar  use. 


Digitized  by 


Google 


90  8UPBEHB  OOUBT  BBPOBTEB. 

Among  others,  not  necessary  here  to  refer  to,  the  following  instrnc- 
tions  were  requested  by  the  counsel  for  the  plaintiff  in  error,  which 
the  court  refused  to  give,  and  to  which  exception  was  duly  taken,  viz. : 

*'  (3)  That  if  the  number  of  threads  to  the  square  inch  in  plaintiff's  goods, 
counting  the  warp  and  filling,  cannot  be  counted  without  taking  the  goods  to 
pieces,  then  the  plaintiff  is  entitled  to  recover." 

'*  (5)  That  cotton  Italians,  being  a  new  manufacture,  and  unknown  here 
and  abroad  when  the  act  of  1864  was  passed,  they  were  not  specifically  enu- 
merated, and  the  presumption,  until  rebutted,  is  that  they  come  under  the 
B  general  provision  of  manufactures  not  otherwise  provided  for." 

00 

•  *  The  provisions  of  the  law  which  govern  the  case  are  contained  in 
section  2504,  Bev.  8t.,  being  Bchedole  A,  cotton  and  cotton  goods, 
and  are  as  follows: 

*'  (1)  Sec.  2504.  On  all  manufactures  of  cotton,  (except  Jeans,  denims,  drill- 
ings,  bed-tickings,  ginghams,  plaids,  cottonades,  pantaloon  stuff,  and  goods  of 
like  description,)  not  bleached,  colored,  stained,  painted,  or  printed,  and  not 
exceeding  one  hundred  threads  to  the  square  inch,  counting  the  warp  and  fill- 
ing, and  exceeding  in  weight  five  ounces  per  square  yard,  five  cents  per  square 
yard;  if  bleached,  five  cents  and  a  half  per  square  yard;  if  colored,  stained, 
painted,  or  printed,  five  cents  and  a  half  per  square  yard,  and,  in  addition 
thereto,  10  per  centum  ad  valorem, 

**  (2)  On  finer  and  lighter  goods  of  like  description,  not  exceeding  two  hun- 
dred threads  to  the  square  inch,  counting  the  warp  and  filling,  unbleached, 
five  cents  per  square  yard;  if  bleached,  five  and  a  half  cents  per  square  yard; 

e  if  colored,  stained,  painted,  or  printed,  five  and  a  half  cents  per  square  yard, 

S  and,  in  addition  thereto,  twenty  per  centum  ad  vaZorem. 

•  •  «<  (8)  On  goods  of  like  description,  exceeding  two  hundred  threads  to  the 
square  inch,  counting  the  warp  and  filling,  unbleached,  five  cents  per  square 
yard ;  if  bleached,  five  and  a  half  cents  per  square  yard ;  if  colored,  stained^ 
painted,  or  printed,  five  and  a  half  cents  per  square  yard,  and,  in  addition 
thereto,  twenty  per  centum  ad  fxUorem. 

**(4)  On  cotton  jeans,  denims,  drillings,  bed-tickings,  ginghams,  plaids,  cot- 
tonades, pantaloon  stuffs,  and  goods  of  like  description,  or  for  similar  use,  if 
unbleached,  and  not  exceeding  one  hundred  threads  to  the  square  inch,  count- 
ing the  warp  and  filling,  and  exceeding  five  ounces  to  the  square  yard,  six 
cents  per  square  yard;  if  bleached,  six  cents  and  a  half  per  square  yard;  if 
colored,  stained,  painted,  or  printed,  six  cents  and  a  hidf  per  square  yard,  and, 
in  addition  thereto,  ten  per  centum  ad  vcUorem, 

**  (5)  On  finer  or  lighter  goods  of  like  description,  not  exceeding  two  hundred 
threads  to  the  square  inch,  counting  the  warp  and  filling,  if  unbleached,  six 
cents  per  square  yard;  if  bleached,  six  and  a  half  cents  per  square  yard;  if 
colored,  stained,  painted,  or  printed,  six  and  a  half  cents  per  square  yard,  and, 
in  addition  thereto,  fifteen  per  centum  ad  valorem, 

**  (6)  On  goods  of  lighter  description,  exceeding  two  hundred  threads  to  the 
square  inch,  counting  the  warp  and  filling,  if  unbleached,  seven  cents  per 
square  yard ;  if  bleached,  seven  and  a  half  cents  per  square  yard ;  if  colored, 
stained,  painted,  or  printed,  seven  and  a  half  cents  per  square  yard,  and,  in  ad- 
dition thereto,  fifteen  per  centum  ad  valorem :  provided,  that  upon  all  plain 
woven  cotton  goods,  not  included  in  the  foregoing  schedule,  unbleached,  valued 
at  over  sixteen  cents  per  square  yard;  bleached,  valued  at  over  twenty  cents 
per  square  yard ;  colored,  valued  at  over  twenty-five  cents  per  square  yard ;  and 
cotton  jeans,  denims,  and  drillings,  unbleached,  valued  at  over  twenty  cents 
per  square  yard;  and  all  other  cotton  goods  of  every  description,  the  value  of 
which  shall  exceed  twenty-five  cents  per  square  yard,  there  shall  be  levied. 
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collected,  and  paid  a  duty  of  thirty-five  per  centum  ad  belorem:  and  provided, 
further,  that  no  cotton  goods  having  more  than  two  hundred  threads  to  the 
square  inch,  counting  the  warp  and  filling,  shall  be  admitted  to  a  less  rate  of  |« 
duty  than  is  provided  for  goods  which  are  of  that  number  of  threads."  JJ 

*  ''(12)  *    *    *    and  all  other  manufactures  of  cotton,  not  otherwise  pro-* 
vided  for,  thirty-five  per  centum  ad  valorem/* 

The  contention  of  the  plaintiff  in  error  now  relied  on  is,  in  sub* 
stance,  that  the  goods  in  question  are  not  embraced  in  the  provis- 
ions of  the  statute,  applicable  to  "manufactures  of  cotton/'  described 
and  classed  by  the  number  of  threads  to  the  square  inch,  because 
that  description  had  reference  only  to  goods  so  described  and  classed 
by  mercantile  usage  in  dealings  between  buyers  and  sellers,  where 
the  threads  could  be  counted  by  the  aid  of  a  glass,  whereas,  the  goods 
in  question,  as  it  must  be  assumed  from  the  offers  of  proof  which  were 
rejected,  were  not  dealt  in  by  manufacturers  and  merchants  accord- 
ing to  any  such  usage,  and  could  not  be,  because  the  threads  in  a 
square  inch  could  not  be  counted,  except  by  unraveling  the  fabric  for 
that  purpose ;  and  it  is  therefore  argued  that,  as  the  goods  in  ques- 
tion were  of  a  new  manufacture,  not  known  at  the  date  of  the  passage 
of  the  act,  they  cannot  be  considered  as  within  the  specified  enumer- 
ation of  the  statute,  and  the  appropriate  duty  must  be  determined  by 
the  final  clause,  embracing  "all  other  manufactures  of  cotton  not 
otherwise  provided  for."  The  claim  is,  in  the  language  of  counsel 
making  it,  that  "congress  did  not  mean  to  subject  to  this  '  countable ' 
clause  every  article  of  cotton  manufacture  of  which,  by  cutting  out  a 
square  inch,  the  number  of  threads  constituting  the  warp  and  woof  of 
that  area  could  be  counted,  but  only  those  articles  in  which  the  threads 
were  counted  in  ordinary  mercantile  transactions  therein,  and  which 
could  be  counted  by  methods  practiced  by  the  trade." 

It  is  sought  to  support  this  argument  by  invoking  the  rule  of  con- 
struing the  statute  applied  in  Arthur  v.  Morrison,  96  U.  S.  108,  and 
the  numerous  cases  there  cited,  that  where  words  are  used  in  an  act 
imposing  duties  upon  imports  which  have  acquired,  by  commercial 
use,  a  meaning  different  &om  their  ordinary  meaning,  the  latter  may 
be  controlled  by  the  former  if  such  be  the  apparent  intent  of  the 
statute;  but  the  application  fails  in  the  present  instance  because  theg 
language  used  is^unequivocal.  There  is  no  reference  in  the  statute,* 
either  expressly  or  by  implication,  to  any  commercial  usage,  and 
there  is  no  language  in  it  which  requires  for  its  interpretation  the 
aid  of  any  extrinsic  circumstances.  The  rejected  proof  of  the  cus- 
tom of  merchants  to  rate  certain  descriptions  of  goods,  as  to  values, 
by  the  number  of  threads  to  the  square  inch,  as  ascertained  by  in- 
spection by  means  of  a  glass,  throws  no  light  whatever  on  the  meaning 
of  the  law,  because  the  law  fixes  the  rate  of  duty  by  a  classification 
based  on  the  number  of  the  threads  in  a  square  inch,  without  refer- 
ence to  the  mode  in  which  the  count  is  to  be  made.  It  might  be  quite 
convenient  for  dealers  not  to  count  the  threads,  except  when  they 


Digitized  by 


Google 


92  SUPSEMS  OOU&T  BSPOBTSB. 

could  do  80  without  onraTeling,  bat  it  is  pore  conjecture  that  congress- 
intended  to  stop  the  count  by  collectors  at  the  same  limit.  There 
appears  to  be  no  difficulty  in  counting  the  threads,  no  matter  how  fine 
the  fabric,  as  long  as  the  goods  are  plain  woven,  and  the  necessity  of 
unraveling  for  the  purpose  of  counting  seems  to  exist  only  in  case  of 
twilled  goods ;  and  yet  this  very  act  requires  a  count  of  threads  in 
the  case  of  jeans,  denims,  drillings,  bed-tickings,  etc.,  which  are 
twilled,  and  bases  a  difference  of  duty  upon  them  according  to  the 
number  of  threads  to  the  square  inch  so  ascertained. 

The  fact  that  at  the  date  of  the  passage  of  the  act  goods  of  the^ 
kind  in  question  had  not  been  manufactured,  cannot  withdraw  them 
from  the  class  to  which  they  belong,  as  described  in  the  statute,  where,, 
as  in  the  present  case,  the  language  fairly  and  clearly  includes  them. 

There  is  no  error  in  the  record,  and  the  judgment  is  accordingly- 
affirmed* 


(109  U.  a  162) 

Louis  v.  Tbustxbs  of  Bbown  Township,  Delaware  Gomity,  Ohio. 

(November  ft,  1S88.) 
Municipal  Bonds— Dbglared  Yom  bt  a  Fosmbr  Abjudication— Advkbsb  In-- 

TBRB8TB  OF  CO-DBFJSNDAim— DSCBBB  AS  TO,  CONGLUaTTIB. 

Adverse  interests  between  co-defendants  in  a  chancery  suit,  where  such  partiee* 
have  been  made  defendants  because  they  will  not  loin  as  plaintiffs  and  are  nec- 
essary parties  to  the  suit,  may  be  passed  upon  and  decided  in  that  suit.  The^ 
decree  will  be  oonclusiTe  upon  those  parties,  and  their  assignees,  if  they  have^ 
had  a  hearing  and  an  opportunity  of  asserting  their  rights.  So  hM  in  overrul- 
ing demurrers  to  pleas  setting  up  former  adjudications. 

C&reoran  v.  (Thesapeake  ^  Ohio  Canal  Co.  94  U.  &  741,  followed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Oeo.  Hoadly,  E.  M.  Johnson,  and  Edward  CdUton^  for  plaintiff  in 
error. 

§     G.  H.  Scribner,  for  defendant  in  error. 

t  •  MiLLEB,  J.  This  is  an  action  on  bonds  and  interest  coupons  thereto- 
attached,  signed  by  the  trustees  of  Brown  township,  payable  to  the 
Springfield,  Mt.Yemon  &  Pittsburgh  Bailroad  Company,  or  its  assigns, 
on  the  first  day  of  October,  1871,  and  dated  April  20,  1853.  The 
plaintiff  says  she  is  the  owner  and  holder  of  the  bonds  and  coupons, 
and  in  explanation  of  her  title  alleges  that  "after  execution  and  de- 
livery of  said  note  to  said  railway  company  as  aforesaid,  and  in  the 
year  1854,  the  said  railroad  company  did  indorse  and  deliver  said  note 
and  the  coupons  thereto  attached  to  Brown,  Collins  &  Brown,  and 
that  said  Browns,  Collins  &  Brown  afterwards  indorsed  and  delivered 
said  note  and  coupons  to  Bichard  B.  Hopple,  and  Bichard  B.  Hopple- 
afterwards  indorsed  and  delivered  said  note  and  coupons  to  the  plain- 
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tifP,  who  now  holds  and  owns  the  same.**  ^  The  defendants  for  answer,^ 
among  other  matters,  filed  two  pleas  of  a  former  adjadication,  in 
which  the  bonds  were  declared  to  be  void,  and  rely  upon  these  in  bar 
of  the  action. 

The  first  of  these  pleas,  called  defense  No.  8,  sets  oat  a  suit  by  one 
Hiram  Hippie,  plaintiff,  against  the  trustees  of  Brown  township, 
Bobert  B.  Hopple,  and  others,  in  which  he  alleges  himself  to  be  the 
owner  of  real  estate  incumbered  by  a  mortgage  to  secure  the  payment 
of  the  bonds  on  which  the  present  suit  is  brought,  and  that  said  de- 
fendants, among  whom  was  the  Bichard  B.  Hopple  from  whom  plaintiff 
in  this  suit  purchased  the  bonds  aforesaid,  asserted  a  claim  to  his  land 
on  account  of  said  mortgage.  The  plea  further  alleges  that  the  holders 
of  the  bonds,  among  whom  was  BichardB.  Hopple,  filed  their  answer 
and  cross«bill  alleging  the  bonds  and  mortgage  to  be  valid,  and  pray 
that  the  bonds  and  mortgage  might  be  declared  to  be  valid,  and  for 
a  decree  of  foreclosure  of  the  mortgage,  and  that  in  said  cross-bill  said 
Bichard  B.  Hopple  set  up  as  the  foundation  of  his  prayer  for  relief, 
his  ownership  of  the  identical  bonds  now  set  forth  in  this  action.  In 
the  suit  on  the  mortgage,  which  was  finally  appealed  to  the  supreme 
court  of  the  state.  Hopple  and  the  other  bondholders  failed,  and  were 
adjudged  to  pay  costs  on  the  ground  of  the  want  of  authority  in  the 
trustees  of  Brown  township  to  issue  the  bonds.  To  this  suit  the 
trustees  of  Brown  township  and  Bichard  B.  Hopple  and  other  bond- 
holders were  parties.  The  second  plea  sets  forth  an  application  by 
Bichard  B.  Hopple,  in  his  right  as  owner  of  these  bonds,  for  a  writ 
of  mandamm  from  the  supreme  court  of  Ohio  to  compel  the  trustees 
of  Brown  township  to  levy  a  tax  to  pay  the  interest  on  said  coupons. 
To  the  alternative  writ  the  trustees  answered,  denying  the  validity  of 
tho  bonds,  and  the  court  decided  that  the  supposed  bonds  and  coupons 
were  issued  without  any  legal  authority,  and  without  any  authority 
to  take  stock  in  the  railroad  company  to  which  they  were  delivered, 
and  gave  judgment  for  costs  against  said  Hopple.  The  plea  also 
avers  that  said  bonds  were  not  transferred  to  Annie  Louis,  plaintiff,  S 
until  long  after  said  bonds  and  coupons  were  due.  *  To  these  pleas^ 
demurrers  were  filed,  and  the  demurrers  overruled,  and  plaintiff  not 
desiring  to  replyor  plead  further,  judgment  was  rendered  for  defendant. 
The  error  assigned  by  plaintiff  is  the  overruling  of  these  demurrers. 

We  think  the  court  was  right,  upon  the  plainest  principles  of  juris- 
prudence. The  case  is  unembarrassed  by  the  doctrine  of  bona  fide 
purchaser  of  negotiable  securities,  because  the  bonds  were  overdue 
in  the  hands  of  Bichard  B.  Hopple  when  the  suit  of  Hippie  against 
him  and  others  to  have  them  declared  void  was  commenced;  the 
bonds  falling  due  October  1,  1871,  and  the  suit  commenced  October 
18th  of  that  year,  and  the  cross-bill,  in  which  Hopple  sought  to  en- 
force the  bonds,  was  commenced  April  2,  1872.  The  bonds  were 
therefore  past  due,  during  the  whole  period  of  that  litigation  in  which 
they  were  adjudged  to  be  void  in  his  hands. 
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As  regards  the  action  of  mandamus,  while  the  bonds  were  not  over- 
due at  the  time  of  the  judgment  against  Mr.  Hopple,  the  plea  ex- 
pressly avers  that  they  were  overdue  when  plaintiff  Louis  became 
their  owner,  and  as  she  alleges  in  her  declaration  that  she  bought 
them  of  Hopple,  it  follows  that  they  remained  in  his  hands  from  the 
date  of  the  judgment  on  mandamus  against  him  until  they  became 
past  due.  This  follows,  also,  from  the  fact  that  he  asserted  ownership 
of  them  after  they  were  due  in  the  cross-bill  to  Hippie's  suit.  The 
plaintiff,  therefore,  holding  under  Hopple  by  a  purchase  made  after 
the  bonds  were  due,  and  after  the  judgment  in  which  they  were  de- 
cided to  be  void  in  his  hands,  is  bound  by  that  judgment,  unless 
something  can  be  shown  which  takes  the  case  out  of  the  general  rule. 
In  the  mandamus  case  the  plaintiff  was  the  owner  of  the  bonds,  and 
the  present  plaintiff  is  bound  by  the  privity  of  a  subsequent  holder  of 
them.  The  defendants  in  that  case  are  the  defendants  in  this,  so 
that  the  action  is  now  between  parties  on  whom  that  judgment  is 
binding. 
S  The  only  objection  made  to  this  is  that  while  the  statute  of  Ohio 
•  makes  a  judgment  on  mandamus  a  bar  to  another  civil^ action  where 
the  writ  is  granted,  it  does  not  so  declare  where  it  is  refused.  The 
words  of  the  statute  are  not  presented  to  us,  nor  any  decision  of  the 
courts  of  that  state  cited  to  sustain  the  proposition.  It  is  easy  to 
see  why  the  statute  should  declare  that  where  a  party  has  had  a  re- 
covery of  what  he  claims  by  a  writ  of  mandamus,  the  other  party 
should  not  also  be  harassed  by  another  action  for  the  same  demand. 
But  it  would  not  follow  that  where  a  mandamus  was  refused  on 
grounds  which  were  conclusive  against  the  right  of  plaintiff  to  recover 
in  any  action  whatever,  that  the  judgment  would  not  be  a  protection 
when  such  other  action  was  brought.  Such  was  the  case  before  us. 
The  ground  of  the  court's  judgment  in  denying  the  mandamus  was 
not  left  to  inference,  however  strong  that  inference  might  be  from  the 
pleadings,  as  in  the  case  of  Block  v.  Corners,  99  U.  S.  686,  but  the 
court  declared,  in  the  case  we  are  now  considering,  in  positive  terms, 
that  "the  said  supposed  bonds  or  undertaking  and  coupons,  in  the 
writ  mentioned,  w^re  issued  by  the  defendants  without  any  legal 
power  or  authority,  *  *  *  and  without  any  legal  power  or  au- 
thority to  make  said  supposed  subscription  to  the  capital  stock  of  the 
railroad  company,  and  that  said  supposed  subscriptions,  and  said 
supposed  bonds  and  coupons,  are  for  said  reason  absolutely  void," 
and  that  defendants  are  not  estopped  to  set  up  the«,invalidity  of  said 
instruments.  Here  is  not  only  a  denial  of  the  writ  of  mamdamus, 
but  an  adjudication  that  in  the  hands  of  Hopple  the  bonds  now  in 
suit  were  absolutely  void. 

This  court  has  repeatedly  held,  since  Postmaster  OeneraX  KendaWs 
Case,  12  Pet.  614,  that  the  proceeding  in  mandamus  is,  when  appro- 
priate, an  action  at  law  to  recover  money,  and  is  subject  to  the  prin- 
ciples which  govern  said  actions ;  and  in  the  case  of  Block  v.  ComWs, 
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99  n.  S.  686,  the  denial  of  the  writ  is  held  to  be  oonolasive  in  a  sub- 
sequent action  as  to  the  invalidity  of  the  bonds,  though  the  fact  that 
the  decision  in  mandamus  was  based  on  that  ground  is  inferred  from 
the  pleadings,  and  not  from  the  express  language  of  the  judgment, 
as  in  the  present  case.  ^ 

*We  are  of  opinion  that  the  judgment  of  the  supreme  court  of  Ohio** 
established  the  fact  that  the  bonds  and  coupons  were  void  in  the 
hands  of  Hopple,  and  the  judgment  is  conclusive  of  that  fact  against 
his  vendee  and  privy  in  this  action.  The  same  result  must  follow  in 
the  case  of  Hippie  v.  Board  of  Trustees  and  Richard  B.  Hopple  and 
others.  It  is  argued,  in  avoidance  of  this  conclusion,  that  the  board 
of  trustees  and  Hopple  being  both  defendants  to  Hippie's  bill,  no  ad- 
versary contention  on  the  question  of  the  validity  of  the  bonds  could 
have  taken  place  between  them.  But  this  view  of  the  case  ignores 
entirely  the  facts  that  Hopple,  in  filing  his  cross-bill  seeking  to  estab- 
lish the  bonds  as  valid,  became  plaintiff,  and  made  the  trustees  de- 
fendants, and  in  this  manner  raised  the  issue  of  their  validity  be- 
tween himself  and  the  trustees  directly,  and  it  was  in  express  terms 
decided  against  him.  His  assignee  of  those  bonds,  in  the  present  ac- 
tion against  the  same  trustees,  is  clearly  bound  by  that  decision. 
But  if  there  had  been  no  cross-bill,  the  fact  that  both  Hopple  and  the 
trustees  were  placed  as  defendants  in  the  suit  of  Hopple,  does  not  im- 
pair the  conclusive  character  of  the  decree  in  that  case  as  between 
those  parties.  The  present  case  is  precisely  analogous  to  that  of 
Corcoran  v.  Chesapeake  <k  Ohio  Canal  Co.  94  U.  S.  741,  and  we  can- 
not better  express  our  views  of  this  case  than  by  a  quotation  from  the 
opinion  in  that : 

'<  It  is  said  that  Corcoran  and  his  co-trustees,  the  canal  company  and  the 
state  of  Maryland,  v)ere  ail  dtfendants  to  that  suit,  and  that  as  between  them 
no  issue  was  raised  by  the  pleadings  on  this  question,  and  no  adversary  pro* 
oeedings  were  had.  The  answer  Is  that  in  chancery  suits,  where  parties  are 
often  made  defendants  because  they  will  not  join  as  plaintiffs,  who  are  yet 
necessary  parties,  it  has  long  been  settled  that  adverse  interests  as  between 
co-defendants  may  be  passed  upon  and  decided,  and  if  the  parties  have  had  a 
hearing  and  an  opportunity  of  asserting  their  rights^  they  are  concluded  by  ths 
decree  as  far  as  it  affects  rights  presented  to  the  court  and  passed  upon  by  its 
decree.  It  is  to  be  observed,  also,  that  the  very  object  of  that  suit  was  to  de-  ^ 
termine  the  order  of  the  distribution  of  the  net  revenues  of  the  canal  company, « 
and*that  the  Corcoran  trustees  were  made  defendants  for  no  other  purpose  • 
than  that  they  might  be  bound  by  that  decree ;  and,  lastly,  as  the  decree  did 
undoubtedly  dispose  of  that  question,  its  conclusiveness  cannot  now  be  assailed 
collaterally,  on  a  question  of  pleading,  when  it  is  clear  that  the  issue  was 
fairly  made  and  was  argued  by  Corcoran's  counsel,  as  is  shown  by  the  third 
head  of  their  brief,  made  a  part  of  this  record  by  stipulation." 

And  in  conclusion  the  court  say : 

*'  It  seems  to  us  very  clear  that  the  question  we  are  now  called  on  to  decide 
has  been  already  decided  by  a  court  of  competent  jurisdiction,  which  had  be- 
fore it  the  parties  to  the  present  suit ;  that  it  was  decided  on  an  issue  properly 
raised,  to  which  issue  both  complainant  and  defendant  here  were  partie  y  and 
in  which  the  appellant  here  was  actually  heard  by  his  own  counsel;  anj  that 
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it  therefore  falls  within  the  salutary  rule  of  law  which  makes  such  a  decision 
flnal  and  conclusiye  between  the  parties,  and  that  none  of  the  exceptions  to 
that  rule  exist  in  this  case." 

We  are  of  opinion  that  both  demurrers  weid  properly  overruled, 
and  affirm  the  judgment  of  the  circuit  court. 

Mr.  Justice  Matthews  did  not  sit  in  this  ease. 


<109  U.  S.  189) 

Abthub,  Gollector,  etc.,  v.  Pabtob  and  others. 

(NoTember  S,  1883.) 

Customs  Dutubs— Ad  Yalorxic  Duty  on  Washed  Wool. 

The  act  of  congress  (Rot.  St.  tit.  33,  sched.  L)  imposing  duties  on  hnported  wool, 
makes  the  appraised  Talue  of  wool  in  its  unwashed  state  the  standard  for  de- 
termining the  amount  of  ad  valorem  duty  to  be  collected  upon  washed  wool. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
.    Asst.  AUy.  Gen,  Maury^  for  plaintiff  in  error. 

Edward  Hartley  and  TF.  H.  Coleman,  for  defendants  in  error. 

Matthews,  J.  This  action  was  brought  by  the  defendants  in  error 
to  recover  from  the  defendant  below,  now  plaintiff  in  error,  money 
alleged  to  have  been  illegally  exacted  and  paid  under  protest  as  cus- 
toms duties  upon  an  importation  of  wool.  Upon  the  facts  set  out  in 
a  bill  of  exceptions,  and  in  respect  to  which  there  is  no  dispute,  there 
was  a  verdict  and  judgment  for  the  plaintiff  below,  upon  a  charge  of 
the  court  to  that  effect,  to  review  which  this  writ  of  error  is  prose- 
cuted ;  the  error  alleged  being  that,  upon  the  law  of  the  case,  the  ver- 
dict and  judgment  should  have  been  rendered  for  the  plaintiff  in 
error.  The  importation,  which  took  place  January  3, 1876,  consisted 
of  3,294  pounds  of  washed  wool,  of  class  1,  tariff  schedule  L,  the 
dutiable  appraised  value  of  which  in  its  washed  condition  was  $1,627, 
or  49.49  cents  per  pound.  Had  it  been  imported  in  an  unwashed 
condition,  the  dutiable  appraised  value  thereof  would  have  been 
$813.60,  or  24.69  cents  per  pound.  There  were  three  grades  or  de- 
scriptions of  wool  known  to  the  trade,  rated  as  to  value  according  to 
the  degree  to  which  they  had  been  freed  from  impurities,  by  processes 
9 of  cleaning,  known  as  unwashed,  washed,  and  scoured  wool;  and  their 
•*cost  and  value  were  determined  in  a  corresponding  proportion^ washed 
wool  being  worth  twice  and  scoured  wool  three  times  that  of  unwashed 
wool.  The  same  distinction,  for  the  purposes  of  the  law,  was  made 
in  the  provisions  of  the  tariff  act  then  in  force.  By  the  terms  of  that 
act  (Bev.  St.  tit.  33,  sched.  L)  foreign  wools  were  divided  into  three 
classes, — the  ffrst  clothing  wools,  the  second  combing  wools,  the  third 
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carpet  wools  and  other  similar  wools.  It  was  provided  that  "the 
duty  upon  wool  of  the  first  class,  which  shall  be  imported  washed, 
shall  be  twice  the  amount  of  the  duty  to  which  it  would  be  subjected 
if  imported  unwashed;  and  the  duty  upon  wool  of  all  classes,  which 
shall  be  imported  scoured,  shall  be  three  times  the  duty  to  which  it 
would  be  subject  if  imported  unwashed."  It  was  then  provided  that 
the  duty  to  be  levied  should  be  as  follows : 

"  Wools  of  the  fii-st  class,  the  value  whereof  at  the  last  port  or  place  whence 
exported  to  the  United  States,  excluding  charges  in  such  port,  shall  be  thirty- 
two  cents  or  less  per  pound,  ten  cents  per  pound,  and  in  addition  thereto 
eleven  per  centum  ad  valorem.  Wools  of  the  same  class,  the  value  whereof 
at  the  last  port  or  place  whence  exported  to  the  United  States,  excluding 
charges  in  such  port,  shall  exceed  thirty-two  cents  per  pound,  twelve  cents 
per  pound,  and  in  addition  thereto  ten  per  centum  ad  valorem.** 

The  collector,  in  making  his  assessment  upon  the  importation  in 
question,  exacted  duty  as  follows : 

On  3,294  pounds,  @  20  cts.  per  pound,       •           -  -                •  658  80 

^  $1,627,  (its  value  vmshed,)  @  22  per  cent.,             •  -              357  94 

Total, •1,016  74 

The  importers  protested  that  they  should  be  charged,  as  an  ad 
valorem  duty,  only  $178.97,  or  one-half  the  amount  charged  and  col- 
lected, being  22  per  cent,  on  the  reduced  value  of  the  wool,  as  if  un- 
washed, making  a  difference  of  $178.97,  which  is  the  amount  in  con- 
troversy. It  was  proven  on  the  trial  that  the  value  of  that  number? 
of  pounds  of  such  wool,  unwashed,  would  have  been  $818.50.  *  The* 
construction  of  the  statute,  and  the  rule  of  computation  adopt^ed  by 
the  collector,  proceeds  upon  the  supposition  that  the  rate  of  duty  to 
be  charged  and  collected  upon  washed  wool  is  to  be  double  that 
charged  and  collected  upon  the  same  weight  and  value  of  unwashed 
wool.  Hence,  because  3,294  pounds  of  unwashed  wool  would  be 
chargeable  with  a  duty  of  10  cents  per  pound,  and  11  per  cent,  of  its 
appraised  value  as  unwashed  wool,  it  is  found  that  the  same  weight 
of  washed  wool  would  be  chargeable  with  20  cents  per  pound,  and  22 
per  cent,  of  its  appraised  value  as  washed  wool. 

The  error  in  this  calculation  clearly  is  in  assuming  that  the  same 
number  of  pounds  of  unwashed  wool  would  be  worth  as  much  as  washed 
wool ;  a  supposition  which  is  inconsistent  with  the  fact,  as  admitted, 
and  with  the  evident  meaning  of  the  law.  The  language  of  the  act 
of  congress  is  too  plain  to  admit  of  doubt.  It  declares  that  the  duty^ 
upon  a  given^quantity  of  washed  wool  shall  be  twice  the  amount  of* 
duty  "to  which  it  would  be  subjected  if  imported  unwashed."  By  the 
terms  of  the  comparison  the  weight  is  supposed  to  be  the  same  in 
both  cases — in  the  case,  as  actually  presented,  a  quantity  of  wool 
weighing  8,294  pounds.  Hence  the  duty,  so  far  as  determined  by 
weight,  is  calculated  upon  the  same  number  of  pounds,  being  11  cents 
per  pound  for  the  unwashed  wool  and  22  cents  per  pound  for  the 
V.3— 7 
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washed  wool.  But  when  the  ad  valorem  daty  is  to  be  determined,  the 
relative  values  necessarily  determine  its  amount;  and  as  8,294 
pounds  of  unwashed  wool  is  to  be  appraised  at  $813.60,  while  the 
same  weight  of  washed  wool  would  be  twice  that  sum,  or  $1,627,  it 
follows  that  the  duty  on  the  latter  is  to  be  double  that  which  the  Law 
imposes  upon  the  former,  namely,  22  per  cent,  of  $813.50,  which  is 
equal  to  $178.97,  and  not  22  per  cent,  on  $1,627,  equal  to  $357.94, 
as  charged  by  the  collector.  If  the  rule  adopted  by  him  should  pre- 
vail, the  amount  of  the  ad  valorem  duty  collected  upon  equal  weights 
of  unwashed  and  of  washed  wool  would  be  four  times  as  great  upon 
the  latter  as  upon  the  former,  for  not  only  is  the  rate  of  duty  doubled, 
but  it  is  assessed  upon  doable  the  value  of  the  unwashed  wool.  But 
the  statute  expressly  limits  the  duty  in  the  case  of  washed  wool  to 
double  the  amount  to  which  it  would  be  subjected  if  imported  un- 
washed. 

It  is  admitted  in  argument  that  the  letter  of  the  law  justifies,  if  it 
does  not  require,  this  conclusion;  but  it  is  urged  that  the  meaning  of 
the  statute  requires  the  construction  which  would  impose  rates  of  duty 
upon  washed  wool  double  those  imposed  upon  unwashed,  calculated 
upon  the  weight  and  value  of  each,  separately  considered.  And  this 
contention  is  maintained  upon  the  argument  that  the  contrary  reading 
of  the  statute  implies  that  congress  has  made  the  appraised  value  of 
wool  in  its  unwashed  state  the  standard  for  determining  the  amount  of 
ad  valorem  duty  to  be  collected  upon  washed  wool,  which,  it  is  insisted 
upon  the  argument,  ah  inconvenienti,  is  not  admissible.  But  this  is 
not  by  implication  merely,  but  expressly  what  the  act  declares;  and 
S  »ny  fancied  or  real  objections  to  such  a  standard  cannot  affect  the 
f  obvious  meaning  of  the  law.  It  is*obvious,  however,  that  the  natural 
division  of  wools  into  the  grades  of  unwashed,  washed,  and  scoured, 
carried  into  the  act  as  the  ground  of  difference  in  the  amount  of  du- 
ties to  be  assessed  accordingly,  fully  explains  the  intention  of  congress 
to  tax  the  wool  itself  uniformly  by  varying  the  amount  of  duty  accord- 
ing to  the  degree  to  which  a  given  quantity  has  been  freed,  by  pro- 
cesses of  cleansing,  from  the  dirt  and  foreign  matter  with  which,  in 
its  unwashed  state,  it  is  usually  found. 
There  is  no  error  in  the  record,  and  the  judgment  is  afSrmed. 
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Manhattah  Lm  Ins.  Go.  v.  Bbouohtoh,  Trustee. 

(Noyember  S,  1888.) 

JuDGMEirr  ov  NoNBurr— Effect  on  Bubsbquent  Aohon— Lifb  Zhboraitob— 

BUICIDB  BT  InBANS  FZB8QH. 

A  Judgment  of  nonfluit  is  no  bar  to  a  new  action,  and  of  no  weight  as  eyidence  at 
the  trial  of  that  action. 

Pending  an  action  in  a  court  of  the  state  of  New  York  against  a  corporation  estab* 
lished  in  tliat  state,  by  a  widow,  a  citizen  of  New  Jersey,  upon  a  policy  of  in- 
surance on  the  life  of  her  husband,  the  plaintiff  assigned  the  policy  to  a  citizen 
of  New  York  in  trust  for  her  benefit,  and  was  afterwards  nonsuited  by  order 
of  the  court.  Upon  a  subsequent  petition  by  the  trustee  to  another  court  of 
the  state  to  be  relieyed  of  his  trust,  a  citizen  of  New  Jersey  was  at  her  request 
appointed  trustee  in  his  stead.  One  object  of  this  appointment  was  to  enable 
a  suit  on  the  policy  to  be  brought  in  the  circuit  court  of  the  United  States, 
which  was  afterwards  brought  accordingly.  EM,  that  the  suit  should  not  be 
dismissed  under  the  act  of  the  third  of  March,  1870,  c  187,  iil^i. 

A  aelf-kiUing  by  an  insane  person,  understanding  the  physical  nature  and  oonse- 

auences  of  his  act,  but  not  its  moral  aspect,  is  not  a  death  by  suicide,  withfai 
tie  meaning  of  a  condition  in  a  policy  oi  insurance  upon  his  life,  that  the  pol- 
icy shall  be  void  in  case  he  shall  die  oy  suicide,  or  by  the  hands  of  Justice,  or 
in  consequence  of  a  duel,  or  of  the  yiolation  of  any  law 

In  Error  to  the  Girooit  Cioart  of  the  United  States  for  the  Soathem 
District  of  New  York. 
James  Otis  Hoyt,  for  plaintiff  in  error*  ^ 

Erastus  F.  Brovm,  for  defendant  in  error.  JJ 

Geay,  J.  This  is  an  aotion  brought  on  the  ninth  of  Tune,  1879/ 
in  the  cironit  court  of  the  United  States  for  the  soathem  district  of 
New  York,  by  John  G.  Broughton,  a  eitizen  of  Bloomfield,  in  the  state 
of  New  Jersey,  against  a  corporation  established  in  the  city  and  state 
of  New  York,  upon  a  policy  of  insurance  in  the  sam  of  $10,000,  on 
the  life  of  Israel  Ferguson,  of  New  York,  dated  the  fifteenth  of  June, 
1864,  made  and  payable  to  his  wife,  and  containing  a  condition  that 
it  should  be  null  and  yoid  "in  case  he  shall  die  by  suicide,  or  by  the 
hands  of  justice,  or  in  consequence  of  a  duel,  or  of  the  violation  of  any 
law  of  these  states,  or  of  the  United  States,"  or  of  any  other  country 
which  he  might  be  permitted  by  this  policy  to  visit  or  reside  in.  AtS 
the  trial,  the  plaintiff  offered  evidence  that  Ferguson  died*in  the* 
city  of  New  York  on  the  fourteenth  of  August,  1876,  and  that  pres- 
ently afterwards  his  widow  and  family  removed  to  Bedbank,  in  the 
state  of  New  Jersey,  and  had  since  had  their  home  there.  He  also 
introduced  a  deed  dated  the  tenth  of  February,  1877,  by  which  Mrs. 
Ferguson  assigned  the  policy  to  John  G.  Nestell,  of  New  York,  in 
trust,  to  pay  a  claim  for  $2,000,  and  the  necessary  expenses  of  col- 
lecting the  amount  of  the  policy,  and  to  invest  the  surplus  for  her 
benefit;  and  a  record  of  the  supreme  court  of  New  York,  showing 
that  in  May,  1879,  in  a  suit  brought  by  Nestell  against  Mrs.  Fergu- 
son to  be  relieved  of  his  trust,  Bronghton,  the  plaintiff,  was,  npon  her 
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reqaest,  substituted  as  trustee  in  Nestell's  stead.  There  was  evidence 
tending  to  show  that  one  object  in  having  Broughton  appointed  was 
that  a  suit  could  be  brought  in  his  name  in  the  United  States  court. 

The  defendant,  having  pleaded  in  bar  a  former  judgment  in  an  ac- 
tion brought  against  it  upon  the  policy  by  Mrs.  Ferguson,  in  October^ 
1876,  in  the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
offered  evidence  by  which  it  appeared  that  in  such  an  action  the  death 
of  Ferguson  by  hanging  himself  was  proved^  and  the  only  question  in 
controversy  was  whether,  and  how  far,  he  was  insane  at  the  time  of 
his  death;  and  that  upon  the  defendant's  motion  the  court,  in  De- 
cember, 1878,  granted  a  nonsuit,  because  he  was  not  shown  to  have 
been  so  insane  as  not  to  know  the  physical  consequences  of  his  act, 
and  the  decision  was  entered  of  record  in  this  form :  "Motion  for  non- 
suit granted,  and  complaint  dismissed ;  allowance,  one  hundred  and 
fifty  dollars  to  defendant,  if  further  litigation  be  carried  on  by  plain- 
tiff." 

The  defendant  requested  the  circuit  court  to  direct  a  verdict  for 
the  defendant,  because  the  former  judgment  was  a  bar,  and  after- 
wards objected  to  the  introduction  by  the  plaintiff  of  evidence  of  the 
condition  of  Ferguson's  mind  at  the  time  of  his  death,  because  that 
question  had  been  tried  and  determined  in  the  former  action.  The 
court  rightly  denied  the  request,  and  overruled  the  objection.  A 
iS  judgment  of  nonsuit  does  not  determine  the  rights  of  the  parties,  and 
•  IB  no  bar  to  a  new  action.  •  Homer  v.  Brown,  16  How.  854.  A  trial 
upon  which  nothing  was  determined  cannot  support  a  plea  of  res  ad- 
judicata,  or  have  any  weight  as  evidence  at  another  trial. 

The  defendant,  at  the  close  of  the  plaintiff's  evidence  in  chief,  and 
again  at  the  close  of  all  of  the  evidence  in  the  case,  moved  to  dismiss 
the  action  for  want  of  jurisdiction,  because  Broughton  had  only  a 
nominal  interest,  and  the  real  controversy  was  between  citizens  of 
New  York;  and  at  the  argument  in  this  court  contended  that  the  ac- 
tion should  be  dismissed  because  the  evidence  showed  that  the  plaintiff 
was  made  trustee  for  the  purpose  of  bringing  an  action  in  the  United 
States  court,  after  Mrs.  Ferguson  had  failed  to  recover  in  the  state 
court,  under  the  rule  established  by  the  recent  decisions  of  the  court 
of  appeals  in  Van  Zandt  v.  Mutual  Benefit  L.  Ins.  Co.  55  N.  Y.  169, 
and  Weed  v.  Same,  70  N.  Y.  561. 

But  the  case  does  not  fall  within  the  prohibition  of  the  first  section 
of  the  act  of  March  3,  1875,  c.  137,  that  no  circuit  court  shall  have 
cognizance  of  any  suit  founded  on  contract,  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover 
thereon  if  no  assignment  had  been  made;  nor  within  the  provision  of 
the  fifth  section  of  the  same  act,  authorizing  the  circuit  court  to  dismiss 
a  suit,  upon  being  satisfied  that  it  does  not  really  and  substantially 
involve  a  dispute  or  controversy  properly  within  its  jurisdiction,  or 
that  parties  have  been  improperly  or  coUusively  made  or  joined  for 
the  purpose  of  creating  a  case  cognizable  by  that  court.     18  St.  470» 
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472;  WiUiamsY.  Nottawa,  104  U.  S.  209.  Mrs.  Ferguson,  the  as- 
sured and  payee  named  in  the  policy,  was  herself  a  citizen  of  New 
Jersey,  and  as  such,  if  no  assignment  had  been  made,  might  have 
sued  the  company  in  the  circuit  court  of  the  United  States;  and 
Bromfiield,  a  citizen  of  the  same  state,  was  appointed  in  the  stead  of 
the  former  trustee,  a  citizen  of  New  York,  not  by  Mrs.  Ferguson's 
deed  in  pais,  but  by  a  court  of  competent  jurisdiction.  Under  these 
circumstances  the  mere  fact  that  one  object  in  having  him  appointed 
was  to  enable  a  suit  to  be  brought  in  the  circuit  court  is  not  sufficient 
to  require  or  justify  the  construction  that  he  was  improperly,  and  itS 
cannot  be  pretended  that  he  was  collasively,  made  a*plaintiff  for  the** 
purpose  of  creating  a  case  cognizable  by  that  court.  The  question  in- 
volved was  not  a  question  of  local  law,  but  of  general  jurisprudence, 
upon  which  Mrs.  Ferguson,  and  Broughton,  as  her  trustee,  had  a 
right  to  seek  the  independent  judgment  of  a  federal  court.  Rail- 
road Co.  V.  Lockwood,  17  Wall.  857,  368;  Mich.  Cent.  R.  Co.  v.  Myrick, 
107  U.  S.  102;  [8.  C.  1  Sup.  Ct.  Rbp.  426;]  Burgess  v.  Seligman, 
107  U.  8.  20;  [8.  C.  2  8up.  Ct.  Rbp.  10.] 

Several  minor  points  suggested  at  the  argument  hardly  present  any 
question  of  law.  The  interrogatories  put  by  the  counsel  for  the  plain- 
tiff to  the  expert  called  by  the  defendants  were  clearly  admissible  on 
cross-examination  for  the  purpose  of  testing  the  knowledge  and  ac- 
curacy of  the  witness,  and  require  no  special  consideration.  The  in- 
struction requested,  that  ''the  only  legal  test  of  insanity  is  delusion," 
was  in  direct  contradiction  of  the  testimony  of  the  experts  called  on 
each  side,  and  could  not  properly  be  given  as  a  rule  of  law.  The 
court  rightly  refused  to  direct  a  verdict  for  the  defendant,  on  the 
ground  that  there  was  no  sufficient  evidence  to  show  that  Ferguson 
was  insane,  or  to  render  the  defendant  liable  upon  its  contract. 
Without  undertaking  to  recapitulate  the  evidence,  it  is  sufficient  to 
say  that  members  of  his  family,  and  persons  well  acquainted  with 
him  in  his  business,  testified  that  he  was  naturally  of  a  lively,  cheer- 
ful, sanguine  disposition;  that  in  1874  be  met  with  heavy  losses  in 
business,  and  his  son  died  suddenly  by  falling  from  a  window;  that 
from  that  time  forward  there  was  a  marked  change  in  his  demeanor; 
"he  was  always  walking  with  his  head  bowed  down,  and  a  gloomy 
expression,  and  the  entire  vitality  and  cheerfulness  which  the  man 
had  before  was  gone;"  "he  was  gloomy,  dull,  mopish ;"  "he  sat  down 
in  the  office  and  moaned  and  would  be  gloomy  there;**  "he  always 
complained  of  his  head;  he  would  say,  *  The  trouble  is  here;  it  is  all 
in  my  head,  my  head;*  **  that  shortly  before  his  death  he  had  "a  va- 
cant expression  in  his  face;"  "he  had  a  queer  expression  about  his 
eyes;  it  was  a  sort  of  wild,  unnatural  expression;"  "that  kind  of  ex- 
pression which  the  human  face  takes  on  when  one  is  frightened;  a 
far-off,  glassy  look,  as  though  the  mind  was  dwelling  on  nothing ;"« 
*that  "he  was  very  much  changed,  and  was  very  excitable;  he  looked^ 
different,  and  had  a  wild  expression;  he  staid  a  great  deal  by  him- 
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self  when  he  oame  home  from  business;  he  would  go  to  his  room  and 
lie  on  his  bed  with  his  hat  and  overcoat  on,  and  not  oome  out  to  his 
meals."  The  experts  called  for  the  plaintiff  testified  that  Ferguson 
was  suffering  from  that  kind  of  unsoundness  of  mind  which  they 
termed  melancholia.  There  was  clearly  some  evidence  of  insanity 
for  the  jury,  and  the  question  of  its  weight  was  for  them,  and  not  for 
the  court.     Ins.  Co.  v.  Rodel,  95  U.  8.  232. 

The  remaining,  and  the  most  important,  question  in  the  case  is 
whether  a  self-killing  by  an  insane  person,  having  sufficient  mental 
capacity  to  understand  the  deadly  nature  and  consequences  of  his 
act,  but  not  its  moral  aspect  and  character,  is  a  death  by  saicide, 
within  the  meaning  of  the  policy.  This  is  the  very  question  that 
was  presented  to  this  court  in  1872  in  the  case  of  Life  In$.  Co.  v. 
Terry,  15  Wall.  580.  At  that  time  there  was  a  remarkable  conflict 
of  opinion  in  the  courts  of  England,  in  the  courts  of  the  several  states, 
and  in  the  circuit  courts  of  the  United  States,  as  to  the  true  interpre- 
tation of  such  a  condition.  All  the  authorities  agreed  that  the  words 
"die  by  suicide"  or  "die  by  his  own  hand"  did  not  cover  every  possi- 
ble case  in  which  a  man  took  his  own  life,  and  could  not  be  held  to 
include  the  case  of  self-destruction  in  a  blind  frenzy  or  under  an 
overwhelming  insane  impulse.  Some  courts  and  judges  held  that 
they  included  every  case  in  which  a  man,  sane  or  insane,  voluntarily 
took  his  own  life.     Others  were  of  opinion  that  any  insane  self-de- 

8  struction  was  not  within  the  condition.* 

•  •In  Terry*8  Case,  (the  trial  of  which  in  the  circuit  court  before  Mr. 
Justice  MiLLEB  and  Judge  Dillon  is  reported  in  1  Dill.  408,)  it  was 
admitted  that  the  person  whose  life  was  insured  died  by  poison,  self- 
administered;  and  the  insurance  company  requested  the  court  to  in« 
struct  the  jury — First,  that  if  he  destroyed  his  own  life,  and  at  the  time 
of  self-destruction  had  sufficient  capacity  to  understand  the  nature  of 
the  act  which  he  was  about  to  commit,  and  the  consequences  which 
would  result  from  it,  the  plaintiff  could  not  recover  on  the  policy; 
and,  secondly,  that  if  the  self-destruction  was  intended  by  him,  he 
having  sufficient  capacity  at  the  time  to  understand  the  nature  of  the 
act  which  he  was  about  to  commit,  and  the  consequences  which  would 
result  from  it,  it  was  wholly  immaterial  that  he  was  impelled  thereto 
by  insanity,  which  impaired  his  sense  of  moral  responsibility,  and 
rendered  him  to  a  certain  extent  irresponsible  for  his  action.  15 
Wall.  581.     The  circuit  court  declined  to  give  either  of  the  instruc- 

WorradaiU  ▼.  Hunter,  6  Man.  &  G.  639 ;  S.  0.  6  Scott,  K.  R.  418:  D&rmay  v.  Bor- 
radaile,  10  Beav.  335;  Sehwabe  ▼.  Olift,  2  Car.  &  K.  134,  and  3  0.  B.  437;  i^tormont 
V.  Waterloo  Ins.  (Jo.  1  Falc.  &  F.  22 ;  Dufaw  v.  Profesnonal  Im.  Go,  25  Beav.  599, 
602;  Solieitors*  Assurance  Soe.  ▼.  Lamb,  1  Hem.  &  M.  716,  and  2  De  Qex,  J.  &  8. 
261;  Breasted  v.  Farmers*  Trust  dt  Loan  Co.  4  HiU,  73,  and  8  N.  Y.  299 ;  Dean  v. 
American  Ins.  Co.  4  Allen,  96 ;  Ooop&r  V.  MassaehusetU  Ins,  Co,  102  Mass.  227 ;  Easta- 
brook  Y.  Union  Ins,  Co,  54  Me.  224;  Qove  v.  Farmers*  Ins.  Co.  48  N.  H.  41;  8t. 
Louis  Ins,  Co.  ▼.  Graves,  6  Bush,  268 ;  Ifimick  v.  Mutual  Life  Ins.  Co,  10  Amer. 
Law.  Reg.  (N.  B.)  101;  Gay  v.  Union  Ins.  Co.  9  Blatchf.  0.  6. 142;  Terry  Y.Ltfe 
Ins.  Co,  1  Dia  403. 
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tioD8  reqaested,  and  instruoted  the  jnry  in  substantial  aocordanoe 
with  the  first  of  them  only,  saying: 

'*It  devolves  on  the  plaintiff  to  prove  such  insanity  on  the  part  of  the  de- 
cedent, existing  at  the  time  he  took  the  poison,  as  will  relieve  the  act  of  tak- 
ing his  own  life  from  the  effect  which,  by  the  general  terms  used  in  the  pol- 
icy, self-destruction  was  to  have,  namely,  to  avoid  the  policy.  It  is  not  every 
kind  or  degree  of  insanity  which  will  so  far  excuse  the  party  taking  his  own 
life  as  to  make  the  company  insuring  liable.  To  do  this,  the  act  of  self-de- 
struction must  have  been  the  consequence  of  the  insanity,  and  the  mind  of  the 
decedent  must  have  been  so  far  deranged  as  to  have  made  him  incapable  of 
using  a  rational  judgment  in  regard  to  the  act  which  he  was  committing.  If 
he  was  impelled  to  the  act  by  an  insane  impulse,  which  the  reason  that  was 
left  him  did  not  enable  him  to  resist,  or  if  his  reasoning  powers  were  so  far 
overthrown  by  his  mental  condition  that  he  could  not  exercise  his  reasoning 
faculties  on  the  act  he  was  about  to  do,  the  company  is  liable.  On  the  other 
hand,  there  is  no  presumption  of  law,  prima  facie  or  otherwise,  that  self-de*^ 
struction  arises  from  insanity;  and  if  you  believe  from  the  evidence  that  thejj 
decedent,  although  excited,  or  angry,  or  distressed  in  mind,  formed  the^deter-* 
mination  to  take  his  own  life,  because,  in  the  exercise  of  his  usual  reasoning 
faculties,  he  preferred  death  to  life,  then  the  company  is  not  liable,  because  he 
died  by  his  own  hand  within  the  meaning  of  the  policy."    15  Wall.  582. 

The  necessary  effect  of  giving  these  instructions^  after  refusing  to 
give  the  second  instruction  requested,  was  to  rule  that  if  the  deceased 
intentionally  took  his  own  life,  having  sufficient  mental  capacity  to 
understand  the  physical  nature  and  consequences  of  his  act,  yet  if  he 
was  impelled  to  the  act  by  insanity,  which  impaired  his  sense  of  moral 
responsibility,  the  company  was  liable.  That  the  ruling  was  so  un- 
derstood by  this  court  is  apparent  by  the  opening  sentences  of  its 
opinion  on  page  583,  as  well  as  by  its  conclusion,  which,  after  a  re- 
view of  the  conflicting  authorities  on  the  subject,  was  announced  in 
these  words :  *' We  hold  the  rule  on  the  question  before  us  to  be  this : 
If  the  assured,  being  in  the  possession  of  his  ordinary  reasoning  fac- 
ulties, from  anger,  pride,  jealousy,  or  a  desire  to  escape  from  the  ills 
of  life,  intentionally  takes  his  own  life,  the  proviso  attaches  and  there 
can  be  no  recovery.  If  the  death  is  caused  by  the  voluntary  act  of 
the  assured,  he  knowing  and  intending  that  his  death  shall  be  the 
result  of  his  act,  but  when  his  reasoning  faculties  are  so  far  impared 
that  he  is  not  able  to  understand  the  moral  character,  the  general 
nature,  consequences,  and  effect  of  the  act  he  is  about  to  commit,  or 
when  he  is  impelled  thereto  by  an  insane  impulse,  which  he  has  not 
the  power  to  resist,  such  death  is  not  within  the  contemplation  of 
the  parties  to  the  contract,  and  the  insurer  is  liable."  Pages  590,  591. 

In  Ins.  Co.  V.  Rodel,  95  U*  S.  232,  the  same  rule  was  expressly 
reaffirmed.  In  that  case  the  circuit  court  declined  to  instruct  the  jury 
that  the  plaintiff  could  not  recover  if  the  assured  knew  that  the  act 
which  he  committed  would  result  in  death,  and  deliberately  did  it  for 
that  purpose;  and  instead  thereof,  repeated  to  the  jury  the  instruc- 
tions of  the  circuit  court  in  Terry's  Case,  and  the  conclusion  of  the 
opinion  of  this  court  in  that  case,  as  above  quoted.     This  court,  in 


Digitized  by 


Google 


104  SUPBEMB  COUBT  BBPOBTSB. 

8 

•  affirming  the  judgment,  said:*  ''This  charge  is  in  the  very  words  of 
the  charge  sanctioned  and  approved  by  this  court  in  the  case  of  Lift 
Ins,  Co.  V.  Terry ^  16  Wall.  680,  including  an  explanatory  clause  of 
the  opinion  of  the  court  in  that  case.  We  see  no  reason  to  modify 
the  views  expressed  by  us  on  that  occasion."    96  U.  S.  241. 

The  policies  in  the  cases  of  Terry  and  of  Rodel  used  the  words  "die 
by  his  own  hand,"  instead  of  which  the  policy  before  us  has  the  words 
"die  by  suicide."  But,  for  the  purposes  of  this  contract,  as  was  ob- 
served in  Terry' 9  Case,  16  Wall.  691,  the  two  expressions  are  equivalent. 

In  the  present  case,  the  defendant  requested  the  court  to  instruct 
the  jury  "that  if  Israel  Ferguson  died  by  suicide  the  plaintiff  cannot 
recover,  unless  he  has  proved  to  your  satisfaction  that  such  act  of 
self-destruction  was  not  Ferguson's  voluntary  and  willful  act;  that  he 
had  not  at  the  time  sufficient  power  of  mind  and  reason  to  understand 
the  physical  nature  and  consequences  of  such  act,  and  did  not  have, 
at  the  time,  a  purpose  and  intention  to  cause  his  own  death  by  the 
act;"  "that  unless  the  evidence  established  that  Israel  Ferguson  did 
not  commit  suicide  consciously  and  voluntarily,  the  plaintiff  cannot 
recover;"  and  "that  if  he  thus  committed  it,  it  is  immaterial  whether 
he  was  capable  of  understanding  its  moral  aspects,  or  of  distinguish- 
ing between  right  and  wrong." 

The  court  declined  to  give  these  instructions,  and  read  to  the  jury 
the  second  instruction  refused  in  Terry's  Case,  and  the  instructions 
given  therein,  as  above  quoted,  and  stated  that  the  refusal  of  the 
former  and  the  giving  of  the  latter  had  been  approved  by  this  court, 
and  that  its  decision  contained  a  full  exposition  of  the  law,  so  far  as 
it  was  necessary  to  be  understood  for  the  purposes  of  this  case,  and 
laid  down  the  rule  which  would  determine  them  in  the  application  of 
the  evidence  which  had  been  introduced ;  and  further  instructed  them 
as  follows : 

"Upon  the  part  of  the  defendant,  all  argument  based  upon  the  peculiar  cir- 
^  cumstancee  surrounding  the  suicide  has  been  addressed  to  you,  which  is  de* 
n  serving  of  consideration;  the  various  circumstances,  showing  premeditation, 
•  plan,  thought,  which,  it  is^very  fairly  urged,  afford  quite  strong  evidence 
that  at  the  time  of  his  death  he  was  in  the  full  possession  of  his  mental  fac- 
ulties. A  serious  question,  gentlemen,  which  you  will  ask  yourselves  in  this 
case,  it  seems  to  me,  is  this:  Had  he,  in  view  of  his  misfortunes,  and  of  the 
probable  future  that  awaited  him,  deliberately  come  to  the  conclusion  that  it 
was  better  to  die  than  to  live,  and  did  he  in  that  view  commit  suicide;  or  was 
he  so  far  mentally  unsound  that  he  could  not  exercise  a  rational  judgment 
upon  the  question  of  life  and  death  ?  Did  he  become  oblivious  to  the  duties 
which  lie  owed  to  his  family,  to  his  friends,  and  to  himself?  Was  he  impelled 
by  a  morbid  impulse  which  he  had  not  sufficient  strength  of  will  to  resist, 
and,  acting  under  the  influence  of  this  insane  impulse,  did  he  determine  to 
take  his  own  life?  Because,  if  his  reasoning  faculties  were  so  far  impaired 
that  he  could  not  fairly  estimate  the  moral  consequences,  the  moral  complex- 
ion of  the  act,  even  though  he  could  reason  sufficiently  well  to  prepare  with 
great  deliberation,  and  to  execute  his  design  with  success,  nevertheless,  within 
the  authority  which  I  have  read,  he  was  so  far  insane  that  the  plaintiff  is  en- 
titled to  recover  on  this  policy." 
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These  instructions  are  in  exact  aocordanoe  with  the  adjudications 
in  the  cases  of  Terry  and  Rodel;  and  upon  consideration  we  are  unani 
mously  of  opinion  that  the  rule  so  established  is  sounder  in  principle, 
as  well  as  simpler  in  application,  than  that  which  makes  the  effect  of 
the  act  of  self-destruction,  upon  the  interests  of  those  for  whose  ben- 
efit the  policy  was  made,  to  depend  upon  the  very  subtle  and  difficult 
question,  how  far  any  exercise  of  the  will  can  be  attributed  to  a  man 
who  is  so  unsound  of  mind  that,  while  he  foresees  the  physical  conse- 
quences which  will  directly  result  from  his  act,  he  cannot  understand 
its  moral  nature  and  character,  or  in  any  just  sense  be  said  to  know 
what  it  is  that  he  is  doing. 

If  a  man's  reason  is  so  clouded  or  disturbed  by  insanity  as  to  pre* 
vent  his  understanding  the  real  nature  of  his  act,  as  regards  either  its 
physical  consequences  or  its  moral  aspect,  the  case  appears  to  us  to 
come  within  the  forcible  words  uttered  by  the  late  Mr.  Justice  Nelson, 
when  chief  justice  of  New  York,  in  the  earliest  American  case  uponS 
the  subject:  "Speaking^legally,  also,  (and  the  policy  should  be  sub-^ 
jected  to  this  test,)  self-destruction  by  a  fellow-being  bereft  of  reason 
can  with  no  more  propriety  be  ascribed  to  his  own  hand  than  to  the 
deadly  instrument  that  may  have  been  used  for  the  purpose ; "  and, 
whether  it  was  by  drowning,  or  poisoning,  or  hanging,  or  in  any  other 
manner,  '*was  no  more  his  act,  in  the  sense  of  the  law,  than  if  he  had 
been  impelled  by  irresistible  physical  power.**  Breasted  v.  Farmers* 
Trust  dt  Loan  Co.  4  Hill,  78,  76. 

Judgment  affirmed. 


(109  U.  a  U7) 

DouBLB-PoiNTBD  Taox  Go.  V.  Two  Bhtebs  Mavuf*o  Oo.  and  othen.^ 

(November  ft,  1883.) 

Pateetb  vob  Lr  vENTiOHB-— First  Ain>  Sboond  Gladd  nr  Lbttsbs  PATXirr 
No.  147,343  Held  Yom. 

The  flrat  clAim  of  letters  patent  No.  147,343,  granted  February  10,  1874,  to  the 
Doable-pointed  Tack  Company,  as  assignees  of  Purches  Miles,  the  inventor,  for 
an  •*  improvement  in  bail-ears,"  namely :  **  (1)  The  compound  staple-fastening, 
d,  for  bails,  made  with  the  diagonally  cut  penetrating  points,  2  and  3,  loop,  4, 
and  body,  6,  said  diagonally-  cut  points  being  positioned  as  set  forth,  so  as  to 
bend  upwardly  in  driving  into  the  wood,  as  set  forth,"— does  not,  in  view  of 
what  existed  before  in  the  art,  set  forth  any  patentable  invention. 

It  was  commonly  known  that  the  efEect  of  a  diagonal  cut  on  a  penetrating  point  was 
to  force  the  point,  in  being  driven,  in  a  direction  away  from  the  cut.  Double- 
pointed  staples,  with  a  diagonal  cut  on  each  point,  but  the  diagonal  cut  on  one 
point  on  the  upper  and  outer  side,  and  on  the  other  point  on  the  lower  and 
outer  side,  as  the  staple  was  driven,  were  old,  the  effect  in  driving  being  to 
bring  the  points  together ;  and  there  was  nothing  more  than  mechanical  skill  in 
putting  the  diagonal  cuts  on  the  same  side  of  each  leg,  so  as  to  incline  both 
points,  in  driving,  in  the  same  direction. 

i&  C.  8  Fed.  lt«p.  8S. 
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The  weond  olalm  of  the  patent,  namelv':  "  (3)  The  oonvez  metallic 


•.«,«■ 


combination  with  the'compound  bail-fastening  staple,  d^  havinff  upwardlj  pea- 
etratine  points,  2,  8,  and  loop,  4,  as  and  for  the  purposes  specmed,"— does  not 
set  forth  a  patentable  combination,  bat  only  an  aggregation  of  parts.  Keitber 
the  staple  nor  the  washer  affects  or  modifies  the  action  of  the  other. 

Appeal  from  the  Giroait  Goart  of  the  United  States  for  the  Eastern 
Distriot  of  Wisoonsin. 
A.  V.  Briesen,  for  appellant. 
H      Wm.  P.  Lynde,  for  appellee. 

*  BiiATOHFOBDy  J.  *  This  IB  a  suit  in  equity  brought  in  the  oircuit 
court  of  the  United  States  for  the  eastern  distriot  of  Wisconsin,  for 
the  infringement  of  letters  patent  No.  147,343,  granted  February 
10,  1874,  to  the  plaintiff,  the  Double-pointed  Tack  Company,  as 
assignees  of  Purohes  Miles,  the  inventor,  for  an  '"improvement  in 
bail-ears."  The  circuit  court  dismissed  the  bill,  and  the  plaintiff 
has  appealed  to  this  court. 

The  specification  of  the  patent  says : 

••Wire  staples  have  been  employed  to  form  the  fastening  eyes  for  bails, 
and  these  have  been  driven  into  the  wood  with  the  penetrating  points  nearly 
at  right  angles  to  the  sarface,  and  in  use  they  are  liable  to  pull  out  by  the 
weight  My  invention  consiste  in  a  bail-fastening  staple  made  of  wire,  with 
the  penetrating  ends  cut  at  such  an  angle  that^  in  driving  them  into  the 
wood,  they  will  assume  an  upward  inclination,  so  that  the  weight  will  tend 
to  force  such  points  inwardly  rather  than  to  draw 
them  out,  and  the  bending  of  the  ends  in  clinching 
will  always  be  upwardly,  thus  making  a  better 
and  more  reliable  article  than  heretofore;  and  I 
combine  with  such  ftotening  a  convex  metallic 

^washer  to  keep  the  bail  from  contact  with  the 

2  wood  or  the  paint  thereon.    In  the  drawing,  figure 

•  1  is  a  section  of  the  ftotening,  complete  ;*flgure  2 
shows  the  compound  staple-fastening  separately; 
and  figure  3  is  an  elevation  of  the  washer.  The 
wood-work,  a,  represents  part  of  a  bail  or  tub,  and 
the  bail,  6,  is  of  wire,  having  eyes,  e,  at  the  ends, 
which  are  bent  so  as  to  stand  parallel,  or  nearly 
80,  to  each  other.  The  compound  staple-fastening, 
d^  is  made  with  the  penetrating  points,  2,  3,  loop, 
4,  for  the  eye,  c,  and  the  body,  5.  The  ends,  2,  3, 
of  the  wire  are  cut  diagonally,  so  that,  in  driving 
them  into  the  wood,  the  tendency  is  to  bend  up- 
wardly and  clinch,  and  they  will  usually  be  long 
enough  to  pass  through  the  wood  and  be  clinched. 
The  body  of  the  fastening  stands  vertically,  or 
nearly  so,  and  will  usually  be  partially  embedded 
in  the  wood.  The  sheet-metal  washer,  e,  prevents 
the  eye,  c,  coming  against  the  wood.  The  points  of 
the  staple  penetrate  the  wood  upwardly,  so  as  ef- 
fectually to  prevent  the  staple  pulling  out  under 
the  ordinary  strain  to  which  it  is  subjected.** 

The  claims  of  the  patent  are  these : 

-  (1)  The  compound  staple-fiuiteninff,  <i,  for  bails,  made  with  thediagODaUj 
out  penetrating  points,  2  and  3,  loop,  4,  and  body,  5,  said  diagonally  cut  points 
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being  poBitioned  as  set  forth,  so  as  to  bend  apwardly  in  driving  into  the  wood, 
M  set  forth.  (2)  The  convex  metallic  washer,  e,  in  combination  with  Uie 
compound  bail-fastening  staple,  d,  having  upwardly  penetrating  points,  2,  8, 
and  loop,  4,  as  and  for  the  purposes  specified*" 

The  gist  of  the  invention  set  forth  in  the  descriptive  part  of*  the? 
specification,  so  far  as  the  first  claim  is  concerned,  is  to  cut  the  two 
penetrating  ends  of  the  wire  diagonally,  and  in  such  a  way  that, 
while  the  staple  is  being  driven,  the  cut  faces  will  both  of  them  be  on 
the  lower  side,  and  the  two  penetrating  ends  will  both  of  them  incline 
upwardly.  It  is  shown  to  have  been  commonly  known  that  the  effect 
of  a  bevel  or  a  diagonal  cut  on  a  penetrating  point  was  to  force  the 
point,  in  being  driven,  in  a  direction  away  from  the  bevel  or  out. 
Double-pointed  staples,  with  a  diagonal  cut  on  each  point,  but  the 
diagonal  cut  on  one  point  on  the  upper  and  outer  side,  and  on  the 
other  point  on  the  lower  and  outer  side,  as  the  staple  was  driven, 
were  old.  They  were  used  to  secure  wire  screens  as  guards  for  win- 
dows. The  effect  in  driving  them  was  to  bring  the  two  points  to* 
gether,  by  throwing  them  towards  each  other,  through  their  move- 
ments in  opposite  directions.  The  mechanical  action  embodied  was 
the  forcing  each  point,  in  being  driven,  in  a  direction  away  from  its 
bevel  or  cut.  The  result  was  that  the  legs  of  the  staple  were  bent 
and  came  together,  and  were  thus  clinched  in  the  driving,  and  it  was 
more  difficult  to  pull  out  the  staple  than  if  the  legs  had  gone  in  with- 
out bending.  In  view  of  this  state  of  the  art,  there  was  no  patenta- 
ble invention,  and  nothing  more  than  mechanical  skill,  in  putting  the 
diagonal  cuts  or  bevels  on  the  same  side  of  each  leg  of  the  staple,  so 
as  to  give  both  points,  in  driving,  an  inclination  in  the  same  direc- 
tion, that  direction  being  one  away  from  both  bevels,  and  in  using 
the  device  to  fasten  a  baol.  This  was  the  view  taken  by  the  circuit 
court.  There  is  no  suggestion  in  the  specification  or  claims  as  to 
any  invention  or  novelty  in  the  form  of  the  loop,  or  of  the  body,  or  in 
the  relative  lengths  of  the  two  penetrating  points,  or  as  to  the  angles 
formed  by  such  points  with  the  loop,  or  the  body,  before  driving. 
The  so  cutting  the  penetrating  ends  that  they  will  both  of  them  in- 
cline upwardly,  in  driving,  is  the  only  feature  of  invention  set  forth, 
and  to  this  the  patent  must  be  limited,  so  far  as  the  first  claim  is 
concerned. 

The  second  claim  is  for  the  washer  in  combination  with  the  staple 
of  the  first  claim.  This  is  not  a  patentable  combination.  There  isg 
only  an  aggregation  of  parts  when  the  staple  is  used^with  the  washer.* 
The  use  of  the  washer  is  stated  in  the  specification  to  be  to  keep  the 
eye  at  the  end  of  the  bail  from  contact  with  the  wood  or  the  paint 
thereon.  The  upper  point  or  leg  of  the  staple  goes  through  the  eye 
and  through  the  center  of  the  washer;  but  the  presence  of  the 
washer  does  not  modify  or  affect  the  action  of  the  staple,  nor  does  the 
staple  modify  or  affect  the  action  of  the  washer.  The  washer  keeps 
the  eye  of  the  bail  from  rubbing  the  wood  of  the  pail.    It  would  have 
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the  same  effect  if  it  were  fastened  in  some  other  way  than  by  having 
the  leg  of  the  staple  pass  throngh  it,  and  tiie  staple  woold  in  suoh 
case  have  the  same  operation  whieh  it  now  has* 
The  decree  of  the  circuit  court  is  affirmed* 


(109  U.  &  168) 

Induita  SouiBBBH  B.  Go.  V.  LraBPOOL,  LoRDOH  ft  Qumm  Ivs.  Go. 

GuioH  V.  Samb. 
(Ncrember  6, 1888.) 

GB088-BniL— HbFUSAL  OV  LbAYB  to  FiLB— FaILUBB  to  ObJBOT  to  BUFTIOIBHOr 

OF  Pboov  whbn  Offbrbd— Appeal  pbok  a  Dboiibb 

BT  ONE  WHO  IS  HOT  A  PaBTT. 

Where  none  of  the  rights  of  a  partj  asking  leaye  to  file  a  eross-hill  will  he  lost  to 
him  by  the  refusal  of  the  court  to  giant  sach  laaye,  such  refusal  Is  clearly 
within  the  discretion  of  the  court. 

Where  no  objection  is  made  to  the  proof  of  a  claim  as  presented  to  a  master  in 
chancery  when  presented,  a  decree  allowing  the  claims  as  presented  will  not 
be  reriewed. 

One  not  a  party  to  a  suit  in  which  there  has  been  a  decree  has  no  right  to  an  ap- 
peal. 

Ex  parte  Outiing^  94  U.  a  14. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana. 
Sand.  A.  Huff  and  A.  L.  Roaehe,  for  appellants. 
^     Oeo.  Hoadly,  E.  M.  Johnson^  Edwd.  CoUtan,  and  Benj.  Harrison, 

S  for  appellees. 

*  *Waite,  G.  J.  These  are  appeals  from  the  final  decree  in  a  suit 
brought  by  the  Liverpool,  London  &  Globe  Lisuranoe  Company  to 
foreclose  a  mortgage  given  by  the  Indiana  Southern  Bailroad  Com- 
pany to  William  H.  Swift  and  Samuel  J.  Tilden,  trustees,  to  secure 
an  issue  of  bonds,  1,500  of  which,  amounting  in  the  aggregate  to 
$1,500,000,  are  held  by  the  insurance  company.  The  suit  was  begun 
in  a  state  court  on  the  thirteenth  of  June,  1868,  but  on  the  twenty- 
fourth  of  November,  1871,  it  was  removed  to  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana.  Among  the  defendants, 
when  the  removal  was  made,  were  the  Ohio  &  Mississippi  Railway 
Company,  and  the  Fort  Wayne,  Muncie  &  Cincinnati  Bailroad  Com- 
pany. The  Indiana  Southern  Company  acquired  its  title  to  the  mort- 
gaged property  in  January,  1866,  by  purchase  at  a  foreclosure  sale  of 
the  property  of  the  Fort  Wayne  &  Southern  Bailroad  Company.  When 
this  purchase  was  made  the  railroad  was  in  an  unfinished  condition, 
and  the  Indiana  Southern  Company  itself  abandoned  all  work  upon 
it  early  in  1867.    A  part  only  of  the  line  was  graded  by  these  com- 
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panics,  and  no  ties  or  rails  were  ever  laid  by  either  of  them.  The 
Indiana  Southern  Company  is  confessedly  insolyent.  After  the  pro- 
ceedings for  the  foreclosure  of  the  mortgage  of  the  Fort  Wayne  & 
Sonthem  Company  had  been  finished,  after  the  mortgage  by  the  Indiana 
Southern  Company  to  Swift  and  Tilden  had  been  executed,  and  after 
the  commencement  of  this  suit  for  its  foreclosure,  the  Ohio  &  Missis- S 
sippi  Company,  and  the*Fort  Wayne,  Muncie  &  Cincinnati  Company,  ^ 
each  purchased  from  the  Fort  Wayne  &  Southern  Company  a  part  of 
the  line  of  that  company,  the  purchasing  companies  intending  to  use 
the  property  purchased  in  the  construction  of  their  respective  roads. 
They  claimed  that  the  proceedings  for  the  foreclosure  of  the  mortgage 
of  the  Fort  Wayne  &  Southern  Company  were  invalid,  and  that  their 
title  by  purchase  from  that  company  was  superior  to  the  title  of  the 
Indiana  Southern  Company  and  its  mortgagees.  Upon  their  purchase 
they  each  entered  into  the  possession  of  their  respective  portions  of 
the  old  line,  and  proceeded  to  construct  and  finish  their  several  roads 
thereon. 

On  the  twelfth  of  September,  1872,  Swift  and  Tilden,  the  trustees 
of  the  Indiana  Southern  mortgage,  filed  a  cross-biU  in  the  cause,  the 
object  and  purpose  of  which  was  to  foreclose  the  mortgage  for  the 
benefit  of  all  bondholders,  and  to  quiet  their  title  as  against  the 
adverse  claims  of  the  Ohio  &  Mississippi,  and  Fort  Wayne,  Muncie 
&  Cincinnati  Companies.  The  Indiana  Southern  Company  has  never 
answered  either  the  bill  or  the  cross-bill,  and  on  the  twenty-fourth  of 
September,  1872,  an  order  was  entered  in  due  form  that  the  bill  and 
cross-bill  be  taken  as  confessed  by  that  company.  On  the  four- 
teenth of  November,  1873,  a  reference  to  a  master  was  ordered  to 
ascertain  and  report  the  amounts  due  to  bondholders  on  the  Indiana 
Southern  mortgage.  On  the  eighteenth  of  December,  1873,  the  Ohio 
k  Mississippi  and  Fort  Wayne,  Muncie  &  Cincinnati  Companies  each 
filed  answers  to  the  bill  and  cross-bill,  setting  up  their  respective 
'itles,  and  what  they  had  done  pending  the  suit  in  the  construction 
of  their  roads  upon  and  over  a  part  of  the  original  right  of  way 
And  grading  of  the  Fort  Wayne  &  Southern  Company.  Before  this 
time  an  agreement  of  compromise  had  been  entered  into  between  the 
insurance  company  and  the  two  purchasing  railroad  companies,  to 
take  effect  if  all  the  other  parties  in  interest  should  give  their  assent. 
This  assent  does  not  appear  to  have  been  obtained. 

On  the  twenty-first  of  April,  1877,  the  master  made  a  report,  stating 
the  amounts  due  the  several  bondholders  who  had  proven  their  claims 
before  him,  and  on  the  seventeenth  of  May  the  Indiana  Southern  S 
Company  filed  exceptions  to  all  his  allowances.  On* the  second  of* 
January,  1878,  the  same  company  appeared  and  moved  to  set  aside 
the  order  referring  the  case  to  the  master,  and  also  for  leave  to  file  a 
cross-bill,  the  prayer  of  which  was :  (1)  That  the  insurance  company 
be  required  to  take  issue  on  the  answers  of  the  two  railroad  com- 
panies; (2)  that  the  Indiana  Southern  Company  might  have  leave  to 
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do  the  same  thing;  and  (3)  that  a  receiyer  be  appointed  to  take  the 
possession  of  the  property  from  the  two  oompanies  and  hold  it  pend- 
ing  the  snit.  Leave  to  file  this  oross-bill  was  refused,  but  no  action 
was  taken  directly  on  the  motion  to  set  aside  the  order  of  reference. 
On  the  second  of  July,  1879,  William  H.  Guion,  claiming  to  have 
an  interest  in  the  bonds  held  by  the  insurance  company,  filed  a  peti- 
tion to  be  admitted  as  a  party  to  the  suit  for  his  own  protection.  This 
petition  was  denied. 

On  the  twenty-eighth  of  January^  I88O9  both  the  trustees  and  the 
insurance  company  filed  replications  to  the  answers  of  the  two  rail- 
road companies,  and  the  cause  was  thereupon  submitted  to  the  court, 
by  all  the  parties  who  had  appeared  and  pleaded,  on  the  original  and 
cross-bills,  the  answers  thereto,  the  replications  and  proofs,  and  on 
consideration  a  decree  was  entered,  finding  due  to  the  insurance  com- 
pany the  full  amount  of  the  bonds  held  by  it,  principal  and  interest, 
being  more  than  $2,000,000,  and  to  the  other  parties  who  had  pre- 
sented their  claims  the  sums  reported  in  their  fayor  respectively  by 
the  master.  It  then  ordered  a  sale  of  the  mortgaged  property,  sub- 
ject "to  the  right  of  the  Ohio  &  Mississippi  Railway  Company,  and  the 
Fort  Wayne,  Muncie  &  Cincinnati  Bailroad  Company,  to  remove  from 
said  right  of  way  or  real  estate  any  ties,  rails,  and  other  structures 
by  them  respectively  placed  thereon,  or,  by  proceedings  under  their 
power  of  eminent  domain,  to  appropriate  such  portions  of  said  right 
of  way  used  and  possessed  by  them  respectively,  on  making  compen- 
sation therefor  in  accordance  with  law."  From  this  decree  the  In- 
diana Southern  Company  took  an  appeal,  giving  security  for  costs 
^  only.  Guion  was  also  allowed  an  appeal  on  giving  bond  and  security 
^  for  costs,  but  the  transcript  does  not  show  that  he  ever  gave  the  bond. 
*  The  objections  made  to  the  decree  by  the  Indiana  Southern  Company 
are:  (1)  Because  leave  was  refused  the  company  to  file  its  cross-bill; 
(2)  because  the  amounts  found  due  the  respective  bondholders  were 
not  supported  by  sufficient  evidence;  and  (3)  because  of  the  reserva- 
tions in  fayor  of  the  Ohio  &  Mississippi  and  Fort  Wayne,  Muncie  & 
Cincinnati  Companies.  The  objection  of  Guion  is  that  he  was  refused 
leave  to  become  a  party  to  the  suit. 

As  to  the  first  objection  of  the  railroad  company,  it  is  sufficient  to 
say  that  it  was,  under  the  circumstances,  clearly  within  the  discre- 
tion of  the  court  to  refuse  leave  to  file  the  cross-bill.  The  object  of 
the  railroad  company  was  to  get  replications  to  the  answers  of  the 
two  intervening,  or,  as  they  are  called  in  the  argument,  intrud- 
ing railroad  companies,  and  the  appointment  of  a  receiver.  The 
replications  were  afterwards  filed  by  the  insurance  company  and 
the  trustees,  and  the  case  was  clearly  not  one  in  which  the  ap- 
pointment of  a  receiver  would  have  been  proper.  If  it  had  been,  no 
cross-bill  was  necessary  to  get  the  appointment.  The  Indiana  South- 
em  Company  was  a  party  to  the  suit,  and  oould  move  in  that  partic- 
ular as  well  without  as  with  the  cross-bilL 
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As  to  the  second  objection,  while  this  point  is  made  in  the  assign- 
ment of  errors,  it  was  not  mentioned  in  the  argument.  The  evidence 
presented  to  the  master  in  support  of  the  claims  of  the  several  ap- 
pearing bondholders  has  not  been  set  up.  The  master  says  they 
each  presented  sworn  statements  of  their  title,  and  also  presented 
and  filed  with  him  their  bonds  and  coupons.  As  no  objections  were 
made  to  any  of  the  proof,  the  claims  were  allowed  as  presented. 
Under  these  circumstances,  we  cannot  review  the  decree  in  this  par- 
ticular. 

As  to  the  third  objection,  the  railroad  company  has  alone  appealed. 
The  bondholders  and  trustees  under  the  mortgage  are  satisfied  with 
the  decree  as  it  has  been  entered.  The  railroad  company  has  no 
other  property  which  can  be  subjected  to  the  payment  of  the  balance 
of  the  mortgage  debt  remaining  due  after  the  mortgage  is  exhausted, g 
and  if  the  mortgagees  are'satisfied  with  the  security  as  it  has  been* 
adjudged  to  them,  we  see  no  reason  for  inquiring,  on  the  suggestion 
of  the  railroad  company  only,  at  this  late  day,  whether  they  might 
not  have  bad  more. 

The  petition  of  Guion  was  for  leave  to  appeal  from  a  decree  in  a  suit 
to  which  he  was  not  a  party.  We  decided  in  Ex  parte  Cutting,  94  U. 
B.  14,  that  such  an  appeal  could  not  be  taken.  He  had  applied  for 
relief  to  become  a  party,  but  this  leave  was  not  given.  So  he  is  not 
a  party  to  the  decree  from  which  he  appeals.  But  if  he  is,  he  has 
never  perfected  an  appeal  by  giving  the  necessary  security. 

Under  the  appeal  of  the  railroad  company,  the  decree  is  affirmed, 
and  the  appeal  of  Guion  is  dismissed  for  want  of  jurisdiction. 


(109  U.  8.  180) 

WiMTHBOP  Ibom  Go.  V.  Meeeeb  and  others.^ 

(November  6, 1883.) 

What  Dbobbbs  CoNsmsBBD  FmAL  fob  Pubfosbs  ov  Apfbal. 

Where  the  litigation  of  the  parties  to  a  suit  is  terminated  as  to  all  the  merits  of  the 
case,  and  nothing  remains  to  be  done  but  to  carry  what  has  been  decreed  into 
execution,  such  a  decree  has  always  been  held  to  be  final  for  the  purposes  of  an 
appeaL    Boittoiek  v.  Brinkerhoff,  106  U.  8.  3;  [a  0.  1  Sup.  Ot.  Rep.  16.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan.     On  motion  to  dismiss. 

JR.  D.  Musiey,  for  appellants. 

Frederic  UUmann  and  L.  D.  Norris,  for  appellees.  S 

*Waite,  C.  J.     This  is  a  motion  to  dismiss  an  appeal  because  the* 
deof ee  appealed  from  is  not  a  final  decree.    The  motion  papers  show 

aSee  17  Fed.  Rep.  48. 
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that  the  appellees.  Meeker,  Brown,  and  Brooks,  a  minority  of  the 
stookholders  of  the  Winthrop  Iron  Company,  on  or  about  the  twelfth 
of  November,  1881,  filed  a  bill  in  equity  in  the  circuit  court  of  the 
United  States  for  the  western  district  of  Michigan  against  the  Win- 
throp Iron  Company,  the  Winthrop  Hematite  Company,  and  certain 
directors  of  the  iron  company  who  were  the  stockholders  of  the  hem- 
atite company,  the  object  and  purpose  of  which  was  to  set  aside  as 
fraudulent  and  void  the  proceedings  of  the  stockholders  of  the  iron 
eompany  at  a  meeting  held  in  Chicago  on  the  first  of  October,  1881, 
and  to  have  a  receiver  appointed  to  take  possession  of  the  property 
of  the  company  and  manage  its  affairs.  The  effect  of  the  proceed- 
ings of  the  meeting  complained  of  was,  as  alleged,  to  authorize  a 
lease  of  the  property  of  the  iron  company  to  the  hematite  company 
from  and  after  the  first  of  December,  1882,  for  the  personal  advan- 
tage of  the  majority  stockholders  of  the  iron  company,  regardless  of 
the  rights  of  the  minority.  The  stockholders  of  the  hematite  com- 
pany were  also  elected  directors  of  the  iron  company,  and  constituted 
a  majority  of  the  board.  On  the  second  day  of  October,  1882,  the 
S  cause  was  submitted  to  the  court  upon  the  pleadings,  proofs,  and  ar- 
•  guments  of  counsel.  From  the  proofs  it  appeared  that*notwithstand- 
ing  the  pendency  of  the  suit,  the  iron  company  had,  on  the  thirtieth 
of  November,  1881,  executed  a  lease  to  the  hematite  company,  ac- 
cording to  the  vote  of  the  stockholders.  On  the  sixth  of  April,  1883, 
a  decree  was  rendered  which,  in  effect,  adjudged  that  the  proceedings 
of  the  meeting  were  in  fraud  of  the  rights  of  the  minority  stockhold- 
ers, and  that  the  lease  which  had  been  executed  in  accordance  with 
the  authority  then  given  was  "null  and  void,  for  the  fraud  of  the  de- 
fendants, the  Winthrop  Hematite  Company  and  the  St.  Clair  Bros.," 
the  majority  stockholders  and  directors  of  the  iron  company,  ''in  pro- 
curing the  same."  By  the  same  decree  a  receiver  was  appointed  to 
take  charge  of  and  manage  the  business  of  the  iron  company,  evi- 
dently because  a  majority  of  the  board  of  directors,  after  the  election 
at  the  October  meeting,  were  considered  unfit  to  control  its  affairs,  as 
their  personal  interests  were  in  conflict  with  the  interests  of  the  com- 
pany. Both  the  iron  company  and  the  hematite  company,  as  well  as 
the  defendant  directors  of  the  iron  company,  were  ordered  to  ''forth- 
with surrender  and  deliver  to"  the  receiver  all  the  property  of  the 
iron  company,  and  "all  corporate  records  and  papers."  The  receiver 
was  fully  authorized  to  "continue  the  management  of  the  business  of 
the  *  *  *  company,  with  power  to  lease  or  operate  its  mines 
and  plants  until  the  further  order  of  the  court."  The  decree  further 
ordered  an  accoimting  before  a  master  by  the  hematite  company  and 
the  defendant  directors  of  the  iron  company,  for  all  profits  realized 
from  the  use  of  the  leased  property  after  the  first  of  December,  1882, 
the  date  of  the  beginning  of  the  term  under  the  lease  which  had  been 
set  aside.  There  was  also  an  order  for  an  accounting  by  the  defend- 
ant directors  "concerning  the  ores  mined  by  them,  and  the  royalty 
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upon  such  ores  due  and  owing  by  them  to  the  ♦  ♦  ♦  company, 
and  concerning  the  rights  and  obligations  of  the  lessor  and  lessee, 
under  and  according  to  a  lease  mentioned  in  the  bill,  *  *  *  ex- 
piring on  December  1,  1882."  At  the  foot  of  the  decree  is  the  fol- 
lowing: "And  the  court  reserves  to  itself  such  further  directions  as 
may  be  necessary  to  carry  this  decree  into  effect,  concerning  costs,  or 
as  may  be  equitable  and  just."  From  this  decree  the  appeal  was 
taken.  S 

*  In  our  opinion  the  decree  as  entered  is  a  final  decree,  within  the* 
meaning  of  section  692  of  the  Bevised  Statutes  regulating  appeals  to 
this  court.  The  whole  purpose  of  the  suit  has  been  accomplished. 
The  lease  made  under  the  authority  of  the  meeting  of  October,  1881, 
has  been  canceled,  and  the  management  of  the  affairs  of  the  com- 
pany has  been  taken  from  the  board  of  directors,  a  majority  of  whom 
were  elected  at  that  meeting  and  committed  to  a  receiver  appointed 
by  the  court,  plainly  because,  in  the  opinion  of  the  court,  the  rights 
of  the  minority  stockholders  would  not  be  safe  in  the  hands  of  directors 
elected  by  the  majority.  In  order  that  the  receiver  may  perform  his 
duties,  the  defendants  are  required  to  turn  over  to  him  the  entire 
property  and  records  of  the  company.  The  accounting  ordered  is 
only  in  aid  of  the  execution  of  the  decree,  and  is  no  part  of  the  relief 
prayed  for  in  the  bill,  which  contemplated  nothing  more  than  a  rescis- 
sion of  the  authority  to  execute  the  fraudulent  lease,  or  a  cancellation 
of  the  lease  if  executed,  and  a  transfer  of  the  management  of  the  af- 
fairs of  the  company  from  a  board  of  directors,  whose  personal  inter- 
ests were  in  conflict  with  the  duty  they  owed  the  corporation,  to  some 
person  to  be  designated  by  the  court.  The  litigation  of  the  parties  as 
to  the  merits  of  the  case  is  terminated,  and  nothing  now  remains  to 
be  done  but  to  carry  what  has  been  decreed  into  execution.  Such  a 
decree  has  always  been  held  to  be  final  for  the  purposes  of  an  appeal. 
Boitwick  V.  Brinkerhoff,  106  U.  S.  8,  [S.  C.  1  Sup.  Ct.  Hbp.  16,]  and 
cases  there  cited.  In  Forgay  t.  Conrad^  6  How.  204,  it  was  said  by 
Chief  Justice  Tanby,  for  the  court: 

**And  when  the  decree  decides  the  right  to  the  property  in  contest,  and  di- 
rects it  to  be  delivered  by  the  defendant  to  the  complainant,    *    *    *    and 
the  complainant  is  entitled  to  have  such  a  decree  carried  immediately  into  ex- 
ecution, the  decree  must  be  regarded  as  a  final  one  to  that  extent,  and  author- 
izes an  appeal  to  this  court,  although  so  much  of  the  bill  is  retained  in  the 
circuit  court  as  is  necessary  for  the  purpose  of  adjusting,  by  a  further  decree, 
the  accounts  between  the  parties  pursuant  to  the  decree  passed.    This  rule,j^ 
of  course,  does  not  apply  to  cases  where  money  is  directed  to  be  paid  intoi^ 
court,  or  property  to  be*deUvered  to  a  receiver,  or  property  held  in  trust  to* 
be  deUvered  to  a  new  trustee  appointed  by  the  court,  or  to  cases  of  a  like  de- 
scription.   Orders  of  that  kind  are  frequently  and  necessarily  made  in  the 
progress  of  a  cause.    But  they  are  interlocutory  only,  and  intended  to  pre- 
serve the  subject-matter  in  dispute  from  waste  or  dilapidation,  and  to  keep 
it  within  the  control  of  the  court  untU  the  rights  of  the  parties  concerned 
can  be  adjudicated  by  a  final  decree." 
T.8— 8 
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Here  the  rights  of  the  hematite  company  and  the  defendant  di« 
rectors  of  the  iron  company  have  been  adjudicated  and  definitely 
settled.  Their  lease,  which  was  in  reality  the  subject-matter  of  the 
action,  has  been  canceled,  and  a  delivery  of  the  leased  property  to 
the  iron  company  has  been  ordered.  The  complainants  are  entitled 
to  the  immediate  execution  of  such  a  decree.  The  receiver  to  whom 
the  delivery  is  to  be  made  was  not  appointed  to  hold  the  property 
until  the  rights  of  the  parties  could  be  adjudicated,  but  to  stand,  sub- 
ject to  the  direction  of  the  court,  in  the  place  of,  and  as  and  for,  the 
corporation,  because,  under  the  circumstances,  the  corporation  is  in- 
capacitated from  acting  for  itself.  His  position  is  like  that  of  the 
guardian  of  the  estate  of  an  incompetent  person.  He  represents  the 
iron  company,  and  a  delivery  of  the  leased  property  to  him  is  a  de- 
livery in  fact  and  in  law  to  the  company  itself;  that  is  to  say,  to  the 
party  for  whose  use  the  suit  was  prosecuted.  The  complainant  stock- 
holders sue  for  the  company,  and  the  delivery  to  the  receiver  is  a 
delivery  to  the  company  that  has  been  adjudged  to  be  entitled  to  im- 
mediate possession,  notwithstanding  the  lease  to  the  hematite  com- 
pany. The  defendant  directors  have  not  in  form  been  removed  from 
their  office,  but  their  power  as  directors  has  been  taken  from  them, 
and  they  are  no  longer  able  to  carry  into  effect  the  orders  of  the 
stockholders  made  in  fraud  of  the  rights  of  the  minority  at  the  meet- 
ing in  October.  A  new  officer  has  been  appointed  to  stand  in  the 
place  of  the  directors  as  manager  of  the  affairs  of  the  company.  Id 
the  words  of  Mr.  Justice  McLean,  in  Craighead  v.  Wilson,  18  How. 
201,  the  decree  is  final  '*on  all  matters  within  the  pleadings,"  and 
S  nothing  remains  to  be  done  but  to  adjust  the  accounts  between  the 
S^parties^growing  out  of  the  operations  of  the  defendants  during  the 
pendency  of  the  suit.  The  case  is  altogether  different  from  suits  by 
patentees  to  establish  their  patents  and  recover  for  the  infringement. 
There  the  money  recovery  is  part  of  the  subject-matter  of  the  suit. 
Here  it  is  only  an  incident  to  what  is  sued  for. 
The  motion  to  dismiss  is  denied. 


(109  U.  Sw  177) 

Hunt  and  another  v.  OiiivaB. 
(November  5,  1883.) 

WbIT  OV  BuFEBSBDEAS  to  BtAT  EzXCTJnON  OV  WbIT  of  AflSIBTlBOB. 

Where  a  conveyance  is  inform  to  one  A.  alone,  though  for  the  Joint  benefit  of  him- 
self with  others,  whatever  in  a  decree  affects  the  title  so  taken  not  only  affleett 
the  title  of  A. ,  but  also  the  title  of  those  having  a  Joint  benefit  with  hun ;  and 
a  remedy,  which  if  appUed  for  by  A.  would  be  granted,  should  be  granted  on 
the  application  of  those  having  such  Joint  interest  with  him. 
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Appeal  from  the  Ciroait  Court  of  the  United  States  for  the  Easten 
District  of  Michigan.  On  motion  for  the  allowance  of  a  wht  of  super- 
fedeas. 

Henry  M.  Duffield,  for  appellants. 

Alfred  Ruaeell,  (7.  F.  Bwrtan^  and  Nathl.  Wilson,  for  appellee. 

Waits,  C.  J.  This  is  a  motion  for  a  writ  of  supersedeas  to  stay 
the  execution  of  a  writ  of  assistance  issued  by  the  circuit  court,  after 
an  appeal  to  this  court,  to  put  the  appellee  in  possession  of  a  part  ol 
the  property  involved  in  the  litigation  below.  The  material  facts  af • 
feotmg  the  motion,  as  found  and  determined  by  the  circuit  court,  or 
otherwise  shown  by  the  motion  papers,  are  these : 

On  the  seventeenth  of  November,  1866,  Oliver,  the  appellee,  executed 
to  Henry  S.  Cunningham,  Garrett  B.  Hunt,  and  Jacob  Eschelman  a 
mortgage  on  certain  lands  in  Michigan  to  secure  a  debt  of  $35,000. 
Included  in  this  mortgage  was  the  S.  frac.  ^  section  12,  township  29, 
N.,  range  8  E.,  containing  227  5-100  acres,  more  or  less,  "with  theS 
saw-mill  and  other  improvements  thereon."  In^the  summer  of  1868,* 
Oliver  owned  and  possessed  other  lands  incumbered  by  other  mort- 
gages, one  to  Calvin  Haines  and  Philip  N.  Banney,  and  others  to 
other  parties,  and  he  also  owed  other  debts  to  other  persons,  which 
were  unsecured,  amounting  in  the  aggregate  to  a  large  sum.  On  the 
second  of  September,  1868,  Cunningham  assigned  his  interest  in  the 
$85,000  mortgage  to  his  co-mortgagees,  Hunt  and  Eschelman,  and 
then  took  a  conveyance  from  Oliver  of  all  his  property,  real  and  per- 
sonal, for  the  purpose  of  assisting  him  in  disposing  of  it,  and  realiz- 
ing any  surplus  that  should  remain  after  his  debts  were  paid.  Among 
other  lands  conveyed  by  Oliver  at  this  time  and  for  this  purpose  was 
frac.  section  12,  township  29  N.,  range  8  E.  The  decree  finds  that  Cun- 
ningham took  this  conveyance  ''for  the  joint  benefit  of  himself  and 
his  co-mortgagees."  After  this  conveyance  was  made,  Cunningham, 
Hunt,  Eschelman,  Haines,  Banney,  George  Bobinson,  and  Henry  Bob- 
inson  formed  a  partnership  to  carry  on  lumbering  business,  and  to 
cut  the  timber  upon  the  property  and  manufacture  it.  Hunt  then 
proceeded  to  foreclose  the  $35,000  mortgage,  and  purchased  the  mort- 
gaged property  at  the  foreclosure  sale.  After  this,  on  the  thirteenth 
of  March,  1873,  Oliver  filed  a  bill  in  equity  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Michigan  against  Cunning- 
ham, Hunt,  Eschelman,  Haines,  Banney,  and  the  two  Bobinsons,  the 
object  of  which  was  to  redeem  the  lands  which  had  been  conveyed  to 
Cmmingham  and  to  charge  the  defendants,  as  mortgagees  in  posses- 
sion, with  the  rents  and  profits  of  the  property.  Upon  this  bill  a  final 
decree  was  rendered  on  the  twenty-first  of  September,  1882,  finding  due 
from  the  defendants  to  Oliver  the  sum  of  $41,488.87,  for  which  exe- 
cution was  ordered,  and  directing  the  defendants  to  "surrender  and 
yield  up  to  the  complainant  possession  of  all  lands  transferred  by  said 
complainant  to  said  defendant  Cunningham,  by  deeds  dated  Septem* 
bar  8, 1868/'  and  to  make,  exeoutOi  and  deliver  to  complainant  good 
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and  sufficient  conveyances  to  transfer  all  their  title  and  interest  in 
and  to  the  land  described  in  said  deeds,  and  which  should  describe 
^and  specify  the  lands  as  follows:    "The  entirety  of  the  following 
^  lands :     •    •     •    Entire  frac.  seo.  12,  town.  29  north,  range  8  east. 
•  «     •    •»    From^this  decree  Hunt  and  Esohelman  alone  appealed, 
giving  security  for  a  superaedeoi.    Upon  section  12  is  a  valuable  saw- 
mill, but  the  complainant  claims  it  is  located  on  the  north  half  of  the 
section  and  not  on  the  south  half.     After  the  appeal  and  supersedeas 
were  perfected,  Oliver  applied  to  the  circuit  court  for  a  writ  of  assist- 
ance to  put  him  in  possession  of  the  north  half  of  this  section,  and 
the  writ  was  granted,  on  the  ground  that  as  Hunt  had  title  only  to 
the  south  half  of  the  section,  his  appeal  did  not  operate  to  stay  the 
execution  of  the  decree  as  to  the  north  half.     It  is  to  stay  the  execu- 
tion of  this  writ  that  the  present  application  is  made. 

We  think  this  motion  should  be  granted.  The  decree  appealed 
from  finds  as  a  fact  that  although  the  conveyance  of  Oliver  was  in 
form  to  Cunningham  alone,  it  was  taken  by  him  for  the  joint  benefit 
of  himself  and  his  co-mortgagees;  that  is  to  say.  Hunt  and  Eschel- 
man,  the  appellants.  Such  being  the  case,  it  is  a  matter  of  no  im- 
portance that  the  legal  title  to  the  north  half  of  section  12  may  not 
have  been  in  either  of  the  appellants.  As  Cunningham  took  title  to 
the  whole  property  for  them  as  well  as  himself,  whatever  in  the  de- 
cree affects  that  title  affects  them  as  well  as  him.  They  have  been 
charged  with  the  entire  amount  realized  from  the  whole  property,  and 
it  is  impossible  to  reach  any  other  conclusion,  from  the  papers  sub- 
mitted on  this  motion,  than  that,  in  the  whole  proceeding  below,  the 
appellants  were  deemed  to  have  been  in  equity  grantees  under  the 
deed  to  Cunningham  jointly  with  him,  and  that  their  rights  under  the 
appeal  are  to  be  governed  accordingly.  Certainly  an  appeal  with  super- 
sedeas by  him  would  on  the  face  of  the  papers  stay  the  execution  ol 
the  writ  of  assistance  now  complained  of,  and  if  such  an  appeal 
would  have  that  effect  as  to  him,  the  present  appeal  must  as  to  these 
appellants. 

A  writ  of  supersedeas,  such  as  is  asked  for,  may  issue  on  applica- 
tion to  the  clerk  by  the  appellants,  or  either  of  them. 
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<109  U.  S.  200) 

XTnitbd  States  v.  Gibbons,  Jr. 

(November  12, 1888.) 

SuiiiDiNO  Contract— Construction  of— Rbbuildino  from  Foundations  Par- 
TiALLT  Destroyed  bt  J^'irb. 

The  appellee,  a  contractor,  entered  into  a  contract  with  the  goYernment  to  re- 
build and  repair  a  certain  government  building  according  to  the  plans  and 
specifications  furnished  by  the  appellant,  the  materials  and  work  to  be  fur- 
nished at  the  contractor's  own  risk  and  expense,  and  no  charge  for  extras  of 
an^  kind  to  be  made.  By  the  terms  of  said  specifications  the  walls  of  the 
building  at  the  time  standing,  and  which  had  been  damaged  by  fire,  were  to 
remain  and  to  be  carried  up  to  the  height  designated  in  the  plans.  After  the 
work  was  begun  it  was  discovered  tlmt  a  portion  of  the  walls  still  standioc 
had  been  so  injured  as  to  be  unfit  for  building  a  superstructure  thereon,  and 
the  government,  by  its  officer  in  command  of  the  station,  ordered  the  same  to 
be  razed.  This  required  the  contractor  to  expend  more  work  and  material  than 
was  agreed  upon  in  the  contract,  and  he  sues  for  the  amount  of  such  extra  ex- 
penditure. Heldf  that  the  contract  must  be  construed  to  intend  that  the  old 
portion  of  the  work  was  to  remain  as  a  part  of  the  new  structure  only  so  far 
as  it  was  in  fact  fit  to  do  so,  having  reference  to  the  character  and  uses  of  the 
building,  and  that  the  United  States  had  the  right  to  determine  the  fact  of 
fitness ;  that,  this  being  so,  it  was  but  reasonable  and  just  to  the  contractor  that 
decision  as  to  this  fitness  should  be  made  at  the  outset ;  and  as  the  right  to 
make  it  belonged  to  the  proprietor,  the  duty  followed  to  exercise  it  so  that  the 
contractor  shall  not  be  misled  and  injured. 

Appeal  from  the  Court  of  Claims. 

AssU  Atty.  Gen.  Maury,  for  appellant. 

Enoch  Totten,  for  appellee. 

Matthews,  J.  The  principal  question  in  this  oase  relates  to  the 
proper  construction  of  a  building  contract  between  the  parties,  en- 
tered into  May  22,  1866,  the  United  States  acting  by  Joseph  Smith, 
chief  of  the  bureau  of  yards  and  docks,  under  the  authority  of  the 
navy  department,  for  the  repair  of  the  entrance  buildings  and  car- 
penter-shop at  the  Norfolk  navy-yard,  which  had  been  destroyed  by  fireS 
in  1861,  at  the  outbreak  of  the  civil  war.  *  The  contract  required  the«^ 
appellee  to  furnish,  at  his  own  risk  and  expense,  all  the  materials 
and  work  necessary  for  the  repairs  of  the  buildings,  according  to  the 
plans  and  specifications  annexed;  the  entrance  buildings  to  be  en- 
tirely completed  and  delivered  within  120  days,  and  the  carpenter- 
shop  withm  30  days,  from  the  date  of  the  contract.  A  gross  sum 
was  to  be  paid  for  the  work  on  each,  partial  payments  to  be  made 
during  the  progress  of  the  work  upon  the  certificate  of  the  superin- 
tendent, and  final  payment  when  the  work  should  be  entirely  com- 
pleted, according  to  the  plans  and  specifications,  '*and  to  the  satisfac- 
tion of  the  party  of  the  second  part."  It  was  declared  in  the  contract 
that  "no  extra  charge  for  modifications  will  be  allowed  unless  mutually 
agreed  upon  by  the  parties,  and  no  changes  or  modifications  mutually 
agreed  upon  by  the  parties  to  this  contract  shall  in  any  way  affect  its 
validity."  The  specifications  for  the  entrance  buildings  contained 
the  following  clause,  upon  which  the  case  turns:   "The  foundations 
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and  the  brick  walls  now  standing  that  were  injured  by  the  fire  will 
remain,  and  be  carried  np  to  the  height  designated  in  the  plan  by  new 
work."  The  contract  was  made  in  pursuance  of  proposals,  invited 
by  an  advertisement,  in  which  it  was  stated  that  "persons  desiring  to 
bid  must  necessarily  visit  the  yards  and  examine  the  present  condi- 
tion of  the  works,  and  can  there  see  the  plans  and  specifications  to 
enable  them  to  bid  understandingly.''  The  findings  of  fact  by  the 
court  of  claims  bearing  on  this  point  are  as  follows : 

''(3)  At  the  outbreak  of  the  late  rebellion  these  buildings  mentioned  in  the 
contract  were  burnt,  but  portions  of  the  walls  were  left  standing.  Prior  to 
the  proposals  for  work  an  inspection  of  these  fragmentary  walls,  so  left 
standing,  had  been  made  by  the  officers  of  the  government  in  charge  of  the 
^  works,  and  those  portions  of  them  deemed  unfit  to  form  a  part  of  the  permanent 
g  structure  were  taken  down,  and  those  parts  which  were  considered  uninjured 
•  and  proper  to  be  built  upon  were  left^standing  for  that  purpose.  After  the 
agents  of  the  government  had  prepared  the  walls,  retaining  the  portion  which 
the  civil  engineer  of  the  navy-yard  in  charge  of  the  work  supposed  might  be 
used  in  the  new  structure,  the  chief  of  the  bureau  of  yards  and  docks  invited 
the  examination  of  bidders  by  the  advertisement  annexed  to  the  petition,  and 
the  claimant,  by  his  agent,  visited  and  saw  the  walls  so  standing.  At  the 
time  the  claimant,  by  his  agent,  so  visited  the  yard  he  was  shown  the  walls 
by  a  quarterman  acting  under  the  civil  engineer  of  the  yard.  The  claimant's 
agent  asked  if  those  walls  were  to  stand.  The  quarterman  replied  that  they 
were,  so  far  as  he  knew,  and  that  Mr.  Williams,  the  master  mason  of  the 
yard,  and  Mr.  Worrall,  the  civil  engineer  of  the  yard,  had  said  that  they  were 
to  stand.  (But  it  does  not  appear  that  the  quarterman  was  authorized  to 
make  such  representations  to  the  claimant's  agent.)  And  the  civil  eng^eei 
likewise  represented  to  the  claimant's  agent  that  the  portion  of  the  walls 
then  standing  would  remain  and  be  used  in  the  new  work.  After  the 
claimant's  agent  had  so  visited  the  yard  and  been  shown  the  walls  the  claim- 
ant made  his  bid. 

"(4)  After  the  claimant  had  begun  work  under  his  contract  it  was  dis- 
covered that  a  portion  of  the  walls  still  standing  hud  been  so  injured  by  the 
fire  as  to  be  unfit  for  building  a  superstructure  thereon.  Commodore  Hitch- 
cock, commanding  the  naval  station,  thereupon  ordered  that  the  walls  be  fur- 
ther razeed,  and,  pursuant  to  his  orders,  about  one-third  of  the  portion  then 
standing  was  taken  down  by  the  claimant  before  proceeding  to  build.  The 
effect  of  this  second  razeeing  was  that  the  claimant  had  to  substitute  new 
brick-work  for  that  so  removed ;  and  the  additional  cost  of  construction  thereby 
thrown  upon  him  was  the  sum  of  •4,050;  and  for  it  he  has  received  no  re- 
muneration additional  to  the  price  named  or  consideration  expressed  in  the 
contract.  It  does  not  appear  that  at  the  time  Ck>mmodore  Hitchcock  ordered 
the  walls  to  be  further  razeed  the  defendant's  ofticers  made  any  pretense  or 
claim  that  the  increased  expense  was  to  be  borne  by  the  claimant  as  work  re- 
quired by  the  contract;  nor  does  it  appear  that  the  claimant  made  any  objeo- 
gtion  to  the  taking  down  of  the  walls  as  ordered  by  (Commodore  Hitchcock.^' 


? 


The  appellee  claimed  compensation  beyond  the  contract  price*for 
the  additional  cost  of  construction  rendered  necessary  by  rebuilding 
that  portion  of  the  walls  torn  down  by  order  of  Commodore  Hiteh- 
cock.  The  United  States  contended  that  it  was  covered  by  the  terms 
of  his  contract. 

In  our  opinion  the  court  of  claims  committed  no  error  in  allowing 
the  olaim  of  the  contractor. 
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The  language  of  the  specifications  is,  perhaps,  susceptible  of  two 
meanings.  According  to  one,  it  is  as  if  read  that  'Hhe  foundations 
and  the  brick  walls  now  standing,"  so  far  as  they  "were  uninjured  by 
the  fire,  will  remain;"  according  to  the  other,  that  'Hhe  foundations 
and  brick  walls  now  standing,"  being  such  as  "were  uninjured  by  the 
fire,  will  remain."  But,  without  going  into  any  refinements  of  merely 
verbal  interpretation,  we  think  the  meaning  of  the  parties,  explained 
by  the  circumstances  attending  the  transaction,  is  sufficiently  plain, 
and  determines  satisfactorily  their  relative  rights  and  obligations. 

It  must  be  conceded,  we  thinki  that  it  was  intended  that  the  old 
portion  of  the  work  was  to  remain  as  part  of  the  new  structure  only 
60  far  as  it  was,  in  fact,  fit  to  do  so,  having  reference  to  the  character 
and  uses  of  the  building,  and  that  the  United  States  had  the  right  to 
determine  the  fact  of  fitness.  It  was  clearly  its  interest  to  do  so,  in 
advance  of  bidding,  because  if  it  reserved  the  right  to  make  the  de- 
termination at  any  stage  in  the  progress  of  the  work,  or  even  at  the 
time  of  final  acceptance  on  its  completion,  the  whole  risk  of  the  con- 
tingency would  be  thrown  upon  the  contractor,  who  could  only  indem- J 
nify  himself  by  an  increase  in  the  estimate  of  probable  cost;* and  the? 
government  would  thus  be  compelled  to  pay  for  an  uncertainty  which 
could  as  well  be  resolved  in  advance.  The  United  States  having  a 
right  to  determine  the  fact,  it  would  be  reasonable,  having  regard 
merely  to  its  own  interests,  to  do  so  before  letting  the  contract.  It 
would  be  equally  reasonable  and  just  to  the  contractor  that  the  de- 
cision should  be  made  at  the  outset;  and  as  the  right  to  make  it  be- 
longs to  the  proprietor,  the  duty  follows  to  exercise  it  so  that  the 
contractor  shall  not  be  misled  and  injured. 

Under  the  circumstances  in  the  present  case,  and  according  to  the 
terms  of  the  specifications,  we  think  it  was  the  duty  of  the  officers 
acting  for  the  United  States,  the  right  performance  of  which  the  gov- 
ernment assumed,  to  point  out  to  the  bidders  the  parts  of  the  f  oanda* 
tions  and  walls  which  were  in  fact  so  far  uninjured  as  to  enter  into 
the  new  structure,  and  that  this  was  actually  done  by  dismantling 
and  stripping  the  burnt  building,  so  that  upon  inspection  of  what  was 
left  standing  the  proposing  contractor  would  be  able  by  measurement 
to  ascertain  precisely  what  new  work  he  was  to  do,  and  be  paid  for. 
To  require  him  to  determine  the  fact  for  himself  provisionally,  sub- 
ject at  any  time  before  completion  of  the  work  to  have  his  judgment 
reversed,  and  to  be  required  in  consequence  to  perform  work  which 
he  could  not  and  did  not  provide  for  in  his  estimates,  would  be  un- 
reasonable and  unjust.  The  inspection  invited  by  the  advertisement 
was  not  for  the  purpose  of  assisting  the  contractor  to  determine  sub- 
ject to  such  a  condition  the  question  of  the  fitness  of  the  standing 
walls  to  remain,  but  was,  as  we  think,  that  he  might  see,  as  part  of 
the  plan  of  the  work,  what  the  authorized  agents  of  the  United  States 
had  designated  as  intended  to  remain  in  the  permanent  structure.  It 
was  the  duty  of  the  United  States  to  point  out  the  work  deemed  to 
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be  safficlently  uninjured  to  remain,  and  this  was  performed  by  allow- 
ing it  to  stand,  and  by  not  directing  it  to  be  taken  down.  We  lay  no 
stress,  as  the  court  of  claims  did  not,  on  what  was  said  at  the  time 
to  that  effect  by  unauthorized  subordinates.  The  foundation  and  walls 
themselves,  as  left  standing  by  authority  of  the  proper  officers,  con- 
I  stituted  under  the  circumstances  a  representation  on  the  part  of  the 
*  United  States  that  they  had  been  adjudged  to  be  so  far  uninjured  by 
fire  that  they  were  to  remain,  upon  the  faith  of  which  the  intending 
contractor  was  entitled  to  rely  for  the  purpose  of  estimating  the  prob- 
able cost  of  the  work  to  be  done. 

Judgment  in  favor  of  the  appellee  was  rendered  by  the  court  of 
claims  upon  two  other  claims  for  small  amounts,  in  respect  to  which 
we  do  not  deem  it  necessary  to  say  more  than  that  it  appears  to  us 
the  allowance  was  proper.  The  defense  by  reason  of  the  statute  of 
limitations,  also  for  the  reasons  alleged  in  the  opinion  of  that  court, 
was,  in  our  opinion,  properly  overruled. 
The  judgment  of  the  court  of  claims  is  accordingly  affirmed. 


(109  U.  &  2U) 

AtiAhama  Gold  Life  Iks.  Go.  v.  Niohoul 

(November  12, 1883.) 
JuBiBDiOTiov— Aicouzrr  of  Judohent  Reduced  bt  Remiititue— Wbit  of 

ERBOB  DiSMIflSBD. 

Where  a  defendant  against  whom  a  Judgment  has  been  obtained  in  a  circuit  court 
of  the  United  States  for  more  than  $5,000,  in  open  court  enters  a  remiUUur  re- 
ducing the  amount  to  *'  $5,000  and  coets  of  suit,"  and  judgment  is  entered  for 
that  amount,  a  writ  of  error  will  not  lie  to  the  supreme  court  in  a  case  in  which 
the  Jurisdiction  depends  on  the  amount  in  controversy. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas.     On  motion  to  dismiss. 
P.  PkUlips  and  W.  Hallett  PhiUips,  for  plaintiff  in  error. 

S     Jos.  H.  Bradley  and  A.  B.  DuvaU,  for  defendant  in  error. 

?  *Waite,  C.  J.  In  this  case  a  verdict  was  rendered  against  the 
plaintiff  in  error  for  $6,610,  and  a  judgment  entered  thereon  Decem- 
ber 9,  1879.  In  the  verdict  was  included,  for  damages,  $600;  attor- 
ney's fees,  $500;  and  interest,  $510, — ^in  all,  $1,610.  The  next  day, 
December  10,  1879,  the  defendants  in  error  appeared  in  open  court 
and  *' entered  a  remittitur"  of  these  amounts,  ''leaving  the  amount  of 
said  judgment  to  be  for  the  amount  of  five  thousand  dollars  and  costs 
of  suit."  Upon  this  being  done  a  new  judgment  was  entered  "that 
the  plaintiffs  have  and  recover  from  said  defendant  the  sum  of  five 
thousand  dollars,  and  also  all  costs  about  this  suit  incurred  as  of  the 
date  of  said  judgment,  and  have.execution  therefor,  instead  of  the  sum 
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of  six  thonsand  and  six  hundred  and  ten  dollars,  and  also  all  costs 
aboat  this  suit  incurred,  as  in  said  judgment  i^  recited/'  This  wrii 
of  error  was  brought  on  the  eighth  of  January,  1880,  to  reverse  the 
judgment  so  entered.  The  defendant  in  error  now  moves  to  dismiss 
the  writ  because  the  value  of  the  matter  in  dispute  does  not  exceed 
$5,000.  The  judgment  as  it  stands  is  for  $5,000  and  no  more.  The 
entry  of  the  tenth  of  December  is  equivalent  to  setting  aside  the  judg- 
ment of  the  ninth  and  entering  a  new  one  for  the  amount  remaining 
due  after  deducting  from  the  verdict  the  sum  remitted  in  open  court. 
There  was  nothing  to  prevent  this  being  done  during  the  term  and 
before  error  brought.  The  judgment  of  the  tenth  is  therefore  the 
final  judgment  in  the  action. 

In  Thompson  v.  BuUer,  95  U.  S.  696,  it  was  said:  _S 

*  "Undoubtedly  the  trial  court  may  refuse  to  permit  a  verdict  to  be  reduced* 
foy  a  plaintiff  upon  his  own  motion;  and  if  the  object  of  the  reduction  is 
to  deprive  an  appellate  court  of  its  jurisdiction  in  a  meritorious  case,  it  is  to 
be  presumed  the  trial  court  will  not  allow  it  to  be  done.  If,  however,  the 
reduction  is  permitted,  the  errors  in  the  record  will  be  shut  out  from  our  re- 
examination In  cases  where  our  jurisdiction  depends  on  the  amount  in  contro- 
versy.** 

Articles  1361  and  1852  of  the  Bevised  Statutes  of  Texas  are  as 
follows : 

**  Art.  1851.  Any  party  in  whose  favor  a  verdict  has  been  rendered  may  in 
open  court  remit  any  piut  of  such  verdict,  and  such  remitter  shall  be  noted 
on  the  docket  and  entered  in  the  minutes,  and  execution  shall  thereafter 
issue  for  the  balance  only  of  such  judgment,  after  deducting  the  amount  re- 
mitted. 

''Art  1352.  Any  person  in  whose  favor  a  judgment  has  been  rendered  may 
in  open  court  remit  any  part  of  such  judgment,  and  such  remitter  shall  be 
noted  on  the  docket  and  entered  in  the  minutes,  and  execution  shall  thereaftez 
issue  for  the  balance  only  of  such  judgment,  after  dediicting  the  amount  re- 
mitted."   Bev.  St.  Texas,  1879,  pp.  211, 212. 

Without  deciding  what  effect  these  statutes  will  have  on  our  juris- 
diction in  cases  coming  up  from  that  state,  if  the  amount  is  remitted 
after  judgment  without  any  action  thereon  by  the  court  other  than 
noting  on  the  docket  and  entering  on  the  minutes  what  has  been 
done,  we  are  of  opinion  that  it  is  within  the  discretion  of  a  court  of 
the  United  States,  sitting  in  that  state,  if  a  plaintiff  appears  in 
open  court  and  remits  a  part  of  a  verdict  in  his  favor,  to  make  the 
proper  reduction  and  enter  judgment  accordingly.  That  was  the 
effect  of  what  was  done  in  this  case,  and  the  rule  established  in 
Thompson  v.  BuiUr^  supra^  applies. 

The  motion  to  dismiss  is  therefore  granted. 


Digitized  by 


Google 


122  8UPBB1CB   COUBT  REPOBTEB. 

<109  U.  fik  805) 

Booth,  Jr.,  and  others  v.  Tisbnan.* 

(NoYember  12, 1883.) 

Pbaoticb— BzGBFnoN  TO  FiNDma  of  Fact— Ettoencb^Offeb  of  Cebtified 
Copt  of  Lost  Deed— Mistake  m  Kboobd. 

Where  no  exceptions  appear  on  the  record  to  the  nillngs  of  the  trial  court  upon 
any  questions  relating  to  the  eyldence  upon  which  a  finding  of  fact  by  the 
court  was  based,  and  it  cannot  be  claimed  that  the  eyidence  as  stated  in  the 
bill  of  exceptions  was  not  legally  sufficient  to  justify  the  conclusion  reached  by 
the  court,  error  of  law  cannot  be  predicated  of  such  finding,  although  duly  ex- 
cepted to. 

Under  a  statute  authorizing  the  record  of  a  deed  or  a  certified  transcript  from  the 
record  to  be  offered  and  read  in  evidence  on  a  trial,  in  place  of  a  lost  original, 
with  like  eilect  as  though  the  original  of  such  deed  was  produced  and  read  in 
eyidence,  parol  evidence  is  admissible  to  show  that  there  is  a  clerical  error  in 
the  description  of  the  land  as  entered  upon  the  record  and  contained  in  the  copy 
offered  in  evidence. 

In  such  a  case,  the  testimony  of  witnesses  who  had  read  the  original  deed  as  to  their 
recollection  of  its  contents,  and  a  certified  copy  of  an  entry  made  by  the  re- 
corder of  the  county  where  the  land  was  situate,  in  a  file  wherein  he  was  re- 
quired to  enter  such  conveyance,  as  the  first  step  in  the  recording  thereof,  are 
admissible  as  tending  to  prove  the  mistake. 

In  Error  to  the  Ciroait  Court  of  the  United  States  for  the  Northern 
District  of  Illinois. 
B.  C.  Cook  and  C.  W.  Needham,  for  plaintiff  in  error. 

I     Wm.  Burry,  for  defendant  in  error. 

7  Matthews,  J.  *This  was  an  action  of  ejectment  brought  by  the 
defendant  in  error  against  the  plaintiffs  in  error  to  recover  the  title  and 
possession  of  a  tract  of  land  in  Grundy  county,  Illinois,  described  as 
the  north-east  quarter  of  section  twenty-nine,  (29,)  in  township  thirty- 
two,  (82,)  north  of  the  base  line,  and  in  range  eight,  (8,)  east  of  the 
third  principal  meridian.  By  stipulation  the  intervention  of  a  jury  was 
waived  by  the  parties,  and  the  cause  was  submitted  upon  the  evidence 
to  the  circuit  court.  One  of  the  defenses  relied  on  was  the  statute  of 
limitations  of  Illinois,  being  section  4  of  chapter  83  of  the  Revised 
Statutes  of  that  state,  providing  that  possession  for  seven  years,  by 
actual  residence  thereon  by  any  person  having  a  connected  title  in 
law  or  equity,  deducible  of  record  from  the  state  or  United  States, 
etc.,  shoudd  be  a  bar  to  an  action  brought  for  the  recovery  of  lands, 
etc.  Evidence  was  introduced  on  the  part  of  the  defendant  below, 
the  ancestor  of  the  plaintiffs  in  error,  tending  to  prove,  as  was 
claimed,  that  he  had  possessed  the  premises  in  controversy,  by  ac- 
tual residence,  for  seven  years  next  preceding  the  commencement  of 
the  action;  but  the  finding  of  the  court  was  that  he  had  not  been  pos- 
sessed, by  actual  residence  thereon,  of  the  land  in  controversy  for 
that  period.    This  finding,  although  excepted  to  and  alleged  as  error, 

18.  C.  4  Fed.  Rep.  620. 
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is  a  concIaBion  of  fact  which  we  cannot  review.  No  exceptions  ap- 
pear  on  the  record  to  the  rolings  of  the  court  upon  any  questions  re- 
lating to  the  evidence  upon  this  point,  and  it  cannot  be  claimed  that 
the  evidence,  as  stated  in  the  bill  of  exceptions,  was  not  legally  suffi- 
cient to  justify  the  conclusion  reached  by  the  court.  No  error  in  law 
can  therefore  be  predicated  of  this  conclusion  of  fact. 

On  the  trial  it  was  admitted  that  Ibzan  Lacey,  the  common  source 
of  title,  derived  title  to  the  premises  in  controversy  from  the  United 
States  in  1839,  and  a  power  of  attorney  from  Lacey  and  wife,  dated 
April  20,  1839,  to  Joel  Wicks,  authorizing  him  to  sell  and  convey 
the  premises,  was  proved.  It  was  further  admitted  that  an  original 
deed  from  Lacey  and  wife  by  Wicks,  their  attorney  in  fact,  to  Alvae 
Newman,  dated  May  6,  1840,*had  been  lost,  and  it  was  proved  that* 
it  was  not  in  the  power  of  the  plaintiffs  to  produce  it,  and  that  it  had 
not  been  intentionally  destroyed  or  disposed  of  for  the  purpose  of  in- 
troducing a  copy  thereof  in  place  of  the  original. 

The  plaintiffs  below  then  offered  in  evidence  a  certified  copy  from 
the  proper  recorder's  office  of  the  record  of  said  original  deed,  which, 
however,  described  the  land  conveyed  as  the  aauth'^ast  quarter  of 
section  29,  etc.,  instead  of  the  north-east  quarter  of  that  section; 
but  counsel  for  the  plaintiffs  stated  kx  connection  with  the  offer  that 
there  would  be  offered  other  evidence  tending  to  show  that  there 
was  a  clerical  error  in  the  description  of  the  land  as  entered  upon 
the  record  and  contained  in  the  copy,  and  that  it  should  be  the  north' 
east  instead  of  the  soitth-east  quarter  of  the  section. 

To  the  introduction  of  this  certified  copy  objection  was  made,  be- 
cause it  did  not  describe  the  land  in  controversy,  and  because  no  evi- 
dence was  admissible  to  prove  and  correct  any  alleged  mistake. 

The  ground  of  this  objection  is  stated  to  be  that  the  statute  ol 
Illinois,  (Laws  1861,  p.  174,  §  1,)  in  force  at  the  time,  authorizing 
the  record  of  a  deed  or  a  certified  transcript  from  the  record  to  be 
used  as  evidence  on  a  trial  in  place  of  a  lost  original,  provided  that 
it  might  be  read  in  evidence  "with  like  effect  as  though  the  original 
of  such  deed,  conveyance,  or  other  writing  was  produced  and  read  in 
evidence,"  and  that,  as  in  this  case,  if  the  original  had  been  pro- 
duced, no  evidence  would  be  admitted  to  prove  and  correct  the  al« 
leged  mistake  in  the  description  of  the  premises  conveyed,  none  can 
be  admitted  to  prove  and  correct  such  a  mistake  in  the  record  or 
transcript. 

The  court  overruled  the  objection  and  admitted  the  certified  copy 
of  the  deed  in  evidence,  reserving  the  question  upon  the  subsequent 
evidence  to  be  offered,  for  the  purpose  of  proving  and  correcting  the 
alleged  mistake.  Such  evidence  was,  in  the  further  progress  of  the 
trial,  admitted,  on  which,  as  a  conclusion  of  fact,  the  court  found  that 
the  land  actually  described  in  the  lost  deed  was  that  in  controversy; 
and  thereon  judgment  was  given  for  the  plaintiffs  below.  Exceptions 
were  taken  to  the  rulings  of  the  court  admitting  the  evidence  subse- 
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*  quently  offered*as  to  the  mistake  in  the  description,  upon  the  ground 
of  its  competency,  which  will  be  hereafter  considered.  The  general 
question  raised  by  the  exception  to  the  introduction  of  the  certified 
copy  from  the  record,  is  whether  evidence  of  any  description  is  ad- 
missible for  such  a  purpose. 

The  ruling  of  the  circuit  court  on  this  point  was  correct.  The 
language  of  the  statute  was  intended  merely  to  declare  that  the  rec- 
ord of  a  deed,  or  a  transcript  from  the  record,  though  a  copy  only, 
and  therefore  in  its  nature  merely  secondary  evidence,  should  never- 
theless have  the  same  effect,  when  competent  as  evidence  at  all,  as 
the  original  itself,  if  it  had  been  produced,  upon  the  determination  of 
the  issues  to  be  tried.  It  was  not  intended  to  declare  that  the  record 
or  a  copy  from  it  should,  in  law,  be  an  original  instrument  for  aU 
purposes.  The  presumption  is  that  as  public  officers  generally  per- 
form their  prescribed  duties  accurately,  that  the  record,  and  all  certi- 
fied transcripts  from  it,  will  be  true  copies  of  the  original;  but  they 
are  none  the  less  copies  on  that  account,  and  are  made  evidence  only 
in  lieu  of  the  original,  and  on  the  grounds  on  which  secondary  evi- 
dence is  permitted  to  be  given.  And  there  is  nothing  in  the  statute,, 
either  expressed  or  implied,  which  forbids  the  party  from  showing  by 
extrinsic  proof,  otherwise  legitimate,  what  the  contents  of  the  lost- 
original  really  were,  where  it  is  shown  that  the  record  itself,  or  a  copy 
from  it,  is  not  a  tnie  copy. 

By  the  very  terms  of  the  statute,  the  record  of  a  deed  is  not  origi. 
nal  evidence,  for  it  can  be  used  only  on  proof  of  the  loss  of  the  origi- 
nal deed,  or  that  the  latter  cannot  be  produced  by  the  party  offering- 
the  proof;  and  the  object  of  the  statute  evidently  was  to  require  re- 
cording, in  the  first  place,  as  notice  to  subsequent  purchasers,  and  in- 
the  second,  to  supply  a  convenient  statutory  mode  and  instrument  ot 
secondary  evidence.  Its  whole  effect  can  be  accomplished,  without 
in  any  manner  displacing  or  superseding  the  common-law  principles 
which  authorized  other  modes  of  proving  the  contents  of  lost  deeds- 
and  other  instruments.  It  is  in  this  light  that  the  statute  has  been 
viewed  and  treated  by  the  supreme  court  of  Illinois.  Botpman  v. 
I  Wettig,  89  HI.  416.     In  Nattinger  v.  Ware,  41  111.  246,  it  was  decided 

*  that  a  deed,  properly  executed  and*acknowledged,  but  recorded  with 
a  misdescription  of  the  premises,  would  protect  the  grantee  against 
subsequent  purchasers  and  incumbrancers.  But  how  could  this  be,, 
unless  the  party  were  at  liberty  to  prove  the  mistake  in  the  record, 
either  by  the  production  of  the  original,  or,  in  case  of  its  loss,  by  other 
competent  secondary  evidence  ?  This  is  what  happened  in  Nixon  v. 
CohleigK  52  111.  887.  There  the  plaintiff  in  ejectment,  to  prove  his 
title,  relied  on  a  deed,  signed,  as  he  claimed,  "Samuel  H.  Turrill.** 
The  original  not  being  in  his  power  to  produce,  he  offered  a  certified 
copy  from  the  record.  It  purported,  however,  to  be  signed  by  **  James- 
H.  Turrill."  Against  the  objection  of  the  defendant  he  was  allowed 
to  prove  by  parol  evidence  that  the  original  was  signed  "by  the  name^ 
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of  Samuel  H.  Turrill."  The  court  said:  "This  renders  it  morally 
certain  that  the  recorder  made  a  mistake  in  transcribing  the  original 
apon  his  records."  The  same  construction  was  given  to  a  statute  of 
Alabama,  the  meaning  of  which  cannot  be  distinguished  from  the 
statute  of  Illinois,  by  the  supreme  court  of  that  state  in  Harvey  y. 
Thorpe,  28  Ala.  250,  where  the  very  point  was  ruled  that  parol  evi* 
dence  was  admissible  to  show  that  a  deed  was  not  correctly  recorded. 
And  the  same  principle  was  adjudged  in  Wisconsin,  in  Sexsmith  y. 
Jones,  18  Wis.  631,  and  in  New  Hampshire,  in  WeUs  y.  Iron  Co.  48 
N.  H.  584. 

The  next  question  relates  to  the  competency  of  the  evidence  ad- 
mitted by  the  court  to  prove  the  mistake  in  the  record  of  the  deed, 
and  the  correct  description  of  the  property  as  contained  in  the  orig- 
inal. 

This  was,  in  substance,  as  follows :  First,  the  testimony  of  certain 
persons  tending  to  prove  that  they  had  seen  the  original  deed,  and 
that  it  described  the  land  conveyed  as  identical  with  that  in  contro- 
versy; second,  a  certified  copy  from  an  entry  or  file  book,  kept  by  the 
recorder  of  La  Salle  county,  in  which  the  land  was  situate  at  the  time 
the  conveyance  was  made  by  the  attorney  of  Laoey  to  Newman,  of  a 
memorandum  made  by  the  recorder,  showing  the  date  of  the  receipt 
of  the  deed  for  record,  the  names  of  the  grantor  and  grantee,  then 
hour  of  its  receipt,  the  nature  of  the  conveyance,  the  date  of  it8*exe-* 
eution,  and  the  location  of  the  land  conveyed,  under  which  head  the 
premises  are  described  as  the  "N.  E.  i  S.  29,  T.  82  N.,  E.  8  E.,  3d 
P.  M;"  third,  a  transcript  from  the  land-office  at  Springfield,  Illinois, 
in  which  office  was  contained  the  records  of  the  entry  of  the  land  in 
controversy,  showing  Jeddiah  Wooley  entered  the  N.  E.  J  29,  82,  8, 
on  August  8,  1835,  and  that  he  did  not  enter  the  S.  E.  ^  of  said  sec- 
tion ;  also  a  receipt  from  the  land-office  at  Chicago,  Illinois,  in  which 
office  the  land  in  controversy  was  sold,  dated  August  8,  1835,  for 
$200,  from  Jeddiah  Wooley,  Jr.,  in  full  payment  of  the  N.  E.  J  sec- 
tion 29,  township  32  N.,  range  8  E.  of  the  third  principal  meridian, 
being  the  land  in  controversy,  upon  which  receipt  was  a  memorandum 
indorsed  in  the  handwriting  of  Joel  Wicks,  who  was  dead  at  the  time 
of  the  trial,  as  follows:  "Sold  this  to  Alva  Newman,  May  6,  1840.'^ 
But  it  is  recited  in  the  bill  of  exceptions  that  the  court  did  not  decide 
that  the  last-mentioned  memorandum  and  a  memorandum  on  the 
copy  of  the  deed  of  May  6,  1840,  from  Lacey  to  Newman,  that  "this 
land  was  entered  by  Jeddiah  Wooley,  August  8,  1835,"  were  either 
of  them  competent  evidence. 

The  evidence  offered  and  objected  to  was,  we  think,  competent. 
The  testimony  of  witnesses  who  had  read  the  original  deed,  as  to 
their  recollection  of  its  contents,  was  direct  evidence  of  the  fact;  and 
the  copy  of  the  registry  of  the  deed,  as  entered  in  the  file-book,  was 
a  copy  of  an  official  entry,  made  in  a  book  of  public  recoids  required 
to  be  kept  by  the  recorder,  and  which  constitutes  the  first  step  in  the 
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process  of  recording.    The  statute  requires  that  every  recorder  shall 
keep  "an  entry  book,  in  which  he  shall,  immediately  on  the  receipt 
of  any  instrument  to  be  recorded,  enter,  in  the  order  of  its  reception, 
the  names  of  the  parties  thereto,  its  date,  the  day  of  the  month,  hour, 
and  year  of  filing  the  same,  and  a  brief  description  of  the  premises, 
indorsing  upon  such  instrument  a  number  corresponding  with  the 
number  of  such  entry. *"     Bey.  St.  HI.  1845,  p.  432,  §  7;  Laws  1847, 
p.  69,  §  1;  Laws  1869,  p.  2,  §  7. 
All  these  items  of  evidence  tended  to  prove  the  alleged  mistake,  and 
H  what  was  the  correct  description  of  the  premises  conveyed  in  the  lost 
9  original  deed,  and  were  entitled  to  be^considered,  in  connection  with 
the  certified  copy  of  the  record  of  the  deed  itself,  as  secondary  evi- 
dence of  its  contents.    In  admitting  and  considering  them  the  circuit 
court  committed  no  error;  what  effect  should  be  given  to  them,  sin- 
gly or  together,  was  for  that  court,  to  whom  the  cause  had  been  sub- 
mitted, idone  to  determine. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed* 


<109  U.  &  Hi) 

MiTTHsws  V.  Dbnsmobb  and  others.' 

(November  12, 1888.) 
Wbit  of  ATTAomaBHT— TBBaPABs— Sbizdbb  bt  Mabsbaii— Wbit  Isrjbd  ov  Db- 

VBCTIVB  AFFn>AVIT — EVEDBNCB  OF  OWNEBSHZF  09 

Goods  nr  a  State  Coubt. 

In  an  action  of  trespass  bj  an  alleged  owner  of  property  aeainst  a  manual  who 
levied  on  such  property  under  a  writ  of  attachment  issued  by  a  circuit  court  of 
the  United  States,  when  such  writ  is  offered  by  the  marshal  as  evidence  of  the 
authority  of  the  court  to  command  him  to  attach  the  property  of  the  defend- 
ant in  that  suit,  it  will  not  be  considered  void  because  of  a  defect  in  the  affi- 
davit on  which  it  was  issued,  although  it  might  be  avoided  on  a  proper  pro- 
ceeding ;  and  in  the  contest  for  the  value  of  the  goods  seized,  with  a  stranger 
who  claims  them,  it  is  sufficient  to  raise  the  issue  of  the  liabih^  of  thoeegooda 
to  the  exigency  of  the  writ,  and  should  be  admitted. 

In  Error  to  the  Supreme  Court  of  the  State  of  Michigan. 

Don  M.  Dickinson  and  Jtdien  Q.  Dickinson^  for  plaintiff  in  error. 

0.  M.  Barnes^  for  defendants  in  error. 

MiLLEB,  J.  This  is  a  writ  of  error  to  the  supreme  court  of  the 
state  of  Michigan.  The  plaintiff  in  error  was  marshal  of  the  United 
States  for  the  eastern  district  of  that  state,  and  under  a  writ  of  at- 
tachment from  the  circuit  court  levied  on  a  stock  of  goods  which  was 
the  subject  of  controversy.  The  defendants  in  error,  who  were  not 
the  parties  named  in  the  writ  of  attachment,  sued  Matthews,  the 
marshal,  in  trespass,  on  the  ground  that  they  were  the  owners  of 

IB.  0.  6  N.  W.  Rep.  669 
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the  goods,  and  that  the  goods  were  not  liable  to  the  attachment  under 
which  the  marshal  acted.  To  this  action  the  defendant  pleaded  the 
general  issue,  with  notice  that  he  should  rely  on  the  writ  of  attach* 
ment,  and  should  prove  that  the  goods  were  subject  to  be  seized 
under  it.  When  the  defendant,  who  was  admitted  to  be  the  mar- 
shal, as  he  had  alleged,  offered  in  evidence  the  writ  of  attachment, 
the  court  refused  to  receive  it,  on  the  ground  that  it  did  not  appear 
by  the  affidavit  on  which  it  was  issued  that  the  debt  claimed  by  the 
plaintiff  in  the  writ  was  due.  As  the  plaintiffs  in  the  present  action 
were  in  possession  of  the  goods  when  they  were  seized  under  the  writ,H 
this  ruling  of  the  court  was  decisive*of  the  case,  for,  however  fraud-* 
alent  might  have  been  that  possession,  the  defendant  here,  in  the 
absence  of  any  valid  writ,  was  a  mere  trespasser,  and  could  have  no 
right  to  contest  the  lawfulness  of  that  possession.  The  whole  case 
turned,  therefore,  on  the  trial  in  the  local  state  court,  as  it  did  on 
the  writ  of  error  in  the  supreme  court,  which  affirmed  the  judgment 
of  the  lower  court,  on  the  question  of  the  validity  of  the  writ  of  at- 
tachment in  the  hands  of  the  marshal,  and  its  sufficiency  to  protect 
him  if  the  property  seized  under  it  was  liable  to  be  attached  in  that 
suit. 

It  is  to  be  observed  that  this  does  not  present  a  case  where  the  va- 
lidity of  the  writ  is  assailed  by  any  proceeding  in  the  court  which  is-S 
sued  it,  either  by  a  motion  to  set  it  aside  as*improvidently  issued,  or? 
to  discharge  the  levy  and  return  the  property,  or  by  appeal  to  a  higher 
court  of  the  same  jurisdiction  to  correct  the  error  of  issuing  it  on  in 
insufficient  affidavit,  but  it  is  a  proceeding  in  a  court  of  another  juris- 
diction to  subject  an  officer  of  the  United  States  to  damages  as  a 
trespasser  for  executing  a  writ  of  the  court  to  which  he  owes  obedience. 

The  supreme  court  of  Michigan,  whose  judgment  we  are  reviewing, 
says  of  this  writ,  in  answer  to  the  argument  that,  being  regular  on 
its  face,  it  should  protect  the  officer: 

**No  doubt  the  writ  in  this  case  must  be  regarded  as  fair  on  its  face.  Un- 
der the  general  law  relating  to  attachments,  where  the  suit  is  begun  by  that 
writ,  the  affidavit  is  attached  to  and  in  legal  effect  becomes  a  part  of  it;  and 
if  then  the  affidavit  is  void  the  writ  is  void  also.  But  under  an  amend- 
atory statute  passed  in  1867,  which  permits  the  issue  of  the  writ  in  pending 
suits,  the  affidavit  is  filed  with  the  clerk,  and  the  officer  to  whom  the  writ  is 
issued  is  supposed  to  know  nothing  of  it.  Comp.  Laws,  §  643.  It  was  under 
the  amendatory  statute  that  the  writ  in  this  case  was  issued,  and  an  inspec- 
tion of  its  provisions  shows  that  the  writ  contains  all  the  recitals  that  the 
statute  requires."    5  N.  W.  Bep.  671. 

Here,  then,  we  have  a  writ  which  is  fair  on  its  face,  issued  from  a 
court  which  bad  jurisdiction  both  of  the  parties  and  of  the  subject- 
matter  of  the  suit  in  which  it  was  issued,  and  which  was  issued  in 
the  regular  course  of  judicial  proceeding  by  that  court,  and  which 
the  officer  of  the  court  in  whose  hands  it  was  placed  is  bound  to 
obey,  and  yet  by  the  decision  of  the  Michigan  court  it  affords  him  no 
protection  when  he  is  sued  there  for  executing  its  mandate.    We  do 
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not  think  this  is  law.  Certainly  it  is  not  the  law  which  this  court 
applies  to  the  processes  and  officers  of  the  courts  of  the  United  States, 
and  of  other  courts  of  general  jurisdiction. 

It  had  been  supposed  by  many  sound  lawyers,  after  the  case  of 
Freeman  v.  Howe,  24  How.  450,  that  no  action  could  be  sustained 
against  a  marshal  of  the  United  States  in  any  case  in  a  state  court 
where  he  acted  under  a  writ  of  the  former  court;  but  in  Buck  v.  Col' 
bath^  3  Wall.  334,  where  this  class  of  cases  was  fully  considered,  it 
Swas  held  that  though  the  writ  be  a  valid  writ,  if  the  officer  attempt 
?to  seize  property  under  it*which  does  not  belong  to  the  debtor  against 
whom  the  writ  issued,  the  officer  is  liable  for  the  wrongful  seizure  of 
property  not  subject  to  the  writ. 

In  the  present  case  the  officer  is  sued  for  that  very  thing,  and  of- 
fered to  prove  that  the  property  attached  was  the  property  of  the 
defendant  in  the  attachment,  and  was  liable  to  be  seized  under  that 
writ,  and  that  plaintiff  in  the  present  suit  had  no  valid  title  to  it,  at 
least  no  title  paramount  to  the  mandate  of  the  writ,  but  the  state 
court  refused  to  permit  him  to  make  that  proof.  The  ground  of  this 
ruling  is  that  because  there  is  a  defect  in  the  affidavit  on  which  the 
attachment  issued,  that  writ  is  absolutely  void,  and  the  officer  who 
faithfully  executed  its  commands  stands  naked  before  his  adversary 
as  a  willful  trespasser.  It  would  seem  that  the  mandatory  pro- 
cess of  a  writ  of  general  jurisdiction,  with  authority  to  issue  such  a 
process  and  to  compel  its  enforcement  at  the  hands  of  its  own  officer, 
in  a  case  where  the  cause  of  action  and  the  parties  to  it  are  before 
the  court  and  are  within  its  jurisdiction,  cannot  be  absolutely  void 
by  reason  of  errors  or  mistakes  in  the  preliminary  acts  which  pre- 
cede its  issue.  It  may  be  voidable.  It  may  be  avoided  by  proper 
proceedings  in  that  court.  But  when  in  the  hands  of  the  officer  who 
is  bound  to  obey  it,  with  the  seal  of  the  court  and  everything  else  on 
its  face  to  give  it  validity,  if  he  did  obey  it,  and  is  guilty  of  no  error 
in  this  act  of  obedience,  it  must  stand  as  his  sufficient  protection  for 
that  act  in  all  other  courts. 

The  precise  point  as  to  the  validity  of  this  writ  of  attachment  was 
under  consideration  in  this  court  in  the  case  of  Cooper  v.  Reynolds, 
10  Wall.  308,  in  which  the  effect  of  an  insufficient  affidavit  for  a  writ 
of  attachment  was  set  up  to  defeat  the  title  to  land  acquired  by  a  sale 
under  the  attachment.  The  case  has  been  often  quoted  since,  and 
is  conclusive  in  the  federal  courts  in  regard  to  the  validity  of  their 
own  processes  when  collaterally  assailed,  as  in  the  present  case. 
I  The  court,  after  discussing  the  nature  of  the  jurisdiction  in  cases 
•  of  attachment,  their  relation  to  suits  in  rem  and  in^personam,  in  an- 
swer to  the  question,  on  what  does  the  jurisdiction  of  the  court  in 
that  class  of  cases  depend?  answers  it  thus: 

**  It  seems  to  us  that  the  seizure  of  the  property,  or  that  which  in  this  case 
is  the  same  in  effect,  the  levy  of  the  writ  of  attachment  on  it,  is  the  one  essen- 
tial requisite  to  jurisdiction,  as  it  unquestionably  is  in  a  proceeding  purely  in 
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retn.  Without  this  the  court  cau  proceed  no  further;  with  it  the  court  can 
proceed  to  subject  that  property  to  the  demand  of  plaintifiP.  If  the  writ  of 
attachment  is  the  lawful  writ  of  the  court,  issued  in  proper  form  under  the 
seal  of  the  court,  and  if  it  is  by  the  proper  officer  levied  upon  property  liable 
to  the  attachment,  when  such  writ  is  returned  into  the  court  the  power  of  the 
court  over  the  res  is  established.  The  affidavit  is  the  preliminary  to  issuing 
the  writ.  It  may  be  a  defective  affidavit,  or  possibly  the  officer  whose  duty  it 
is  to  issue  the  writ  may  have  failed  in  some  manner  to  observe  all  the  requi- 
site formalities,  but  the  writ  being  issued  and  levied,  the  affidavit  has  served 
its  purpose;  and  though  a  revising  court  might  see  in  some  such  departure 
from  the  strict  direction  of  the  statute  sufficient  error  to  reverse  the  judgment, 
we  are  unable  to  see  how  that  can  deprive  the  court  of  the  jurisdiction  ac- 
quired by  the  writ  levied  upon  the  defendant's  property.** 

See  Voarhies  v.  Bank  of  U.  S.  10  Pet.  449;  Chignon's  Lessee  v. 
Astar,  2  How.  319. 

If  in  a  case  where  the  title  to  land  is  to  be  divested  by  a  proceeding 
in  which  its  owner  is  not  within  the  jurisdiction,  and  is  never  served 
with  process  nor  makes  any  appearance,  the  writ  on  which  the  whole 
matter  depends  is  held  valid,  though  there  be  no  sufficient  affidavit 
to  support  it,  how  mnoh  more  should  the  writ  be  held  to  protect  the 
officer  in  a  case  where  the  defendant  is  in  court  and  makes  no  ob- 
jection to  it,  nor  seeks  to  set  aside  or  correct  it,  and  where  the  court 
before  it  issues  the  writ  has  jurisdiction  of  the  parties  to  the  suit? 

We  think  that  when  the  writ  is  offered  in  a  collateral  suit  against 
the  officer  who  executed  it  as  evidence  of  the  authority  of  the  court  to 
command  him  to  attach  the  property  of  defendant  in  that  suit,  it  is 
not  void,  though  it  might  be  avoided  on  a  proper  proceeding;  and  in 
the  contest  for  the  value  of  the  goods  seized,  with  a  stranger  who  claimsS 
them,  it*is  sufficient  to  raise  the  issue  of  the  liability  of  those  goods* 
to  the  exigency  of  the  writ. 

The  judgment  of  the  supreme  court  of  Michigan  is  reversed,  with 
directions  for  further  proceedings  in  conformity  to  this  opinion. 


a09  U.  8.  S30) 

Ex  parte  Mbad,  Ex*x,  etc.* 

(November  12, 1888.) 

Bahkruftot— RB-EXAxniATiOH  ov  GuLnf— AiTBAitf— Nonoa. 

Ph)ceedliiffs  under  Rev.  St.  i  6081,  for  the  re-ezamination  of  a  claim  filed  against 
a  bankrupt's  estate,  are  in  the  nature  of  a  suit  against  the  assignee  for  the 
establishment  of  the  claim,  and  when  an  appeal  is  taken  in  the  circuit  court, 
such  appeal  cannot  be  aUowed  unless  the  notice  required  by  Rev.  tit.  j  4981, 
**  be  given  to  the  assignee  or  creditor,  as  the  case  may  be,"  by  the  party  desir- 
ing to  appeal. 

ia.&14F«d.R«p.9Br. 
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Petition  for  Mandamus. 

g     F.  W.  Hackett  and  H.  J.  Seudder,  for  petitioner. 

•  ^  •Waits^  G.  J.  James  G.  Mead,  in  his  life-time,  filed  with  a  register 
in  bankruptcy  proof  of  his  claim  against  the  estate  of  Abraham  Mead, 
a  bankrupt.  Mary  E.  Travis,  a  creditor  of  the  bankrupt,  applied  for 
a  re-examination,  and,  upon  consideration,  the  claim  was  rejected  by 
the  district  court.  Fending  the  proceedings  James  G.  Mead  died,  and 
the  petitioner,  his  executrix,  appeared  in  his  stead.  After  the  rejec- 
tion of  the  claim  the  executrix  took  an  appeal  to  the  circuit  court, 
and  did  all  that  was  necessary  to  perfect  such  an  appeal,  except  giv- 
ing notice  to  the  assignee  within  10  days  after  the  entry  of  the  decis- 
ion. This  she  did  not  do,  but  she  did  give  notice  to  the  objecting 
creditor  within  the  prescribed  time.  The  circuit  court,  on  the  appli- 
cation of  the  assignee,  refused  to  entertain  the  appeal  because  of  the 
failure  of  notice  to  him.  The  petitioner  now  seeks  by  mandamus  to 
require  the  circuit  court  to  take  the  case  and  proceed  therewith. 

By  section  4980  of  the  Revised  Statutes  ''appeals  may  be  taken 
from  the  district  to  the  circuit  courts  in  all  cases  in  equity"  arising 
under  the  bankrupt  act;  ♦  ♦  ♦  "and  any  supposed  creditor, 
whose  claim  is  wholly  or  in  part  rejected,  or  an  assignee  who  is  dis- 
satisfied with  the  allowance  of  a  claim,  may  appeal  from  the  district 
court  to  the  circuit  court  for  the  same  district;"  but  by  section  4981 
no  such  appeal  can  be  allowed,  unless,  among  other  things,  notice 
thereof  be  given  "to  the  assignee  or  creditor,  as  the  case  may  be,  or 
to  the  defeated  party  in  equity,  within  10  days  after  the  entry  of  the 
decree  or  decision  appealed  from.^ 

If  a  supposed  creditor  takes  an  appeal  from  an  order  rejecting  his 
claim  he  must,  under  the  provisions  of  section  4984,  file  in  the  clerk's 
office  of  the  circuit  court  "a  statement  in  writing  of  his  claim,  setting 
forth  the  same,  substantially,  as  in  a  declaration  for  the  same  cause 

§of  action  at  law,  and  the  assignee  shall  plead  or  answer  thereto  in 

*  like  manner,  and  like  proceedings  shall  be  thereupon  had  in  the^plead- 
ings,  trial,  and  determination  of  the  cause,  as  in  actions  at  law  com- 
menced and  prosecuted  in  the  usual  manner  in  the  courts  of  the  United 
States.'' 

In  Wood  V.  Bailey^  21  Wall.  640,  it  was  decided  that  the  omission 
to  give  notice  to  an  assignee  of  an  appeal  from  a  decree  in  his  favor 
in  a  suit  in  equity  was  fatal  to  the  appeal.  The  effect  of  the  ruling 
in  that  case  is  that  the  statute  makes  the  notice  within  the  prescribed 
time  "a  condition  of  the  right  of  appeal"  under  section  4980.  That 
seems  to  us  conclusive  of  the  present  case.  Proceedings  under  sec- 
tion 5081  for  the  re-examination  of  a  claim  filed  against  a  bankrupt's 
estate  are  in  the  nature  of  a  suit  against  the  assignee  for  the  estab- 
lishment of  the  claim.  A  creditor  may  move  for  the  re-examination, 
and,  under  general  order  in  bankruptcy  No.  84,  may  be  required  to 
form  the  issue  which  is  to  be  certified  to  the  district  court  for  deter- 
mination, but  the  assignee  alone  oan  appeal  from  an  order  of  allow- 
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anoe;  and  if  the  supposed  creditor  appeals,  the  assignee  must  defend 
in  the  circuit  court,  where  the  proceedings  are  against  him.  Hence 
the  necessity  for  notice  to  him  in  such  cases;  and,  in  our  opinion,  the 
words  "to  the  assignee  or  creditor,  as  the  case  may  be,**  in  section 
4981,  mean  to  the  assignee  if  the  appeal  is  by  the  supposed  creditor, 
and  to  the  supposed  creditor  if  it  is  by  the  assignee. 

As  upon  the  petitioner's  own  showing  the  circuit  court  properly  re- 
fused to  entertain  his  appeal,  the  rule  asked  for  is  denied  and  the 
petition  dismissed. 


(l€t  U.  &  229) 

GoxjHTT  CouBT  07  Enox  Gouktt,  Missoubi,  9.  Unitbd  Statbs  $X  fil. 

Habshman.' 

Saioi  v.  Unitxd  Statbs  €x  tA.  Davis. 
Saioi  v.  UNrrxD  States  ex  tA.  Wblls  &  Fbhnoh  Go. 

Maoon  Oountt  Goxjbt  v.  Huidskofbb,  Relator. 

Bakbb,  Treasurer,  etc.,  v.  United  States  $x  rel.  Davis. 

(NoYomber  12, 1888.) 

MnnciPAL  Boam— PATMEirr  of  Balance  Due  out  of  Fuhdb  Raisbd  bt  Taxa- 

TIOH  FOB  ObDIHABT  CoUNTT  UsBB. 

U.  8.  ▼.  County  of  Clark,  96  U.  8.  811;  U.  8.  t.  County  o/Maeon^  99  U.  &  689;  sad 
Maeon  Go,  y.  Huidekoport  Id.  692,  affirmed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

James  Carr  and  Oeo.  O.  Reynolds,  for  £noz  county,  and  Baker, 
treasurer. 

James  Carry  for  Macon  county. 

r.  K.  Skinker,  for  Harshman. 

Oeo.  H.  Shields,  for  Davis  and  Wells  &  French  Co. 

Joseph  Shippin,  for  Huidekoper. 

Waite,  C.  J.    In  U.  S.  V.  County  of  Clark,  96  U.  S.  211,  it  veas  de- 
cided at  the  October  term,  1877,  that  bonds  of  the  character  of  those  ^ 
mvolved  in  the  present  suits  were  debts  of  the  county,  and  that  forg 
any  balance  remaining  due  on  account  of^principal  or  interest  after* 
the  application  of  the  proceeds  of  the  special  tax  of  one-twentieth  of 
1  per  cent,  the  holders  were  entitled  to  payment  out  of  the  general 
funds  of  the  county.    This,  we  all  agree,  means  that  the  payment  of 

>&  0.  6  Fed.  Rep.  556,  and  16  Fed.  Rep.  701 
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this  balance  is  demandable  out  of  fands  raised  by  taxation  for  ordi« 
nary  county  uses.  The  mandamu$  applied  for  in  that  case  was  one 
"requiring  the  county  court  and  the  justices  thereof  to  direct  the  clerk 
of  the  county  to  draw  a  warrant  on  the  county  treasurer  for  the  bal- 
ance of  the  judgment  remaining  unpaid,  so  that  he  might  be  enabled, 
on  its  presentation,  to  have  it  paid  in  its  order  out  of  the  county 
treasury,"  and  there  was  no  fund  out  of  which  the  payment  could  be 
made,  except  that  raised  by  taxation  for  ordinary  county  uses.  By  the 
judgment  of  this  court,  such  a  mandamui  was  awarded.  At  the  next 
term,  in  1878,  the  point  thus  decided  was  explicitly  stated  in  U.  S. 
v.  County  of  Macon,  99  U.  8.  589;  and  in  Macon  Co.  y.  Huidekoper, 
Id.  692,  a  majority  of  the  court  adhered  to  the  decision,  and  ordered 
judgment  accordingly.  It  was  conceded  on  the  argument  that  all 
the  judgments  now  under  consideration  must  be  affirmed,  unless  these 
cases  are  overruled.  This  a  majority  of  the  court  are  unwilling  to  do, 
and  judgments  of  affirmance  are  consequently  ordered 


aoe  u.  a  io4) 

Gbaoin  v.  Lotell,  Ex*r,  etc. 
[In  Error  to  the  Circuit  Court  of  the  United  Stotes  for  the  District  of  Louisiana.] 

8aub  v.  8amb. 
[Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District  of  Lionisiana.] 

(November  12, 1883.) 

JUDGMBNT  BT  DEFAULT  HT  ClBCUIT  COUBT  — BiLL  m  EqUITT  TO  SET  AsmB— 

Nbootiablb  Note  Signed  bt  Agent  m  ms  omx  Name— Declaration. 

A  defendant,  against  whom  a  Judgment  has  been  rendered  on  default  by  a  circuit 
court  of  the  United  States  in  an  action  at  law,  cannot  maintain  a  bill  in  equity 
to  avoid  it,  upon  the  ground  that  the  plaintiff  at  law  falsely  and  fraudulently 
alleged  that  the  parties  were  citizens  of  different  states,  without  showing  that 
the  false  aUegation  was  unknown  to  him  before  the  judgment. 

Upon  a  negotiable  promissory  note,  made  by  an  agent  in  his  own  name,  and  not 
disclosing  on  its  face  the  name  of  the  principal,  no  action  lies  against  the  prin- 
cipal. 

In  an  action  at  law,  the  declaration  alleged  that  the  plaintiff  sold  land  to  a  third 
person,  who  save  his  notes  for  the  purchase  money,  secured  b^r  mortgage  of  the 
land;  that  afterwards  the  defendant,  in  a  suit  by  him  against  that  person, 
claimed  the  ownership  of  the  land,  and  alleged  that  the  other  person,  acting 
merely  as  his  agent,  illegally  made  the  purchase  in  his  own  name,  and  that  he 
was  liable  and  ready  to  pay  for  the  land  ;  that  he  was  thereupon  adjudged  to 
be  the  owner  of  the  land,  and  took  possession  thereof;  and  that  by  reason  of 
the  premises  the  defendant  was  liable  to  the  plaintiff  in  the  full  amount  of  the 
notes.  Held,  that  the  declaration  showed  no  cause  of  action,  even  under 
article  1890  of  the  Civil  Code  and  article  35  of  the  Code  of  Practice  of  Louis- 
iana. 

A  Judgment,  rendered  on  default,  upon  a  declaration  setting  forth  no  cause  of  ac- 
tion, may  be  reversed  on  writ  of  error,  and  the  case  remanded  with  directions 
that  judgment  be  arrested. 
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•  D.  Rouse  and  Wm.  Orant,  for  plaintiff  in  error. 
Jo8.  P.  Homor  and  W,  8.  Benedict,  for  defendant  in  error.  S 

Gbat,  J.*  These  two  cases  have  been  argued  together.  Eliza  A.* 
Quitman,  the  defendant  in  error  and  appeUee,  haying  died  since  the 
judgment  below,  William  S.  Loyell,  her  executor,  has  appeared  in 
her  stead.  In  the  action  at  law,  she  filed  a  petition  against  George 
D.  Gragiu,  in  the  circuit  court  of  the  United  States  for  the  district  of 
Louisiana,  alleging  that  she  was  a  citizen  of  New  York  and  he  was  a 
citizen  of  Louisiana ;  that  on  the  thirty-first  of  January,  1878,  she 
sold  a  plantation  to  Orlando  P.  Fisk  for  the  price  of  $22,500,  of 
which  the  sum  of  $4,500  was  paid  in  cash,  and  for  the  rest  of  which 
nine  notes  of  Fisk  were  given  for  $2,000  each,  payable  in  successive 
years,  and  secured  by  a  mortgage  of  the  estate;  that  Gragin  had  paid 
the  first  three  of  the  notes,  and  the  petitioner,  by  foreclosure  and  sale 
of  the  estate  under  the  mortgage,  had  obtained  the  sum  of  $10,447.05, 
to  be  credited  on  the  remaining  notes  under  date  of  May  1,  1874; 
and  further  alleging  as  follows : 

*«Now  your  petitioner  represents  that  George  D.  Cragin  is  and  was  the  real 
owner  of  said  property,  and  liable  to  your  petitioner,  for  the  following  rea- 
sons, viz.: 

'*  Tliat  subsequently  to  the  said  purchase  of  property  by  said  Fisk,  by  a  cer- 
tain proceeding  filed  in  this  honorable  court,  the  said  Cragin  did  claim  the  en- 
tire ownership  of  the  said  property,  and  did  claim  that  the  purchase  made  in 
the  name  of  the  said  Fisk  was  illegally  entered  in  his  own  name  by  said  Pisk, 
who  was  acting  merely  as  the  agent  of  said  Cragin,  and  that  the  amount  of 
the  purchase  price  of  said  property  paid  in  cash,  as  well  as  the  first  and  sec- 
ond notes  aforesaid,  were  made  by  said  Fisk  with  the  money  of  said  Cragin, 
and  that  he,  said  Cragin,  was  liable  for  and  ready  to  pay  for  said  property  ;S 
that  thereafter,*in  due  course  of  law,  and  after  proper  proceedings,  the  said* 
Cragin  was  adjudged  by  this  honorable  court,  by  finsd  decree,  to  be  the  owner 
of  said  property,  and  the  matters  and  things  in  said  petition  contained  were 
found  to  be  true  and  correct. 

*'  That  pending  said  proceedings  the  said  George  D.  Cragin  was  and  in  said 
case  appointed  the  receiver  of  the  said  plantation,  so  sold  by  your  petitioner 
as  aforesaid,  and  that,  acting  as  such  receiver,  and  subsequently  as  such  owner 
of  said  plantation,  he  did  remove  therefrom  all  the  movable  property  thereon, 
and  which  existed  thereon  at  the  date  of  the  sale  by  your  petitioner  to  said 
Fisk,  of  a  value  exceeding  81,000,  and  did  lay  waste  and  dilapidate  the  said 
property,  to  benefit  his  adjoining  plantation,  and  to  the  detriment  of  your  pe- 
titioner's rights. 

**  Petitioner  further  avers,  that  by  reason  of  the  causes  aforesaid  the  said 
George  D.  Cragin  is  liable  and  indebted  unto  your  petitioner  in  the  full  amount 
of  said  notes,  less  the  credit  due  as  aforesaid,  for  which  amicable  demand  has 
been  made  without  avail." 

The  record  shows  that  Gragin  was  served  with  process  in  Louisi- 
ana, and,  not  appearing,  was  defaulted,  and  judgment  was  rendered 
for  the  plaintiff  in  the  sum  claimed,  (which  was  shown  by  computa- 
tion and  agreement  of  counsel  to  be  $6,888.40,)  and  the  defendant 
sued  out  a  writ  of  error,  which  is  the  first  of  the  cases  before  us. 
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The  other  case  is  an  appeal  from  a  decree  of  the  same  court,  dismiss- 
ing upon  demurrer  a  bill  in  equity,  fiUied  by  Quitman  against  Gragin 
to  annul  and  avoid  the  judgment  aforesaid  and  to  restrain  the  issue 
of  execution  thereon.  The  bill  set  forth  the  proceedings  in  the  suit 
at  law ;  and  its  only  other  material  allegations  were,  that  the  circuit 
court  had  no  jurisdiction  of  that  suit,  because  both  parties  were  citi- 
zens of  New  York;  and  that  Quitman,  knowing  that  fact,  falsely  and 
fraudulently  alleged  Gragin  to  be  a  citizen  of  Louisiana,  and  illegally 
c,  and  unjustly  obtained  judgment  by  default  against  him. 

•  *It  is  quite  clear  that  the  bill  in  equity  was  rightly  dismissed,  be- 
cause it  contains  no  fdlegation  that  Gragin  did  not  know,  before  the 
judgment  against  him  in  the  suit  at  law,  that  the  plaintiff  in  that 
suit  alleged  that  he  was  a  citizen  of  Louisiana.  If  he  did  then  know 
it,  he  should  have  appeared  and  pleaded  in  abatement ;  and  equity 
wilL  not  relieve  him  from  the  consequence  of  his  own  negligence. 
Jones  V.  League,  18  How.  76 ;  Crim  v.  HandUy,  94  U.  8.  652.  The 
decree  in  the  suit  in  equity  must  therefore  be  affirmed.  But  it  is 
equally  clear  that  the  judgment  at  law  is  erroneous.  The  petition 
shows  no  privity  between  the  plaintiff  and  Gragin.  It  alleges  no 
promise  or  contract  by  Gragin  to  or  with  the  plaintiff.  The  mere 
description  of  the  notes,  received  by  the  plaintiff,  as  "notes  of  Fisk," 
does  not  show  that  they  were  not  negotiable  instruments,  but  on 
the  contrary,  in  the  connection  in  which  it  is  used,  and  applied 
to  notes  given  for  the  purchase  money  of  land,  and  secured  by  mort- 
gage thereof,  designates  (as  was  assumed  by  both  counsel  at  the  ar- 
gument) negotiable  promissory  notes,  bearing  no  name  but  that  of 
Fisk  as  maker;  and  on  such  notes  no  action  will  lie  against  any  other 
person.  Nash  v.  Toume,  6  Wall.  689,  708;  Williams  v.  Bobbins,  16 
Gray,  77;  In  re  Adansonia  Fibre  Co.  L.  B.  9  Gh.  636;  Daniels  v. 
BufTikamg  2  La.  248,  245.  The  case  does  not  come  within  the  de- 
cisions in  Mechanics*  Bank  of  Alexandria  v.  Bank  of  Columbia,  6 
Wheat.  826,  and  in  Metcalf  v.  Wiiliams,  104  U.  S.  98,  in  each  of 

S  which  the  name  of  the  principal  appeared  upon  the  face  of  the  note. 

•  If  the  action  is  treated,  not  as  an  action  upon  the  notesMihemselves, 
but  as  an  action  to  recover  the  amount  of  the  notes,  by  reason  of  a 
subsequent  agreement  of  Gragin  to  pay  them,  the  plaintiff  fares  no 
better.  The  only  allegations  touching  the  relation  of  Gragin  to  these 
notes  are  that,  in  a  suit  by  him  against  Fisk,  he  alleged  that  Fisk,  in 
purchasing  the  land,  acted  merely  as  his  agent,  and  that  he  owned 
the  land,  and  was  liable  and  ready  to  pay  for  it;  and  that  he  was 
thereupon  adjudged  to  be  the  owner  of  the  land  and  took  possession 
thereof.  If  this  amounted  to  a  promise  to  any  one,  it  was  not  a  prom- 
ise to  the  plaintiff,  nor  even  a  promise  to  Fisk  to  pay  to  the  plaintiff 
the  amount  of  the  notes,  but  it  was,  at  the  utmost,  a  promise  to  Fisk 
to  pay  that  amount  to  him,  or  to  indemnify  him  in  case  he  should 
have  to  pay  it.    It  is  therefore  not  within  the  provisions  of  the  Louis- 
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iana  Codes,  cited  in  argument;*  and  the  defendant  is  liable  to  an 
action  at  law  by  Fisk  only,  and  not  by  the  plaintiff.  Nat.  Bank  y. 
Grand  Lodge y  98  U.  S.  123;  Exchange  Bank  ▼.  Rice,  107  Mass.  37; 
McCauUy  y.  Hagan,  6  Bob.  (La.)  859.  The  final  allegation,  that  by 
reason  of  the  causes  aforesaid  the  defendant  is  indebted  and  liable 
to  the  plaintiff,  is  a  mere  conclusion  of  law,  which  is  not  admitted  by 
demurrer  or  default.     HoUis  v.  Richardion,  13  Gray,  392. 

The  judgment  having  been  rendered  on  default,  upon  a  declaration 
setting  forth  no  cause  of  action,  may  be  reversed  on  writ  of  error. 
McAUiater  v.  Kuhn,  96  U.  S.  87 ;  Holtis  v.  Richardson,  above  cited ; 
Louisiana  State  Bank  v.  Senecal,  9  La.  226.  This  court,  on  reversingS 
a  judgment  of  the  circuit  court,  may^order  such  judgment  for  either* 
party  as  the  justice  of  the  case  may  require.  Bev.  St.  §  701;  Ins. 
Cos.  V.  Boykin,  12  Wall.  433.  In  the  case  at  bar,  the  order,  follow- 
ing the  precedent  of  Slacum  v.  Pomery,  6  Granch,  221,  will  be  thai 
the  judgment  below  be  reversed,  and  the  case  remanded  with  direc- 
tions that  judgment  be  arrested.    Ordered  accordingly. 

i*«A  person  may  also,  in  his  own  name,  make  some  advantage  for  a  third  person 
the  condition  or  consideration  of  a  commutative  contract  or  onerous  donation; 
and  if  such  third  person  consents  to  avail  himself  of  the  advantage  stipulated  in  his 
favor,  the  contract  cannot  be  revoked."    Louisiana  Oivil  Code  of  1870,  art.  1890. 

**An  equitable  action  is  that  which  does  not  immediately  arise  from  a  contract, 
but  from  equity  in  favor  of  a  third  person,  not  a  party  to  it,  and  for  whose  benefit 
certain  stipulations  have  been  made ;  thus,  if  one  stipulated  in  a  contract  entered 
into  with  another  person,  and,  as  an  express  condition  of  that  contract,  that  this 
person  should  pay  a  certain  snm  on  his  account,  or  give  a  certain  thing  to  a  third 
person,  not  a  party  to  the  act,  that  third  person  has  an  equitable  action  against  the 
one  who  has  contracted  the  obligation,  to  enforce  the  execution  of  the  stipulation." 
La.  Code  of  Practice,  art.  35. 
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(109  U.  &  IfO) 

HoTET  and  another  v.  McDonald  and  another. 

(Kovember  6, 1883.) 

Affsal^Whbh  a  Rbcbiybb  18  A  Pabtt  for  thb  Pubposbs  of— Ambxtdmemt 

OF  DSCBXB  AFTEB  AFFBAL  TaKBN— SUFBBSBDBAS— WhEN  AN 

Appeal  Opbsatbs  as— Ikjunotion. 

Where  a  receiver,  thougli  not  a  party  in  the  principal  suit,  yet  is  an  officer  of  the 
court  appointed  in  the  suit,  and  a  principal  party  to  the  partieular  question 
raised  by  the  proceedings  to  which  the  decree  specially  refers,  he  cannot  pre- 
vail in  a  motion  to  dismiss  an  appeal  from  such  decree  on  the  ground  that  he 
is  not  a  party  to  the  principal  suit. 

One  of  the  qualifications  of  the  general  rule  as  to  the  suspensive  effect  of  an  appeal 
is  that  the  inferior  court  may  perfect  its  Judgment  or  decree,  usually,  at  any 
time  during  the  term  at  which  it  is  rendered.  In  the  present  case  the  correc- 
tion of  the  form  of  the  decree  by  adding  the  direction  to  the  receiver  to  pay 
over  the  money  in  his  hands  to  the  defendants  was  a  thing  of  eour%e;  it  was 
merelv  ezpressine  the  legal  effect  and  consequence  of  the  decree;  it  was  an 
amenament  whicn  the  court  below  was  competent  to  make  notwithstanding 
the  appeal. 

A  tupertedeai,  properlyso  called,  is  a  suspension  of  the  power  of  the  court  below  to 
issue  an  execution  on  the  Judgment  or  decree  appealed  from ;  or,  if  a  writ  of 
execution  has  issued,  it  is  a  prohibition  emanating  from  the  court  of  appeal 
against  the  execution  of  the  writ.  The  matter  is  usually  regulated  by  statute 
or  rules  of  court ;  and,  generally  speaking,  an  appeal,  upon  giving  the  security 
required  by  law,  suspends  further  proceedings  and  operates  as  a  »uper»edea$;  but 
in  the  case  of  an  injunction,  or  a  decree  dissolving  an  injunction,  an  appeal  or 
writ  of  error  will  not  act  to  reverse  or  nullify  the  same  until  a  hearine  in  the 
appellate  court.  The  court  below,  in  cases  or  this  kind,  has  power,  if  the  pur- 
poses of  Justice  reauire  it,  to  order  a  continuance  of  the  ttatus  quo  until  a  de- 
cision shall  be  made  in  the  appellate  court,  or  until  that  court  shall  order  the 
contrary ;  but  this  is  a  discretionary  power,  and  its  exercise  or  non-exercise  is 
not  an  appellate  matter. 

Appeal  from  the  Supreme  Gonrt  of  the  District  of  Columbia. 
Cha$.  W.  Homar  and  Oeo.  F.  Edmunds,  for  appellants. 

S     Conway  RoUmon,  for  Biggs'  Executor. 

•  *  Bbadley,  J.  An  award  against  the  United  States  of  nearly  $200,- 
000  having  been  made  to  one  A.  B.  McDonald,  a  British  subject,  by 
the  mixed  commission  appointed  under  the  treaty  of  1871,  his  bank- 
rupt assignee,  Thomas  J.  Phelps,  filed  a  bill  in  the  supreme  court  of 
the  District  of  Columbia  to  restrain  him  from  collecting  the  money, 
and  to  have  it  made  subject  to  his  debts,  making  one  White  also  a 
defendant,  who  claimed  to  have  purchased  the  claim.  A  restraining 
order,  and  subsequently  a  preliminary  injunction,  was  granted  ac- 
cording to  the  prayer  of  the  bill,  and  George  W.  Biggs  was  appointed 
a  receiver  to  collect  and  hold  the  money  until  the  further  order  of 
the  court.  In  the  mean  time  a  bill  was  filed  by  Charles  E.  Hovey 
and  William  Dole  (the  present  appellants)  against  McDonald  and 
White,  setting  up  a  lien  upon  one-fourth  of  the  fund  under  an  alleged 
agreement  by  which  they  were  to  receive  that  proportion  as  compen- 
sation for  their  services  in  aiding  the  prosecution  of  the  claim,  and 
praying  that  the  lien  might  be  established,  and  that  the  defendants 
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might  be  enjoined  from  eoUecting  or  receiving  more  than  three-fourths 
of  the  award.  A  preliminary  injunction  was  also  granted  in  accord- 
ance with  the  prayer  of  this  bUL  On  the  sixteenth  of  February, 
1875,  the  following  consent  decree,  or  order,  was  made,  to-wit : 

"/n  tJie  Supreme  Court  of  the  District  of  Columbia. 

<*  Thomas  J.  Phelps,  Assignee,  v.  Atjoustinb  R.  McDonald  and  William 
White.    (In  Equity.    No.  3,910.) 

^  This  cause  came  on  to  be  further  heard  on  this  sixteenth  day  of  February, 

A.  D.  1875;  and  thereupon,  and  upon  consideration  thereof,  and  with  the  con- 
sent of  the  parties  to  this  suit,  and  of  Charles  E.  Hovey  and  William  P.  DolCt 
parties  complainant  in  a  certain  cause  in  equity  in  this  court,  numbered  3,937, 
against  the  same  defendants,  and  claiming  one-fourth  of  the  award  in  the  pro- 
ceedings meiitioned: 

*'It  is,  this  sixteenth  day  of  February,  A.  D.  1875,  ordered,  adjudged,  and^^ 
decreed —  JJ 

"  (1)  That  the  restraining  orders  heretofore  made  in  both  said  causes  are* 
hereby  vacated. 

*W2)  That  the  decree  made  in  this  cause  on  the  twenty-eighth  day  of  De- 
cemoer,  A.  D.  1874,  appointing  Creorge  W.  Biggs,  Esq.,  receiver,  and  granting  a 
provisional  injunction, is  modified  as  follows,  viz.:  That  the  defendant  Will- 
iam White  may  receive  from  the  agents  of  the  British  government  the  on&-half 
of  the  net  amount  of  the  award  in  the  proceedings  mentioned,  free  and  dis- 
charged of  all  claims  of  the  plaintiffs  in  both  the  causes  above  mentioned,  to 
enable  the  said  defendant  to  pay  the  expenses  incurred  by  the  defendant  A. 

B.  McDonald  in  the  prosecution  of  this  claim ;  which  sum  of  one-half  of  said 
award  the  court  finds  to  be  the  reasonable  expense  incident  to  the  prosecution 
of  the  said  claim  by  said  defendant  A.  B.  McDonald  before  said  mixed  com- 
mission, exclusive  of  said  claim  of  Hovey  &  Dole. 

<*  (8)  That  the  remaining  half  of  the  net  amount  of  said  award  shall  be  paid 
to  the  said  George  W.  Biggs;  and  it  is  ordered,  adjudged,  and  decreed  that  the 
defendants  shall  execute  all  such  orders,  receipts,  and  acquittances  necessary 
to  enable  the  said  Creorge  W.  Biggs  to  collect  the  same.  And  the  said  George 
W.  Biggs  shall  hold  the  said  half  of  the  said  award  subject  to  the  claims,  liens, 
and  rights  of  the  said  Charles  E.  Hovey  and  William  F.  Dole  and  of  the  plain- 
tiff in  this  cause,  to  be  determined  by  the  further  decree  of  this  court  in  this 
cause,  and  in  the  cause  of  said  Hovey  &  Dole,  hereinbefore  mentioned.  It  is 
further  ordered  that  said  receiver  be  directed  to  invest  the  money  so  placed  in 
his  hands  in  bonds  of  the  United  States,  or  in  3  65-100  bonds  of  the  District 
of  Ck>lumbia,  guarantied  by  the  United  States,  as  he  may  deem  best  for  the 
interest  of  the  parties  concerned,  and  that  a  copy  of  this  decree  be  filed  in  the 
last-mentioned  cause." 

This  decree  was  carried  out;  the  money  was  collected  from  the 
agent  of  the  British  government,  one-half  of  it  being  received  by  Mr. 
Biggs  as  receiver,  and  the  suits  progressed  in  due  course.  Both  bills 
were  demurred  to,  and  both  demurrers  were  sustained,  and  the  bills 
dismissed  by  the  court  in  special  term. 

In  the  case  of  Hovey  and  Dole  a  decree  was  entered  on  Thursday,* 
the  twenty-fourth  of  June,  1875,  simply  decreeing  that  the*demurrer* 
to  the  bill  be  sustained,  and  that  the  bill  be  dismissed,  with  costs.   An 
appeal  to  the  general  term  was  entered  the  same  day  on  the  minutes 
of  the  court. 

On  Monday,   the  twenty-eighth  of  June,  1875,  the  decree  was 
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amended  by  adding  thereto  the  clause  ''that  the  receiver  appointed  in 
this  cause,  and  in  Phelps,  Assignee,  v.  McDonald  and  White,  No.  3,910, 
be  directed  to  pay  the  funds  belonging  to  said  cause  to  the  said  de- 
fendants,  McDonald  and  White,  or  order,  and  thereon  said  receiver 
shall  be  discharged;**  and  at  the  same  time  a  decree  was  entered  in 
the  suit  of  Phelps,  assignee,  that  the  demurrer  be  sustained,  and  the 
bill  dismissed  with  costs,  and  the  same  direction  was  given  to  the  re- 
ceiver to  deliver  the  funds  to  McDonald  and  White.  An  appeal  was 
entered  in  this  case  also  on  the  day  the  decree  was  rendered;  but  no 
appeal  bond  or  undertaking  was  filed  in  either  case  until  the  twelfth 
of  July. 

Soon  after  the  entry  of  the  last  decree,  and  on  the  same  day,  a 
copy  of  it  was  served  on  the  receiver  by  the  attorney  of  McDonald  and 
White,  and  the  fund  in  his  hands,  then  consisting  of  district  bonds, 
was  demanded  of  him;  but,  before  he  delivered  the  bonds,  the  attorney 
of  Hovey  and  Dole  appeared  and  gave  him  verbal  notice  that  an  ap- 
peal had  been  taken,  and  insisted  that  it  was  a  supersedeas  of  the  de- 
cree. Thereupon  the  receiver  and  the  attorneys  repaired  to  the  court, 
and  the  receiver  asked  the  judge  what  he  should  do,  and  was  simply 
told  to  obey  the  decree, — the  complainants'  attorney  at  the  same  time 
offering  to  furnish  the  security  named  by  the  court  on  the  appeal.  The 
receiver  then  delivered  the  bonds  to  the  defendants. 

In  the  case  of  Phelps,  the  bankrupt  assignee,  the  decree  of  the 
special  term  was  afterwards  affirmed;  but  in  that  of  Hovey  and 
Dole  the  decree  of  the  special  term  was  reversed,  and  the  counsel 
for  the  complainants  obtained  an  order  on  the  defendants  to  pay 
back  into  court  the  money,  or  funds,  which  they  had  obtained  from 
the  receiver.  Failing  to  do  this,  they  were  adjudged  in  contempt, 
and  a  decree  pro  confesso  was  entered  against  them.     Thereupon  the 

S complainants  obtained  an  order  on  the  receiver  to  file  his  account; 

•*and  this  being  done,  and  it«appearing  thereby  that,  in  obedience  to 
the  decree  of  the  special  term,  he  had  delivered  the  fund  to  the  de- 
fendants, the  account  was  referred  to  an  auditor,  and  the  complain- 
ants filed  exceptions  thereto  on  the  ground  that  he  had  delivered  up 
the  funds  without  due  authority.  The  auditor  took  testimony  as  to 
the  circumstances  of  the  appeal,  the  notice  given  to  the  receiver,  and 
his  conduct  in  the  matter,  and  reported  that  in  his  opinion  the  re- 
ceiver had  only  done  his  duty.  This  report  was  confirmed  by  a  de- 
cree of  the  general  term,  and  from  that  decree  the  present  appeal 
was  taken. 

The  first  matter  to  be  determined  is  the  motion  on  the  part  of  the 
receiver  to  dismiss  the  appeal  for  the  reason  that  he  was  not  a  party 
to  the  suit.  This  motion  cannot  prevail.  The  proceedings  instituted 
by  the  order  requiring  the  receiver  to  file  his  account,  and  the  subse- 
quent reference  of  that  account  to  an  auditor,  and  the  exceptions 
thereto,  were  all  directed  against  the  receiver  for  the  purpose  of  ren- 
dering him  personally  responsible  for  the  fund  which  had  been  placed 
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in  hiB  hands,  and  whieh  he  had  delivered  over  m  obedience  to  the 
origmal  decree.  It  was  a  side  issue  in  the  cause,  in  which  the  com* 
pliunants  on  the  one  side,  and  the  receiver  on  the  other,  were  real 
and  interested  parties.  The  decree  confirming  the  auditor's  report 
was,  as  to  this  matter,  a  final  decree  against  the  complainants  and  in 
favor  of  the  receiver.  We  have  so  often  considered  cases  of  this  sort,, 
arising  incidentally  in  a  cause,  but  presenting  independent  issues  to* 
be  determined  between  the  parties  to  them,  that  it  is  unnecessary  to* 
enter  into  a  detailed  discussion  of  the  subject  at  this  time.  The  re- 
ceiver, though  not  a  party  in  the  principal  suit,  was  an  officer  of  the 
court  appointed  in  the  suit,  and  was  a  principal  party  to  the  particu- 
lar question  raised  by  the  proceedings  referred  to.  It  is  only  neces- 
sary to  refer  to  some  of  the  cases  that  apply  to  the  subject.  It  will 
be  found  fully  discussed  in  Blossom  v.  Railroad  Co.  1  Wall.  655; 
Butterfield  v.  Usher,  91  U.  S.  248;  Trustees  v.  Oreenough,  105  U.  8. 
531 ;  and  Hinckley  v.  Oilman  R.  Co.  94  U.  S.  467.  In  the  case  last 
cited  a  decree  was  rendered  against  a  receiver,  directing  him  to  payS 
into  court  a  certain  sum  of  money,  being  the*balanoe  found  due  from* 
him  on  the  settlement  of  his  accounts.  He  appealed  from  this  decree, 
and  his  right  to  appeal  was  sustained  by  this  court.  This  case  is  a 
direct  authority  to  show  that  the  receiver  in  the  present  case,  had  the 
decree  been  against  him,  could  have  taken  an  appeal;  and,  if  he 
would  have  had  a  right  to  appeal,  surely  the  opposite  parties  have 
the  same  right. 

We  are  brought,  then,  to  consider  the  effect  of  the  appeal  taken 
from  the  decree  of  the  special  term  upon  the  efficacy  of  said  decree 
as  a  justification  of  the  receiver  in  handing  over  to  the  defendants  the 
fund  in  his  possession.  To  arrive  at  a  satisfactory  conclusion,  it  will 
be  necessary,  in  the  first  place,  to  take  notice  of  the  question  as  to  the 
power  of  the  court  in  special  term  to  amend  its  decree  after  the  ap- 
peal was  entered. 

By  the  laws  relating  to  the  District  of  Columbia,  the  supreme  court 
of  the  district  has  general  terms  and  special  terms,  the  latter  being 
held  by  a  single  judge  and  proceeding  in  the  conduct  of  causes  as  if 
it  were  a  separate  court.  Bev.  St.  D.  0.  §  75S.  The  special  term 
renders  final  judgments  and  decrees;  and  any  party  aggrieved  by  an 
order,  judgment,  or  decree  of  the  special  term,  if  the  merits  are  in- 
volved, may  appeal  to  the  general  term.  Section  772.  The  court 
in  general  term  is  authorized  to  adopt  rules  to  regulate  the  time  and 
manner  of  making  appeals,  and  to  prescribe  the  terms  and  condi- 
tions upon  which  they  may  be  made.  Section  770.  Such  roles  have 
been  adopted.  One  is,  that  executions  may  issue  after  judgment  in 
special  term,  unless  the  party  condemned  move  to  vacate  it  or  set  it 
aside  for  fraud,  deceit,  surprise,  or  irregularity,  or  resort  to  a  review 
of  it  before  the  general  term.  Bule  89.  Another  is,  that  appeals 
must  be  brought  within  80  days  after  the  judgment  or  decree  is  made 
or  pronounced;  and  that  they  shall  not  stay  execution  (as  between 
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private  parties)  where  the  judgment  is  for  a  specific  sum,  unless, 
within  20  days  after  judgment  or  decree,  an  undertaking  be  given, 
with  security,  to  abide  by,  perform,  and  pay  the  judgment  or  decree. 
Rule  91. 
We  do  not  perceive  that  there  is  anything  peculiar  in  these  appeals 
^  from  the  special  to  the  general  term  to  take  them  out  of  the  operation 
•  of  the  general  principles  and  rules  which*govem  appeals  from  one 
court  to  another.  One  general  rule  in  all  cases  (subject,  however,  to 
some  qualifications)  is  that  an  appeal  suspends  the  power  of  the  court 
below  to  proceed  further  in  the  cause.  This  includes  a  suspension  of 
the  power  to  execute  the  judgment  or  decree.  But,  of  course,  besides 
merely  taking  an  appeal,  those  additional  things  must  be  done  which 
the  law  requires  to  be  done  in  order  to  give  to  the  appeal  a  suspensive 
effect,  whether  it  be  security  for  the  payment  of  the  claim  or  other 
condition  imposed  by  law. 

One  of  the  qualifications  of  the  general  rule  as  to  the  suspensive 
effect  of  an  appeal  is  that  the  inferior  court  may  perfect  its  judgment 
or  decree,  usually,  at  any  time  during  the  term  at  which  it  is  ren- 
dered. If,  when  an  appeal  is  taken  or  a  writ  of  error  is  sued  out,  the 
record  has  not  been  made  up,  it  may  be  made  up  in  due  form.  If 
any  obvious  mistake  has  occurred  it  may  be  corrected;  as,  where  the 
jury  by  mistake  has  given  damages  in  a  penal  action,  or  has  given 
damages  for  a  larger  sum  than  the  declaration  demanded,  the  plain- 
tiff may  enter  a  remittitur  of  the  damages  on  the  record  after  a  writ 
of  error  is  brought.  Tidd,  Pr.  942.  And  it  is  laid  down  as  a  gen- 
eral rule,  at  law,  (the  principle  of  which  is  equally  applicable  to 
chancery  proceedings,)  that  those  things  which  are  amendable  before 
error  brought  are  amendable  afterwards,  so  long  as  diminution  may 
be  alleged  and  certiorari  awarded;  provided,  of  course,  that  the  time 
for  amendment  has  not  passed  by.  Tidd,  714.  In  chancery  pro- 
ceedings it  is  a  rule  that  when  a  clerical  error  has  crept  into  the  de- 
cree, or  some  ordinary  direction  has  been  omitted,  the  court  will  en- 
tertain an  application  to  rectify  it,  even  though  it  has  been  passed 
and  entered.  Where  a  decree  has  omitted  a  direction  that  is  of 
course  at  the  time  it  is  made,  it  may  be  corrected  by  the  insertion 
of  that  direction;  as  where,  in  a  creditor's  suit,  the  decree  has  omit- 
ted the  usual  direction  to  take  an  account  of  the  personal  estate,  it 
was  ordered  to  be  inserted.  Daniell,  Gh.  Pr.  c.  25,  §  5.  This  rule  is 
formulated  in  the  eighth  equity  rule  established  by  this  court  for  the 
government  of  the  circuit  courts,  which  declares  that  "clerical  mis- 
Stakes  in  decrees,  or  decretal  orders,  or  errors  arising  from  any  acci- 
*^  dental  slip  or  omission^^may,  at  any  time  before  an  actual  enrollment 
thereof,  be  corrected  by  order  of  the  court  or  judge  thereof,  upon  pe- 
tition, without  the  form  or  expense  of  a  rehearing."  Such  correc- 
tions, by  analogy  to  the  practice  in  cases  at  law,  may,  undoubtedly, 
be  made  after  an  appeal  is  taken. 

In  the  present  case,  the  correction  of  the  form  of  the  decree  by  add- 
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ing  the  direction  to  the  receiver  to  pay  over  the  money  in  his  hands 
to  the  defendants  was  a  thing  of  course;  it  was  merely  expressing  the 
legal  effect  and  oonseqence  of  the  decree.  It  was  an  amendment  which 
the  court  below,  (the  special  term,)  was  competent  to  make  notwith- 
standing the  appeal.  The  terms  of  the  injmiction  were  that  the  de- 
fendants should  be  restrained  from  receiving  the  money  until  the  final 
hearing  of  the  cause.  Of  course,  when  the  cause  was  finally  heard, 
and  the  bill  dismissed,  the  injunction  ceased  to  have  effect  by  its  own 
terms.  The  appointment  of  Mr.  Biggs  as  receiver  was  for  the  pur- 
pose of  holding  the  money  as  agent  of  the  court,  and  withholding  it 
from  (ihe  defendants  until  the  decision.  The  words  of  his  commission 
were,  "to  collect  and  hold  the  money  until  and  subject  to  the  further 
order  of  the  court.  **  It  was  therefore  a  necessary  consequence  of 
the  decree  of  dismissal,  that  the  injunction  should  be  dissolved,  and 
that  the  receiver  should  be  discharged  and  directed  no  longer  to  with- 
hold the  money  from  the  possession  of  the  defendants.  The  dissolu- 
tion of  the  injunction  and  the  discharge  of  the  receiver  were  direc- 
tions of  course  to  be  inserted  in  the  decree  of  dismissal,  imless  the 
court  should  affirmatively  order  otherwise.  The  court  below,  it  is 
true,  in  view  of  the  appeal,  might  have  made  an  order  to  continue 
the  injunction  and  to  retain  the  property  in  the  receiver's  hands; 
but  that  was  a  matter  of  discretion,  to  be  exercised  according  to  the 
justice  of  the  case.  If  the  judge  did  not  see  fit  to  exercise  it,  it  was 
of  course  to  add  to  the  decree  of  dismissal  its  legal  effect  and  conse- 
quence. The  making  of  the  correction  without  notice  to  the  com- 
plainants, if  such  notice  was  requisite,  was  an  irregularity  of  which 
the  receiver  was  not  bound  to  know.  We  are  of  opinion,  therefore, 
that  the  completion  of  the  decree  on  the  twenty-eighth  of  June,  byg 
adding  the  usual  direction,  was  within  the  power  of  the  special*term  ;• 
and  the  rights  of  the  parties  to  this  appeal  must  be  determined  as  if 
the  decree  had  originally  contained  that  direction. 

This  brings  us  to  the  question  of  the  effect  of  the  appeal  as  a  su- 
persedeaSf  or  as  a  suspension  of  the  decree  thus  corrected.  The  ap* 
peal  was  taken  in  time,  and  verbal  notice  that  it  had  been  taken  and 
would  be  followed  up  by  the  proper  undertaking  was  given  to  the  re- 
ceiver at  once,  before  he  had  parted  with  the  funds  in  his  hands.  At 
the  same  time  he  was  served  with  a  copy  of  the  decree  ordering  him 
to  deliver  those  funds  to  the  defendants.  The  question  is  whether, 
under  these  circumstances,  he  paid  the  money  in  his  own  wrong,  not- 
withstanding the  order  of  the  court. 

A  supersedeas,  properly  so  called,  is  a  suspension  of  the  power  of 
ihe  court  below  to  issue  an  execution  on  the  judgment  or  decree  ap- 
pealed from;  or,  if  a  writ  of  execution  has  issued,  it  is  a  prohibition 
emanating  from  the  court  of  appeal  against  the  execution  of  the  writ. 
It  operates  from  the  time  of  the  completion  of  those  acts  which  are 
requisite  to  call  it  into  existence.  If,  before  those  acts  are  performed, 
an  execution  has  been  lawfully  issued,  a  writ  of  supersedeas,  directed 
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to  the  officer  holding  it,  will  be  necessary;  but  if  the  writ  of  ezeca- 
tion  has  been,  not  only  lawfully  issued,  bat  actually  executed,  there 
is  no  remedy  until  the  appellate  proceedings  are  ended,  when,  if  the 
judgment  or  decree  be  reversed,  a  writ  of  restitution  will  be  awarded. 
To  remedy  the  inconveniencies  that  arose  from  an  immediate  issue  of 
execution  before  the  appellate  proceedings  could  be  perfected,  the 
original  judiciary  act  of  1789  provided,  and  the  present  Revised  Stat- 
utes now  provide,  that  no  execution  shall  issue  upon  judgments  in 
the  courts  of  the  United  States,  where  a  writ  of  error  may  be  a  super* 
sedeas,  until  the  expiration  of  10  days  after  the  judgment.  Bev.  St.  § 
1007.  This  regulation  applies  to  proceedings  in  equity  as  well  as  to 
cases  at  law.  But  it  does  not  extend  to  the  present  case.  The  reg- 
ulation of  appeals  from  the  special  to  the  general  term  of  the  supreme 
court  of  the  district  is  specially  provided  for  in  the  laws  and  rules 
S  before  referred  to,  which  cover  the  whole  subject.  By  these  rules  it 
•?is  declared  that  after  judgment  is*entered  in  the  circuit  court,  or  at 
a  special  term,  execution  may  be  issued,  tmless  the  party  condemned 
move  to  vacate  or  set  it  aside,  or  resort  to  a  review  of  it  before  the 
general  term;  but  no  appeal  shall  operate  as  a  stay  of  execution  where 
the  judgment  is  for  a  specific  sum  of  money,  unless  the  appellant, 
with  surety,  within  20  days  after  the  judgment  or  decree,  execute 
and  file  an  undertaking  in  the  form  prescribed.  The  appellants  in- 
sist that  this  rule  makes  it  unlawful  to  issue  an  execution  within  the 
20  days.  We  doubt  very  much  whether  that  is  the  true  meaniug  of 
the  rule.  It  would  be  more  in  accordance  with  the  general  mode  of 
construing  such  regulations  to  hold  that  the  supersedeas  does  not  take 
effect  until  the  condition  is  complied  with,  and  will  not  take  effect  at 
all  unless  complied  with  during  the  time  limited. 

But  this  case  is  not  within  the  terms  of  the  rule.  There  was  no 
decree  for  a  specific  sum  of  money;  there  was  no  decree  at  all  in 
favor  of  the  complainants;  and  no  execution  was  applicable  to  or 
could  be  issued  in  the  case,  except  an  execution  for  the  costs  of  the 
defendants.  The  truth  is  that  the  case  is  not  governed  by  the  ordi- 
nary rules  that  relate  to  a  supersedeas  of  execution,  but  by  those  prin- 
ciples and  rules  which  relate  to  chancery  proceedings  exclusively. 
It  depends  upon  the  effect  which,  according  to  the  principles  and 
usages  of  a  court  of  equity,  an  appeal  has  upon  the  proceedings  and 
decree  of  the  court  appealed  from,  and  the  doctrines  which  apply  to 
a  supersedeas  can  only  be  brought  in  by  way  of  analogy. 

In  England  until  the  year  1772  an  appeal  from  a  decree  or  order 
in  chancery  suspended  all  proceedings ;  but  since  that  time  a  con- 
trary rule  has  prevailed  there.  The  subject  was  reviewed  by  the 
house  of  lords  in  1807,  and  an  order  was  made  establishing  the  right 
of  the  chancellor  to  determine  whether  and  how  far  an  appeal  should 
be  suspensive  of  proceedings,  subject  to  the  order  of  the  house  on  the 
same  subject.  See  Palmer,  Pr.  H.  L.  9,  10;  15  Yes.  184;  8  Paige, 
•88-385. 
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In  this  country  the  matter  is  uBually  regulated  by  statute,  or  rules 
of  eourt,  and  generally  speaking  an  appeal,  upon  giving  the  security  5 
required  by  law,  (when  security  is  required,)*suBpends  further  pro-* 
ceedingB,  and  operates  as  a  supersedeas  of  execution.  This,  as  we 
have  seen,  is  the  case  in  the  circuit  courts  of  the  United  States.  But 
the  decree  itself,  without  further  proceedings,  may  have  an  intrinsic 
effect  which  can  only  be  suspended  by  an  affirmative  order  either  of 
the  court  which  makes  the  decree,  or  of  the  appellate  tribunal. 

This  court,  in  the  Slaughter-house  Cases,  10  Wall.  278,  decided  that 
an  appeal  from  a  decree  granting,  refusing,  or  dissolving  an  injunc- 
tion does  not  disturb  its  operative  effect.  Mr.  Justice  Cuffobi), 
delivering  the  opinion  of  the  court,  said  "it  is  quite  certain  that 
neither  an  injunction  nor  a  decree  dissolving  an  injunction  passed  in 
a  circuit  court  is  reversed  or  nullified  by  an  appeal  or  writ  of  error 
before  the  cause  is  heard  in  this  court,"  and  held  that  the  same  rule 
applies  to  writs  of  error  from  state  courts  in  equity  proceedings;  and 
the  decision  of  the  court  was  based  upon  that  view  of  the  law.  It 
was  decided  that  neither  a  decree  for  an  injunction  nor  a  decree  dis- 
solving an  injunction  was  suspended  in  its  effect  by  the  writ  of  error, 
though  all  the  requisites  for  a  supersedeas  were  complied  with.  It 
was  not  decided  that  the  court  below  had  no  power,  if  the  purposes 
of  justice  required  it,  to  order  a  continuance  of  the  status  quo  until  a 
decision  should  be  made  by  the  appellate  court,  or  until  that  court 
should  order  the  contrary.  This  power  undoubtedly  exists,  and  should 
always  be  exercised  when  any  irremediable  injury  may  result  from 
the  effect  of  the  decree  as  rendered;  but  it  is  a  discretionary  power, 
and  its  exercise  or  non-exercise  is  not  an  appealable  matter.  In 
recognition  of  this  power,  and  for  the  purpose  of  facilitating  its 
proper  exercise  in  certain  cases,  on  appeals  from  the  circuit  courts, 
this  court  by  an  additional  rule  of  practice  in  equity,  adopted  in  Oc- 
tober term,  1878,  declared  that — 

•<  When  an  appeal  from  a  final  decree,  in  an  equity  suit,  granting  or  dis- 
solving an  injunction,  is  allowed  by  a  justice  or  judge  who  took  part  in  the 
decision  of  the  cause,  he  may,  in  his  discretion,  at  the  time  of  such  allowance, 
make  an  order  suspending  or  modifying  the  injunction,  during  the  pendency 
of  the  appeal,  upon  such  terms  as  to  bond  or  otherwise  as  he  may  consider 
proper  for  the  security  of  the  rights  of  the  opposite  party."    Bule  98. 

8 

*0f  course,  where  the  power  is  not  exercised  by  the  court,  nor  byS* 
the  judge  who  allows  the  appeal,  the  decree  retains  its  intrinsic  force 
and  effect. 

Applying  these  principles  to  the  present  ease,  it  is  clear  that  the 
force  of  the  decree  was  not  affected  by  the  appeal,  although  it  was  in 
the  power  of  the  special  term  to  have  continued  the  injunction  and  to 
have  retained  the  fund  in  its  control  in  the  hands  of  the  receiver  had 
it  seen  fit  to  do  so.  Judging  only  from  what  appears  in  the  record, 
we  cannot  refrain  from  saying  that,  in  this  case,  the  latter  course 
would  have  been  eminently  proper.    It  would  have  protected  all  par- 
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ties  and  produced  injury  to  none.  But  if  the  court  failed  to  do  what 
it  might  properly  have  done,  such  failure  ought  not  to  be  visited 
upon  the  receiver^  who  was  the  mere  instrument  and  hand  of  the 
court,  and  subject  to  its  order.  It  was  his  duty  to  obey  the  decree 
as  made. 

This  disposes  of  the  case,  and  requires  that  the  decree  appealed 
from  should  be  affirmed;  and  it  is  so  ordered. 


(io»  u.  &  sn) 
BoABD  OF  Liquidation  of  thb  Citt  Dbbt  v.  Louibvillb  &  N.  B. 

Co.  and  another. 

(November  12, 1883.) 

BoABD  OF  LiqniDATioir  of  Nbw  Obi;ban&— Act  of  LsaisLATURB  of  Louisiana, 
No.  133,  OF  1880— Acts  Nos.  81  and  20  of  1882— Battubb  Pbop- 

ERTT— COMPROiaSB  OF  BUIT  BT  GiTT  OOUNCIL. 

In  1880  the  board  of  liquidation  of  the  city  of  New  Orleans  was,  by  act  of  the  legis- 
lature, (No.  133.)  created  and  ffiven  power  to  dispose  of  and  sell  the  property 
of  the  city  not  dedicated  to  public  uses,  and  out  of  the  proceeds  pay  the  public 
debt.  But  before  any  new  rights  had  accrued  under  this  power  the  control  and 
disposition  of  batture  property  (including  that  in  controversy  in  this  suit)  not 
needed  for  public  purposes  was  withdrawn  from  the  board  by  act  No.  81  of 
1882  and  given  to  the  city  council,  and  the  proceeds  of  the  sales  and  leases  of 
public  privileges  and  franchises  were  appropriated  to  the  payment  of  the  ex- 
penses of  publio  improvements  which  were  permanent  in  their  character.  In 
1882  a  compromise  was  effected  in  a  suit  pending  between  the  New  Orleans, 
Mobile  ft  Texas  Railroad  Company,  who  claimed  certain  rights  in  the  property, 
against  the  cit^,  by  which  the  railroad  company  were  to  pay  a  certain  sum  of 
money  to  the  city,  and  the  city  was  to  dismiss  its  appeal.  The  board  of  liqui- 
dation laid  claim  to  the  amount  agreed  to  be  paid  by  the  railroad  companv. 
Edd,  that  the  compromise  itself  was  within  the  departmental  authority  of  the 
city  council,  and  not  subject  to  the  control  of  the  board  of  liquidation. 

Whether  the  money  realized  from  the  compromise  should  be  applied  to  the  pay* 
ment  of  the  public  debt  or  to  make  permanent  improvements  is  not  decided. 

Appeal  from  the  Cironit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Henry  C.  Miller  and  R.  T.  Merrick,  for  appellant. 

Tfios.  L.  Bayne  and  John  L.  CadwcUader,  for  appellee. 

Waite,  G.  J.     This  appeal  presents  the  following  case : 

Prior  to  the  year  1820  disputes  had  arisen  between  the  city  of  New 

S  Orleans  and  certain  proprietors  of  riparian  estates  as  to  the  owner- 

•  ship  of  the  batture  or  alluvion  in  front  of  the  city^on  the  Mississippi 

river.    In  compromise  of  these  disputes  the  proprietors  surrendered 

to  the  city  all  their  claims  to  property  within  certain  boundaries. 

In  1869  the  legislature  of  Louisiana  undertook,  by  act  No.  26  of 
1869,  to  grant  to  the  New  Orleans,  Mobile  &  Chattanooga  Railroad 
Company,  now  by  change  of  name  the  New  Orleans,  Mobile  &  Texas 
Railroad  Company,  "the  right  to  locate,  construct,  maintain,  and  use 
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a  passenger  depot,  with  offices  and  apartments  suitable  for  its  legiti- 
mate business,  upon  that  part  or  portion  of  the  levee  or  streets  and 
grounds  in  the  city  of  New  Orleans  bounded  by  Canal,  Delta,  and 
Foydras  streets,  and  a  line  parallel  to  and  160  feet  easterly  from 
Delta  street;  and  for  the  construction  of  a  freight  depot,  and  for 
other  purposes  of  its  legitimate  business,  to  inclose  and  occupy  the 
blocks  of  grounds,  parts  of  streets,  and  portion  of  levee  in  said  city 
bounded  by  Girod,  Water,  and  Calliope  streets  and  a  line  parallel  to 
and  290  feet  easterly  from  Water  street,  provided  said  company  shall 
not  inclose  or  occupy  that  part  or  portion  of  the  blocks  of  ground 
within  said  last  limits  which  is  the  private  property  of  individuals 
until  said  company  has  acquired  the  title  thereto;  and  said  company 
shall  thereafter,  if  requested  by  said  city,  extend  the  wharf  in  front 
thereof  equal  with  the  present  wharf  in  front  of  the  northerly  corner 
of  the  outer  block  within  said  limits,  recently  sold  by  said  city  and 
now  owned  by  said  company. 

The  validity  of  this  act  was  disputed  by  the  city,  and  suits  were 
brought  by  the  company  in  a  state  court  to  establish  the  grant. 
These  suits  resulted  in  judgments,  which,  as  the  company  claimed, 
confirmed  its  title.  The  city  denied  that  such  was  the  effect  of  the 
judgments,  and  attempted  to  tear  down  and  destroy  the  fences  and 
other  structures  of  the  company.  Thereupon  the  company,  on  the 
eighth  of  July,  1874,  brought  another  suit  to  enjoin  the  city.  This 
suit  resulted  in  a  decree  by  the  circuit  court  of  the  United  States  for 
the  district  of  Louisiana  on  the  eleventh  of  June,  1878,  allowing  the 
injunction  prayed  for.  From  that  decree  the  city,  on  the  thirtieth 
of  July,  1878,  appealed  to  this  court,  and  the  appeal  was  docketed  on 
the  sixteenth  of  December  foUowing.  § 

^During  the  pendency  of  the  suit  in  this  court  the  legislature  of* 
Louisiana  passed  act  No.  188  of  1880,  creating  a  board  of  liquida- 
tion of  the  city  debt,  *'for  the  purpose  of  liquidating,  reducing,  and 
consolidating  the  debt  of  the  city  of  New  Orleans."  By  this  act  it 
was  provided  that  the  board  thus  created  should  '*have  exclusive 
control  and  direction  of  all  matters  relating  to  the  bonded  debt  of  the 
city  of  New  Orleans,"  and  authority  to  issue  new  bonds  of  the  city, 
to  be  exchanged  for  old  at  the  rate  of  fifty  cents  of  new  for  one  dollar 
of  old.    Section  5  of  that  act  is  as  follows : 

^Sec.  5.  That  it  shall  be  the  duty  of  the  city  authorities,  as  soon  as  possi- 
ble, after  the  organization  of  the  board  of  liquidation  of  the  city  debt,  to 
turn  over  and  transfer  to  the  said  board  all  the  property  of  the  city  of  New 
Orleans,  both  real  and  personal,  not  dedicated  to  public  use;  and  the  board 
of  liquidation  shall  be,  and  is  hereby,  empowered  and  authorized  to  dispose 
of  said  property  on  such  terms  and  conditions  as  may  be  deemed  favorable; 
the  proceeds  of  such  sale  or  sales  to  be  deposited  with  the  fiscal  agents  of  the 
board  at  credit  of  *city  debt  fund/** 

No  new  bonds  were  ever  issued  by  the  board  of  liquidation  under 
his  authority,  and  the  city  never  actually  transferred  to  the  board 
V.8— 10 
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any  of  the  battare  property.  Neither  did  the  board  ever  asenme  eon- 
trol  of  such  property.  A  reason  given  for  this  by  the  president  of 
the  board,  and  suggested  by  the  counsel  for  the  appellant  in  his  argu- 
ment, is  that  fears  were  entertained  that  if  property  not  dedicated  to 
public  uses  should  be  actually  separated  and  set  apart  from  that 
which  was,  judgment  creditors  of  the  city  might  levy  their  executions 
and  subject  such  as  was  thus  shown  not  to  be  required  for  public  use 
to  the  payment  of  their  judgments. 

On  the  twenty-third  of  June,  1882,  act  No.  20  of  1882  was  passed 
by  the  legislature  of  Louisiana,  "to  incorporate  the  city  of  New  Or- 
leans, provide  for  the  government  and  administration  of  the  affairs 
thereof,  and  t-o  repeal  all  acts  inconsistent  and  in  conflict  with  its  pro- 

S  visions." 

^    *  Sections  8,  28,  and  78  of  this  act  are  as  follows: 

"Sec.  8.  The  council  shall  also  have  power  *  *  *  to  authorize  the  use 
of  streets  for  horse  and  steam  railroads,  and  to  regulate  the  same;  to  require 
and  compel  all  lines  of  railway  or  tramway  in  any  one  street  to  run  on  and 
use  one  and  the  same  track  and  turn-table;  to  compel  them  to  keep  conduct- 
ors on  their  cars,  and  compel  all  such  companies  to  keep  In  repair  the  street 
bridges  and  crossings  through  or  over  which  their  cars  run ;  to  lay  off  and  sell 
in  lots  or  squares  so  much  of  the  batture,  from  time  to  time,  as  may  not  be 
required  for  public  purposes ;  but  the  right  of  accretion  or  to  future  batture 
shaU  never  be  sold. 

*«Sec.  28.  That  all  the  rights,  titles,  and  interest  of  the  city  of  New  Or- 
leans, as  now  existing,  in  and  to  all  lands,  tenements,  hereditaments,  bridges, 
ferries,  streets,  roads,  wharves,  markets,  stalls,  levees,  and  landing  places, 
buildings,  and  other  property  of  whatever  description,  and  wherever  situated, 
and  with  all  goods,  chattels,  moneys,  effects,  debts,  dues,  demands,  bonds, 
obligations,  Judgments  and  Judgment  liens,  actions  and  rights  of  actions, 
books,  accounts,  and  vouchers,  l^  and  they  are  hereby,  vested  in  the  city  of 
New  Orleans,  as  incorporated  by  this  act. 

*'Sec.  78.  All  laws  in  conflict^  inconsistent,  or  contrary  to  the  provisions  of 
this  act,  be,  and  the  same  are  hereby,  repealed." 

By  act  No.  58  of  1882,  passed  June  80,  1882,  entitled  ''An  act  to 
authorize  the  city  of  New  Orleans  to  renew  and  extend  payment  of 
her  outstanding  bonds,  other  than  premium  bonds,  to  provide  the 
rate  of  interest  on  the  bonds  as  reduced  or  extended,  and  authorize 
the  levy  of  a  tax  to  pay  the  same,"  the  board  of  liquidation  was  ''au- 
thorized and  empowered  to  extend  the  bonded  indebtedness  of  said 
city,  other  than  premium  bonds,  outstanding  at  the  passage  and  pro- 
mulgation of  this  act,  for  the  period  of  forty  years  from  January  1, 
1883,  at  a  rate  of  interest  not  exceeding  six  per  cent." 

On  the  fifth  of  July,  1882,  act  No.  81  of  1882  was  passed  and  ap- 
proved, a  copy  of  which  is  as  follows : 

S     "^Act  No.  81  of  1882,  entitled  an  act  to  authorize  the  dty  of  New  Orleans, 

*  in  the  sale  or  lease  of  franchise  or  right  of  way  for^street  railroads,  or  other 

privilege,  to  apply  the  price  paid  for  the  same  in  the  performance  of  works 

of  public  improvements  of  a  permanent  character^  such  as  paving  streets,  em- 

beUishing  parks^  etc 
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<«  Whereas,  notice  as  required  by  article  48  of  the  constitution  has  been 
given  of  Uie  intention  to  apply  for  the  passage  of  this  act;  therefore, 

**  Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state  of  Louisiana, 
that  hereafter,  whenever  the  city  of  Kew  Orleans*  through  the  proper  author- 
ities, shall  contract  with  private  corporations  or  individuals  for  the  sale  or 
lease  of  public  privileges  or  franchises,  such  as  the  rights  of  way  for  street 
railroads,  or  for  other  public  undertakings  within  her  legal  power  and  con- 
trol, the  price  paid  for  the  sale  or  lease  of  public  privileges  or  franchises  shall 
be  applied  by  said  city  in  the  performance  of  works  of  public  improvement  of 
a  permanent  character,  such  as  paving  streets,  embellishing  park,  etc. 

"Sec  2.  Be  it  further  enacted,  that  all  laws  or  parts  of  laws,  and  especially 
so  much  of  section  10  of  act  No.  81,  acts  of  1876,  known  as  the  premium-bond 
act,  and  by  section  5  of  act  No.  133,  acts  of  1880,  as  may  be  in  conflict  here- 
with, be,  and  the  same  are  hereby,  repealed." 

Such  being  the  legislative  authority  of  the  different  departments  of 
the  city  government,  a  resolution  was  passed  by  the  city  council  on 
the  eleventh  of  October,  1882,  accepting  a  proposition  of  the  railroad 
company  to  compromise  and  settle  all  the  matters  in  controversy  in 
the  suit  pending  in  this  court  on  appeal,  by  which  the  company  was  to 
pay  the  city  $40,000,  and  the  city  was  to  dismiss  its  appeal  and  ac- 
qoiesoe  in  the  decree  of  the  circuit  court.  The  negotiations  which 
resulted  in  this  compromise  began  as  early  as  August  1, 1882,  when 
the  council  appointed  a  committee  to  confer  with  the  railroad  com- 
pany on  the  subject.  The  money  stipulated  for  in  the  compromise 
was  paid  on  the  eleventh  of  October,  1882,  and  on  the  same  day  an 
agreement  of  compromise,  dismissing  the  appeal  and  acquiescing  in 
the  decree  appealed  from,  was  duly  signed  and  executed  by  the  mayor 
of  the  city  under  the  authority  of  the  council.  On  the  next  day  the 
board  of  liquidationTtiotified  the  city  authorities  that  it  claimed  the  fund 
realized  from  this  settlement.  On  the  thirteenth  of  October,  a  reso- 
lution of  the  board  was  adopted  to  the  effect  **that  the  $40,000  now 
in  the  hands  of  the  administrator  of  finance  be  enjoined,  and  the  at- 
torney be  directed  to  institute  legal  proceedings  at  once."  On  the 
seventeenth  of  October,  the  resolution  of  the  thirteenth  was  so  far  mod- 
ified as  "to  authorize  the  attorney  of  the  board  to  take  such  steps  as,  in 
his  judgment,  are  requisite  to  set  aside  the  agreement  of  compromise; 
*  *  *  to  oppose  the  dismissal  of  the  appeal,  and  to  hold  the  fund 
decreed  from  said  compromise  so  as  to  restore  it  if  the  compromise 
is  annulled,  or  to  claim  it  for  the  board  if  said  compromise  becomes 
a  finality.** 

On  the  tenth  of  October,  1882,  the  suit  pending  in  this  court  was 
continued  at  the  request  of  the  parties,  but  at  a  later  day  in  the  term 
the  railroad  company  appeared,  and  presenting  a  stipulation  for  the 
dismissal  of  the  appeal,  signed  by  the  city  attorney  of  New  Orleans, 
pursuant  to  the  terms  of  the  compromise,  asked  to  have  the  appro- 
priate order  entered  upon  that  stipulation.  Thereupon  the  board  of 
liquidation  came  and  resisted  the  entry  of  any  such  order  on  the 
ground  that  during  the  pendency  of  the  appeal  authority  over  the 
subject-matter  of  the  controversy  had  been  transferred  from  the  city 
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council  to  the  board,  and  that  the  compromiae  which  had  been  effected 
was  not  binding.  The  board  also  asked  leave  to  prosecute  the  appeal 
in  the  name  of  the  city.  It  was  conceded  that  the  city  council  made 
the  compromise  which  was  claimed,  and  that  the  railroad  company 
was  entitled  to  a  dismissal  of  the  appeal  if  the  council  had  authority 
to  do  what  was  done,  and  the  compromise  was  fair.  This  court 
thought  the  dispute  as  to  the  authority  of  the  council  presented  ques- 
tions too  important  to  be  settled  summarily  on  motions,  and  ordered 
the  motions  to  be  continued  until  the  present  term,  when  the  appeal 
would  be  dismissed  in  accordance  with  the  stipulation,  unless  the 
board  should  begin  and  prosecute  without  unnecessary  delay,  in  some 
court  of  competent  jurisdiction,  an  appropriate  suit  to  set  aside  the 
compromise.  This  suit  was  brought  for  that  purpose,  and  the  circuit 
N  court  for  the  eastern  district  of  Louisiana,  on  full  consideration,  en- 
•  tered  a  decree  dismissing  the  bill.  To  reverse^that  decree  this  appeal 
was  taken,  and  the  single  question  to  be  decided  is  whether,  upon 
these  facts,  the  board  of  liquidation  is  entitled  to  the  relief  it  has 
prayed  for. 

There  is  no  pretense  of  fraud  either  on  the  part  of  the  city  council 
or  the  railroad  company.  So  far  as  appears  the  negotiations  were 
carried  on  by  both  parties  openly  and  without  any  attempt  at  conceal- 
ment. The  board  of  liquidation  does  not  even  allege  that  it  was  ig- 
norant of  what  was  being  done. 

The  whole  case,  therefore,  turns  on  the  legislative  authority  of  the 
city  council  to  bind  the  city  by  a  compromise  of  the  suit,  and  about 
this  we  have  no  doubt.  Under  act  No.  133  of  1880  the  city  author- 
ities were  only  required  to  turn  over  to  the  board  such  property  as 
was  not  dedicated  to  public  use.  It  was  substantially  conceded  on  the 
argument  that  if  the  railroad  was  removed,  the  property  between 
Poydras  and  Canal  streets  would  immediately  be  put  to  such  use, 
and  it  is  by  no  means  certain  that  this  may  not  be  true  of  some  or 
all  the  rest.  All  except  that  between  Poydras  and  Canal  streets  has 
been  formed  into  squares,  but  the  control  of  it  was  never  assumed  by 
the  board.  The  fact  that  fears  were  entertained  that  if  such  control 
should  be  assumed  the  property  would  be  levied  on  and  sold  under 
executions  against  the  city,  is  very  persuasive  evidence  to  show  that  it 
was  apparently  property  dedicated  to  public  use,  though  occupied  to 
some  extent  by  the  railroad  company  for  its  tracks,  and  passenger  and 
freight  stations. 

But,  however  this  may  be,  we  are  entirely  satisfied  that  under  the  leg- 
islation of  1882  the  city  council  had  full  authority  to  bind  the  city  by 
a  compromise  of  the  pending  suit.  Confessedly,  no  bonds  were  ever 
issued,  or  obligations  incurred,  by  the  board  of  liquidation  under  act 
No.  133  of  1880,  and  on  the  twenty-third  of  June,  1882,  the  city 
council  was,  in  express  terms,  authorized  to  lay  off  and  sell,  in  lots  or 
squares,  so  much  of  the  batture,  from  time  to  time,  as  might  not  be 
required  for  public  purposes.     Then,  on  the  fifth  of  July,  only  a  few 
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days  later,  the  city  was  anthorized,  through  its  proper  authorities,  to 
contract  with  private  corporations  for  the  sale  or  lease  of  public  priv-S 
ileges  or  franchises,  such  as  rights  of  way  for  street*railroads,  or  for? 
other  public  undertakings  within  her  legal  power  and  control;  the 
price  paid  to  be  applied  by  the  city  "in  the  performance  of  works  of 
public  improvement  of  a  permanent  character."  All  this  is  entirely 
inconsistent  with  the  provisions  of  section  5  of  act  No.  133  of  1880; 
at  least,  so  far  as  the  control  and  disposition  of  batture  property  are 
concerned.  The  repealing  sections  of  these  acts,  therefore,  operated 
directly  on  the  powers  of  the  board  over  the  subject-matter  of  this 
compromise,  and  left  the  city  council  free  to  act  in  the  premises. 

It  must  be  borne  in  mind  that  all  the  legislation  involved  relates  to 
the  distribution  of  the  powers  of  the  city  government  among  the  dif- 
ferent departments.  As  the  question  is  presented  to  us  no  contract 
rights  need  protection.  Whether  the  board  of  liquidation  is  a  cor- 
poration that  can  sue  in  its  own  name  or  be  sued  is  not  at  all  im- 
portant, for,  even  if  it  be  a  corporation,  it  is  in  effect  nothing  more 
than  one  of  the  departments  of  the  city  government  charged  with  the 
duty  of  controlling  and  directing  matters  relating  to  the  bonded  debt. 
Even  though  the  effect  of  section  5  of  the  act  of  1880  was  to  pledge 
the  property  of  the  city  not  dedicated  to  public  use  to  secure  the 
payment  of  the  public  debt,  there  was  nothing  to  prevent  the  legisla- 
ture from  revoking  the  pledge  until  contract  rights  had  in  some  way 
intervened.  It  is  agreed  that  no  new  bonds  were  ever  issued  by  the 
board  under  the  authority  or  upon  the  faith  of  the  act  of  1880,  before 
the  new  charter  was  granted,  and  act  No.  81  of  1882  was  passed 
before  anything  was  done  in  the  way  of  extending  or  renewing  bonds 
under  act  No.  58  of  the  same  year. 

The  result  of  the  whole  legislation  is,  therefore,  that  in  1880  the 
board  of  liquidation  was  created  and  given  power  to  dispose  of  and 
seU  the  property  of  the  city  not  dedicated  to  public  uses,  and  out  of 
the  proceeds  pay  the  public  debt;  but,  before  any  new  rights  had  ac- 
<sraed  under  this  power,  the  control  and  disposition  of  batture  prop- 
erty not  needed  for  public  purposes  was  withdrawn  from  the  board 
and  given  to  the  city  council,  and  the  proceeds  of  the  sales  and  leases  of 
public  privileges  and  franchises  were  appropriated  to  the  payment^ 
of  the  expenses  of  public  improvements  which  ^ were  permanent  in* 
their  character.  Whether  the  money  realized  from  this  compromise 
is  to  be  applied  to  the  payment  of  the  public  debt  or  to  make  per- 
manent improvements,  we  do  not  undertake  to  decide,  but  that  the 
compromise  itself  was  within  the  departmental  authority  of  the  city 
council,  and  not  subject  to  the  control  of  the  board  of  liquidation, 
is  to  our  minds  clear. 

It  follows  that  the  circuit  court  was  right  in  refusing  to  set  aside 
the  compromise^  and  its  decree  to  that  effect  is  affirmed. 
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(IM  U.  &  1) 

OsBosNE,  Jr.,  V.  CouMTT  OF  Adahb,  in  the  State  of  Nebraska. 

(October  15, 1888.) 

GoimTT  Bonds— Steam  Gribt-Mill  hot  ▲  Poblio  Impbotembnt— Rbhbabino 

DXNIBD. 

A.  steam  grist-mill  is  not  a  work  of  internal  improvemeiit  within  the  meaning  of 
the  statute  of  Nebraska,  approvod  Februaiy  15»  1869,  authorizing  counties^ 
cities,  and  precincts  of  organized  counties  **  to  issue  bonds  to  aid  in  the  con- 
struction of  any  railroad  or  other  internal  improvement." 

Traver  v.  Merrick  Co.  16  N.  W.  Rep.  690,  distinguished. 

In  Error  to  the  Oircnit  Ooart  of  the  United  States  for  the  District 
of  Nebraska. 

Adna  H.  Bowen  and  Mott  AmeM,  for  petition. 

No  counsel  in  opposition. 

Hablan,  J.  This  case  was  decided  at  the  last  term  of  this  court, 
and  is  reported  in  106  U.  S.  181 ;  [S.  G.  1  Sup.  Or.  Bbp.  168.]  We 
there  held  that  a  steam  grist-mill  was  not  a  work  of  internal  improve- 
ment, within  the  meaning  of  the  statute  of  Nebraska,  approved  Feb- 
ruary 15,  1869,  authorizing  counties,  cities,  and  precincts  of  organ- 
ized counties  ^to  issue  bonds  to  aid  in  the  construction  of  any 
railroad  or  other  work  of  internal  improvement."  It  was  also  said 
that  the  court  was  not  justified  by  anything  in  Township  of  Burling- 
^Um  y.Beadey^  94  U.  S.  810,  or  in  the  decisions  of  the*courts  of  Ne- 
braska,  ''in  holding  that  a  steam  or  other  kind  of  grist-mill  is  of  the 
class  of  internal  improvements  which  municipal  townships  in  that 
state  are  empowered,  by  the  statute  in  question,  to  aid  by  an  issue  of 
bonds.  ** 

A  petition  for  rehearing  was  filed  near  the  close  of  the  last  term, 
calling  our  attention  to  the  fact  that  the  supreme  court  of  Nebraska 
had  then  recently  decided  that  a  grist-mill  operated  by  water-power 
was  a  work  of  internal  improvement  within  the  meaning  of  the  be- 
fore-mentioned statute.  The  judgment  was  suspended  in  order  that 
appellee  might  have  an  opportunity  of  presenting  the  full  text  of  the 
opinion  of  the  state  court.  That  has  been  done  at  the  present  term. 
The  case  to  which  reference  is  made  is  Traver  y.  Merrick  Co.  15  N. 
W.  Bep.  690,  the  opinion  in  which  was  not  filed  in  the  state  court 
until  after  the  close  of  our  last  term. 

It  is  quite  true,  as  claimed  by  counsel  for  appellee,  that  the  state 
court  does,  in  that  case,  rule  that  a  water  grist-mill  is  a  work  of  in- 
ternal improvement  within  the  meaning  of  the  statute  in  question. 
But  the  court  takes  care  to  say : 

"^In  our  view  there  is  a  clear  distinction  between  aiding  the  development 
of  the  water-power  of  the  state— a  power  chat  is  continuing  in  its  nature  and 
may  be  used  without  cost  or  expense,  and  must  be  used  at  certain  points  on 
a  stream  where  a  dam  can  be  erected  and  power  obtained — and  a  mill  pro* 
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pelled  bj  steam,  that  must  be  attended  with  a  continaous  cost  for  fuel,  and 
may  at  any  time  be  moved  to  another  locality." 

So  far  from  the  deoision  of  the  state  court  fumishing  any  ground 
for  a  rehearing,  it  is  an  authority  in  support  of  that  construction  of 
the  act  of  1867  which  excludes  steam  grist-miUs  from  the  class  of  in- 
ternal improvements  in  aid  of  which  counties,  cities,  and  precincts  of 
organized  counties  are,  by  the  statute,  authorized  to  issue  their  bonds. 
The  rehearing  is  denied. 


(109  U.  S.  146) 

Unitbd  States  v*  Vtsobmll* 
(November  S,  1888.) 

OOMPENBATIOir  09   InDIAK  IHTBRFBBTBRS— AfFBOPBIATIOKB  09  MlBOR  8,   1877 

ASD  1881— Rev.  Bt.,  f  2070,  Bbfbaued. 

Ab  section  2070  of  the  Revised  Statutes,  fixing  the  salaries  of  Indian  interpreters 
in  Oregon,  Utah,  and  New  Mexico  was  repealed  by  the  later  Indian  appropria- 
tion acts,  beginning  with  March  8. 1877,  and  coming  down  to  the  act  of  March 
8, 1881,  an  interpreter  cannot  recover  for  services  rendered  between  those  dates 
at  the  rate  fixed  by  that  section,  but  only  at  the  rate  fixed  by  the  appropriation 
acts. 

Appeal  from  the  Court  of  Glaims.  $ 

•  This  was  a  suit  by  the  appellee,  Charles  Mitchell,  to  recover  abal-S^ 
anoe  which  he  claimed  to  be  due  him  as  Indian  interpreter  at  the 
Santee  agency  in  the  state  of  Nebraska,  under  section  2070,  title 
28,  of  the  Bevised  Statutes.  That  section,  and  section  2076,  which 
constitutes  part  of  the  same  title,  and  also  relates  to  the  compensa- 
tion of  interpreters,  are  as  follows : 

Sec.  2070.  "  The  salaries  of  interpreters  lawfully  employed  in  the  service  of 
the  United  States  in  Oregon,  Utah,  and  New  Mexico,  shall  be  five  hundred 
dollars  a  year  each,  and  of  all  so  employed  elsewhere,  four  hundred  dollars  a 
year  each." 

Sec.  2076.  *^  The  several  compensations  prescribed  by  this  title  shall  be  in 
full  of  all  emoluments  and  allowances  whatsoever." 

It  appears  from  the  findings  of  the  court  of  claims  that  the  ap- 
pellee was  an  interpreter  at  the  Bantee  Indian  agency  in  the  state  of 
Nebraska,  duly  appointed  under  section  2068  of  the  Bevised  Statutes, 
and  that  he  held  the  office  and  discharged  its  duties  for  several  periods 
between  July  1,  1878,  and  November  22,  1882,  his  whole  term  of 
service  amounting  to  three  years  and  seven  months.  During  all  this 
time,  instead  of  the  salary  of  $400  per  annum,  as  provided  in  section 
2070,  he  was  paid  only  at  the  rate  of  $800  per  annum,  for  which  he 
gave  a  receipt  in  full  for  his  services,  congress  having  appropriated 
that  sum  only  for  his  yearly  compensation  during  his  term  of  serv- 
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ice.  The  appellee,  contending  that  he  was  entitled  to  a  salary  at  the 
rate  of  $400  per  annum,  brought  this  suit  to  recover  the  difference 
between  his  salary  at  that  rate  and  the  sum  which  he  was  actually 
paid.  The  court  of  claims,  adopting  the  views  of  the  appellee,  ren- 
dered a  judgment  in  his  favor  for  $858.88,  from  which  the  United 
States  appealed. 
*  Asst.  Atty.  Oen.  Simons  and  J.  S.  Blair,  for  appellant. 

Geo.  A.  King^  for  appellee. 

Woods,  J.  It  is  contended  on  behalf  of  the  United  States  that,  by 
the  appropriation  acts  which  cover  the  period  for  which  the  appellee 
claims  compensation,  congress  expressed  its  purpose  to  suspend  the 
operation  of  section  2070  of  the  Bevised  Statutes,  and  to  reduce  for 
that  period  the  salaries  of  the  appellee  and  other  interpreters  of  the 
same  class  from  $400  to  $800  per  annum.  We  think  this  conten- 
tion is  well  founded. 

The  law  fixing  the  salaries  of  interpreters,  as  found  in  section 
2070  of  the  Bevised  Statutes,  was  first  passed  in  the  Indian  appro- 
priation act  of  February  27,  1851,  (9  St.  587.)  That  act  appropri- 
ated a  gross  sum  for  the  pay  of  interpreters  authorized  by  the  act  of 
June  80,  1884,  (4  St.  785,)  and  declared  that  the  salaries  of  inter- 
preters employed  in  certain  named  territories  should  be  $500,  and  in 
all  others  $400  per  annum.  From  the  passage  of  that  act  down  to 
the  passage  of  the  Indian  appropriation  act  of  March  8,  1877,  (1S> 
St.  271,)  the  appropriations  for  the  salaries  of  interpreters  were 
made  at  those  rates.  The  act  last  mentioned  specifically  appropri- 
ated for  the  pay  of  Indian  interpreters  the  uniform  sum  of  $300  each. 
This  course  of  legislation  was  continued  for  five  consecutive  years, 
until  the  passage  of  the  Indian  appropriation  act  of  May  17,  1882, 
(22  St.  68,)  which  appropriated  the  gross  sum  of  $20,000  for  the 
payment  of  necessary  interpreters,  to  be  distributed  in  the  discretion 
of  the  secretary  of  the  interior,  and  repealed  section  2070  of  the 
Bevised  Statutes.  A  like  appropriation  was  made  in  the  same  terms 
by  the  Indian  appropriation  act  of  March  1, 1888,  (22  St.  488.) 

An  examination  of  this  legislation,  especially  of  the  Indian  appro- 
priation acts,  beginning  with  that  of  March  8, 1877,  down  to  and  in- 
cluding the  act  of  March  8,  1881,  which  are  all  similar  in  their  pro- 
visions, will  clearly  reveal  the  purpose  of  congress.  The  act  of  March 
$8,  1877,  opens  with  this  provision:  "That  the  following  sums  be, 
•  and  they  are  hereby,*  appropriated  *  •  •  f or  the  purpose  of  paying 
the  current  and  contingent  expenses  of  the  Indian  department  and 
fulfilling  treaty  stipulations  with  the  various  tribes.  *  *  *"  Then 
follow  the  specific  appropriations,  and  among  them  the  following: 
"For  the  pay  of  seventy-six  interpreters,  as  follows:  •  *  *  Seven 
for  the  tribes  in  Nebraska,  to  be  assigned  to  such  agencies  as  the 
secretary  of  the  interior  may  direct,  at  three  hundred  dollars  per  an- 
num, two  thousand  one  hundred  dollars."  After  the 'specific  appro- 
priation for  salaries  of  interpreters  the  following  clause  appears: 
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^For  additional  pay  of  said  interpreters,  to  be  distributed  in  the  dis- 
cretion of  the  seoretary  of  the  interior,  six  thousand  dollars."  All 
the  subsequent  Indian  appropriation  acts,  down  to  and  including  the 
act  of  March  8,  1881,  make  in  the  same  language  the  same  appro- 
priation for  salaries  of  interpreters,  and  contain  a  similar  clause  for 
their  additional  compensation. 

We  find,  therefore,  this  state  of  legislation:  By  the  Bevised  Stat- 
utes the  salaries  of  interpreters  were  fixed,  some  at  $400  and  some 
at  |500  per  annum,  with  a  provision  that  such  compensation  should 
be  in  full  of  all  emoluments  and  allowances  whatsoever.  By  the  acts 
in  force  during  the  appellee's  term  of  service  the  appropriation  for 
the  annual  pay  of  interpreters  was  $800  each,  and  a  large  sum  was 
set  apart  for  their  additional  compensation,  to  be  distributed  by  the 
secretary  of  the  interior  at  his  discretion. 

This  course  of  legislation,  which  was  persisted  in  for  five  years, 
distinctly  reveals  a  change  in  the  policy  of  congress  on  this  subject, 
namely,  that  instead  of  establishing  a  salary  for  interpreters  at  a 
fixed  amount,  and  cutting  off  all  other  emoluments  and  allowances, 
congress  intended  to  reduce  the  salaries  and  place  a  fund  at  the  dis-g 
posal  of  the  secretary  of  the* interior,  from  which,  at  his  discretion,** 
additional  emoluments  and  allowances  might  be  given  to  the  inter- 
preters. The  purpose  of  congress  to  suspend  the  law  fixing  the  sala- 
ries of  interpreters  in  Nebraska  at  $400  per  annum,  is  just  as  clear 
as  its  purpose  to  suspend  the  section  forbidding  any  further  emolu- 
ments and  allowances.  Our  opinion  is,  therefore,  that  the  intention 
of  congress  to  fix,  by  the  appropriation  acts  to  which  we  have  called 
attention,  the  annual  salaries  of  interpreters  for  the  time  covered  by 
those  acts  at  $800  each,  is  plain  upon  the  face  of  the  statute. 

The  whole  question  depends  on  the  intention  of  congress  as  ex- 
pressed in  the  statutes.  Whether  a  simple  failure  by  congress  to 
appropriate  any  or  a  sufficient  sum  to  pay  the  salary  of  an  officer 
fixed  by  previous  law  is  of  itself  an  expression  of  purpose  by  congress 
to  reduce  the  salary,  we  do  not  now  decide.  That  is  not  this  case. 
On  the  contrary,  in  this  case  congress  has  in  other  ways  expressed 
its  purpose  to  reduce  for  the  time  being  the  salaries  of  the  interpret- 
ers. 

This  purpose  is  of  course  irreconcilable  with  the  provisions  of  the 
Bevised  Statutes  on  the  same  subject,  and  those  provisions  must  be 
considered  as  having  been  suspended  until  they  were  finally  repealed 
by  the  act  of  May  17,  1882.  As  the  appellee  has  been  paid  in  full 
his  salary  as  fixed  by  the  later  acts,  which  were  in  force  before  and 
during  and  continued  in  force  after  his  term  of  service,  he  has  no 
cause  of  action  against  the  United  States.  It  follows  that  the  judg- 
ment of  the  court  of  claims  in  his  favor  mast  be  reversed,  and  it  is 
«o  ordered. 
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Urited  States  v.  Fibheb. 
(Kovamber  5, 1888.) 

COHPBirSATION   OV   JUBTIOBS  OV   TeBBITOBIES— APPBOFBIATIOir   AON  OF   JUHB 

21, 1877,  TO  JoHB  so,  1879— Ret.  8t.,  S  1879,  Refbausd— Act  Fixnio 
Balabt  hot  a  Contract— Gonstruotioh  ov  Stat- 
utes—Repeal  BT  Imfuoation. 

Tli6  act  of  June  17, 1870,  *'  to  regulate  the  salaries  of  the  chief  Justices  and  associate 
Justices  in  the  territories,"  (Hey.  Bt.  \  1879,)  proTidinff  that  the  salaries  of  the 
chief  Justices  and  associate  Justices  of  the  territories  of  New  Mexico,  Washing- 
ton, Wyoming,  etc.,  should  be  $3,000  each  per  year,  was  not  a  contract  that 
such  salaries  should  not  be  reduced,  nor  was  there  any  proyision  of  the  consti- 
Mition  which  forbade  a  reduction,  and  as  the  appropriation  acts  of  March  8, 
1877,  and  down  to  the  act  of  June  21, 1879,  repealed  the  act  of  June  17, 1870, 
by  reason  of  their  irreconcilable  conflict  therewith,  a  chief  Justice  of  one  of 
•aid  territories  is  not  entitled  to  the  salary  fixed  by  the  act  of  1870  during  the 
period  from  June  SO,  1877,  to  Koyember,  1879,  but  only  to  the  compensation 
:»royided  by  the  appropriation  acts  for  those  years. 

Appeal  from  the  Court  of  Glaims. 

It  appears  from  the  findings  of  the  court  of  claims  that  the  ap- 
pellant held  the  office  of  chief  justice  of  the  territory  of  Wyoming 
from  February  14,  1876,  to  November  26, 1879.  Up  to  and  includ- 
ing June  80,  1877,  he  was  paid  his  salary  at  the  rate  of  $3,000  per 
annum.  From  June  30,  1877,  up  to  and  including  November  26, 
1879,  he  was  paid  and  received,  without  protest,  compensation  as 
such  chief  justice  at  the  rate  of  $2,600  per  annum.  The  appellee, 
contending  that  he  was  entitled  to  a  salary  at  the  rate  of  $8,000  per 
annum  for  his  whole  term  of  service,  brought  this  suit  in  the  court  of 
claims  to  recover  the  difference  between  what  his  salary  at  that  rate 
would  have  been  from  June  SO,  1877,  up  to  and  including  November 
S6,  1879,  and  the  amount  actually  paid  him  for  that  period.  The 
majority  of  the  court  of  claims  was  of  opinion  that  the^oontention  of 
the  appellee  could  not  be  sustained,  but  in  order  that  the  question 
might  be  brought  to  this  court  and  finally  settled,  rendered  a  judg- 
ment pro  forma  in  his  favor  for  $862.22,  from  which  the  United 
States  have  appealed. 

A89t.  Atty.  Oen.  Simong  and  J.  8.  Blair,  for  appellant. 

r.  H.  N.  McPhirson  and  J.  Thos.  Turner,  for  appellee. 

Woods,  J.  The  act  of  June  17, 1870,  entitled  "An  act  to  regulate 
the  salaries  of  chief  justices  and  associate  justices  in  the  territories," 
(16  St.  p.  152;  Bev.  St.  §  1879,)  provided  as  follows:  *'The  salaries 
of  the  chief  justices  and  assooate  justices  of  the  territories  of  New 
Mexico,  Washington,  Wyoming,  etc.,  shall  be  three  thousand  dollars 
each  per  annum." 

This  statute  remaining  in  force.  Congress,  on  March  8, 1877,  passed 
an  act  entitled  "An  act  making  appropriations  for  the  legislative,  ex- 
ecutive, and  judicial  expenses  of  the  government  for  the  year  ending 
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June  80, 1878,  and  for  other  purposes.**    19  Bt.  294.    This  act  de- 
ekured  as  follows : 

«<  That  the  following  sums  be,  and  the  same  are  hereby,  appropriated  out  of 
any  money  in  the  treasury  not  otherwise  appropriated,  in  full  compensation 
for  the  service  of  the  fiscal  year  ending  June  80, 1878,  for  the  objects  herein- 
after expressed. 

•  ••••«•«« 

^  QoYemment  in  the  Territories. 

«*  Territory  of  Wyoming.  For  salaries  of  governor,  chief  Justice^  and  two 
associate  judges,  at  two  thousand  six  hundred  dollars  each." 

The  act  of  June  19, 1878,  making  appropriations  for  the  fiscal  year 
ending  June  30,  1879,  contained  similar  provisions  in  the  same  lan- 
guage. 20  St.  178,  194.  The  act  of  June  21,  1879,  (21  Stat.  23,) 
making  appropriations  for  the  fiscal  year  ending  June  30,  1880,  ap-9 
priated  '"the  same  sums  of  monej^and  for  like  purpose  (and  continu-* 
ing  the  same  provisions  relating  thereto)  as  were  appropriated  for  the 
fiscal  year  ending  June  30, 1879,"  by  the  act  above  referred  to,  mak- 
ing appropriations  for  that  year.  With  the  exception  of  the  words 
""in  full  compensation,"  the  opening  clause  of  these  acts  is  substan- 
tially the  same  as  that  used  in  all  other  appropriation  acts  of  every 
description  since  the  foundation  of  the  government. 

Upon  this  state  of  the  statute  law  the  question  is  presented  whether 
from  June  30,  1877,  up  to  and  including  November  26,  1879,  the 
appellee  was  entitled  to  a  salary  at  the  rate  of  $3,000  per  annum,  or 
at  the  rate  of  $2,600  per  annum.  The  contention  of  appellee  is  that 
under  the  act  of  June  17,  1870,  he  was  entitled  to  the  salary  of 
$8,000,  notwithstanding  the  subsequent  legislation  above  referred  to. 
We  cannot  concur  in  this  view.  The  act  of  June  17,  1870,  fixing 
the  annual  salary  of  appellee  at  $3,000,  was  not  a  contract  that  the 
salary  should  not  be  reduced  during  his  term  of  office.  BuUer  v. 
Pennsylvania,  10  How.  402.  Nor  was  there  any  provision  of  the  con* 
stitution  which  forbade  a  reduction.  Clinton  v.  Engelbrecht,  13  Wall. 
484. 

Congress,  therefore,  could,  without  the  violation  of  any  contract, 
reduce  the  salary  of  appellee,  and  had  the  constitutional  power  to 
do  so. 

Certain  well-settled  rules  of  interpretation  are  applicable  to  this 
case.  One  is  that  a  legislative  act  is  to  be  interpreted  according  to 
the  intention  of  the  legislature  apparent  upon  its  face,  (Wilkinson  v. 
Leland,  2  Pet.  627;)  another,  that,  if  possible,  effect  must  be  given 
to  every  clause,  section,  and  word  of  the  statute,  (Bac.  Abr.  St.  I. 
2;  Powlter's  Case,  11  Coke,  29a,  34a;  Potter's  Dwarris,  St.  194;  Op. 
Justices,  22  Pick.  571 ;)  and  a  third,  that  where  two  acts  are  in  irrecon- 
cilable conflict  the  later  repeals  the  earlier  act,  even  though  there  be 
no  express  repeal.  McCool  v.  Smith,  1  Black,  459 ;  17.  S.  v.  I'ynen, 
11  Wall.  88;  Bed  Rock  v.  Henry,  106  U.  B.  596;  [B.  C.  1  Sup.  Ct. 
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Ebp.  434;]  U.  8.  v.  Irwim,  6  McLean,  178;  West  v.  Pine,  4  Wash* 
C.  C.  691 ;  Britton  v.  Com.  1  Cnsh.  802. 
Z  ^PPly^^g  these  rules,  we  think  that  the  appropriation  acts  above  re- 
*  ferred  to,  so  far  as  they  concern  the  question  in  hand,*are  susceptible 
of  but  one  meaning.  Placing  side  by  side  the  two  clauses  of  the  stat- 
ute which  relate  to  this  controversy,  their  plain  eflfect  is  to  appropri- 
ate $2,600  for  the  salary  of  the  appellee  for  one  year,  and  to  declare 
that  the  sum  so  appropriated  shall  be  in  fall  compensation  for  his 
services  as  chief  justice  for  the  year  specified.  There  is  no  ambigu- 
ity and  no  room  for  construction.  We  cannot  adopt  the  view  of  ap- 
pellee unless  we  eliminate  from  the  statute  the  words  "in  full  com- 
pensation," which  congress,  abandoning  the  long-used  form  of  the 
appropriation  acts  has,  ex  indiLstria,  inserted.  Our  duty  is  to  give 
them  e£fect.  When  congress  has  said  that  the  sum  appropriated 
shall  be  in  full  compensation  of  the  services  of  the  appellee,  we  can- 
not say  that  it  shall  not  be  in  full  compensation,  and  allow  him  a 
greater  sum. 

Not  only  do  the  words  of  the  statute  make  the  intention  of  con- 
gress manifest,  but  that  intention  is  plainly  repugnant  to  the  former 
statute,  which  fixes  the  yearly  salary  of  the  chief  justice  at  $3,000. 
It  is  impossible  that  both  acts  should  stand.  No  ingenuity  can  recon- 
cile them.  The  later  act  must  therefore  prevail,  and  the  earlier  act 
must,  for  the  time  covered  by  the  appropriation  acts  above  referred  to, 
be  considered  as  suspended.  The  result  of  these  views  is  that  the 
judgment  of  the  court  of  claims,  which  gives  the  appellant  a  salary 
at  the  rate  of  $8,000  per  annum  from  June  80,  1877,  to  November 
26,  1879,  must  be  reversed,  and  the  case  remanded  to  the  court  of 
claims  with  directions  to  dismiss  the  petition. 
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Sntdsb  v.  Mabkb,  GoIIeotor,  etc 
(KoTember  12, 1883.) 

ISTEBHAL  RkVKWUE  TAX^ENJOINHrO  COLLBOTIOH— AUiEOSD  IlLBOALITT  OF  TaX. 

ii  bill  in  equity  will  not  lie  to  enjoin  a  collector  of  internal  reyenue  from  collect* 
ing  a  tax  assessed  by  the  commissioner  of  internal  revenue  against  a  manu- 
facturer of  tobacco,  although  the  tax  la  alleged  in  the  bill  to  have  been  illegally 
assessed. 

Appeal  from  the  Giromt  Goart  of  the  Umted  States  for  the  District 
of  Louisiana. 

J.  £>.  Kouse  and  Wm.  Orant,  for  appellant. 

Asst.  Atty.  Oen.  Maury,  for  appellee. 

Blatchfobd,  J.  This  suit  was  brought  in  a  state  court  of  Louisi* 
ana  by  the  appellant,  a  tobacco  manufacturer,  against  the  appellee, 
a  collector  of  internal  revenue,  to  obtain  an  injunction  restraining 
the  appellee  from  seizing  and  selling  the  property  of  the  appellant 
to  pay  two  assessments  of  taxes  against  him,  made  by  the  oommis* 
sioner  of  internal  revenue,  and  to  have  the  assessments  declared  void. 
An  injunction  having  been  granted  ex  parte,  the  appellee  removed  the 
suit,  by  certiorari,  into  the  circuit  court  of  the  United  States  for  the 
district  of  Louisiana,  on  the  allegation  that  it  was  brought  on  ac- 
count of  acts  done  by  the  appellee,  as  such  collector,  under  authority 
of  the  internal  revenue  laws  of  the  United  States,  and  to  enjoin  him, 
in  his  official  capacity,  from  enforcing  the  payment  of  assessments 
made  against  the  appellant,  under  authority  of  such  laws,  by  execut- 
ing warrants  of  distraint,  as  authorized  by  such  laws.  After  the 
removal  of  the  suit  the  appellant,  under  an  order  to  reform  his  plead- 
ing, filed  a  bill  in  equity  in  the  circuit  court.     It  set  forth  the  assess- 


ments complained  of  as  being  in  these  words : 


S 


*  ^^Alphabetical  list  of  persons  liable  to  tax  under  the  internal  revenue  laws  of* 
the  United  States,  in  the  collection  district  of  the  state  of  Louisiana,  re- 
ported by  the  collector  of  said  district  for  assessments,  and  the  amount 
assessed  against  each  by  the  commissioner  of  internal  revenue,  and  certi- 
fied to  the  collector  of  said  district,  for  the  month  of  October,  1879. 


Namo. 

P.  0.  address. 

Article  or  oeeopatloD. 

Period. 

Tax  as- 

sesaed. 

Total  tax 
and  pen* 
alty  as. 
sessed. 

iDjdsr,  Chas.  A... 
Irwin  It  Soyder.... 

New  Orleans.. 
do 

S.T.Tob,7,800|lbs.... 
....do....  ^Vlf  lbs.... 

Jaly6.»78,U) 
Deo.3,>78. 

Jan'yl.»78.to 
Jane6,>78. 

$1.872  12 
1,697  68 

$1,872  12 

1,697  ea 

"MadeNov.  17, 1879." 
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The  bill  also  averred  that  the  assessments  did  not  show  upon  what 
they  were  based,  nor  upon  what  the  taxes  were  claimed  to  be  due, 
and  were  void  for  uncertainty  and  unauthorized  by  law,  and  the 
commissioner  of  internal  revenue  was  without  jurisdiction  to  make 
them;  that  the  Irwin  &  Snyder  assessment  was  made  more  than 
15  months  after  the  time  which  it  embraced  had  elapsed,  and 
that  was  true,  also,  as  to  a  part  of  the  Snyder  assessment,  and  the 
commissioner  had  no  authority  to  make  an  assessment  except  for  a 
period  of  time  not  exceeding  15  months  before  it  was  made ;  that 
the  appellant  was  never  a  member  of  the  firm  of  Irwin  &  Snyder; 
that  he  never  owed  the  amount  of  either  assessment ;  that,  when  he 
commenced  the  manufacture  of  tobacco,  he  gave  a  bond  to  the  United 
States,  in  a  penalty  of  $20,000,  conditioned  that  he  would  stamp  ai! 
tobacco  manufactured  by  him,  as  required  by  law,  and  comply  with 
all  the  requirements  of  law  relating  to  the  manufacture  of  tobacco, 
and  the  sureties  thereon  were  solvent,  and  that,  if  the  United  States 
had  any  lawful  claim  against  him,  an  action  would  lie  on  the  bond, 
which  was  ample  security,  while  he  was  without  adequate  remedy 
against  the  United  States  for  the  seizure  of  his  property  to  pay  the 
{claims.  The  prayer  of  the  biU  was  for  a  decree  declaring  each  of 
'  the  assessments  void  as  against  the  appellant,  and  enjoining  the^ap- 
pellee  from  distraining  on  the  property  of  the  appellant  for  the  pur- 
pose of  collecting  the  amounts  of  the  assessments,  and  from  attempt- 
ing  to  collect  the  same  except  by  judicial  process.  The  appellee 
demurred  to  the  bill  for  want  of  equity,  and  because  no  suit  could 
be  maintained  in  any  court  to  restrain  the  collection  of  any  tax  of 
the  United  States,  and  the  appellant  could  not  be  permitted  in  this 
suit  to  attack  the  validity  or  regularity  of  the  assessments  or  restrain 
the  execution  of  a  warrant  issued  thereunder.  The  circuit  court  sus- 
tained the  demurrer  and  dismissed  the  bill.  To  review  its  decree 
this  appeal  is  brought. 

The  sole  object  of  the  suit  is  to  restrain  the  collection  of  a  tax 
which  purports  to  have  been  assessed  under  the  internal  revenue  laws. 
A  decree  adjudging  the  tax  to  be  void  as  against  the  appellant  is 
sought  for  only  as  preliminary  to  relief  by  injunction,  and  would  be 
futile  for  any  purpose  of  this  suit,  unless  followed  by  an  injunction. 

The  internal  revenue  act  of  July  18, 1866,  c.  184,  (14  St.  at  Large, 
152,)  provided,  section  19,  as  follows: 

•«  No  suit  shall  be  maintained  in  any  court  for  the  recovery  of  any  tax  al- 
leged to  have  been  erroneously  or  illegally  assessed  or  collected,  until  appeal 
shall  have  been  duly  made  to  the  commissioner  of  internal  revenue  according 
to  the  provisions  of  law  in  that  regard,  and  the  regulations  of  the  secretary 
of  the  treasury,  established  in  pursuance  thereof,  and  a  decision  of  said  com- 
missioner shall  be  had  thereon,  unless  such  suit  shall  be  brou$?ht  within  six 
months  from  the  time  of  said  decision,  or  within  six  months  from  the  time 
this  act  takes  effect:  provided,  that  if  said  decision  shall  be  delayed  more 
than  six  months  from  the  date  of  such  appeal,  then  said  suit  may  be  brought 
at  any  time  within  twelve  months  from  the  date  of  such  appeal. ** 
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By  section  10  of  the*aot  of  March  2, 1867,  e.  169,  (14  St.  at  Large,  T 
i75,)  it  was  enacted  that  section  19  of  the  said  act  of  1866  he 
amended  ''by  adding  the  following  thereto:"  ''And  no  suit  for  the 
purpose  of  restraining  the  assessment  or  collection  of  tax  shall  he 
maintained  in  any  court."  In  the  Bevised  Statutes  this  amendment 
of  and  addition  to  section  19  of  the  act  of  1866  is  made  a  section  by 
itself,  (section  8224,)  separated  from  that  of  which  it  is  an  amend- 
ment, and  to  which  it  is  an  addition,  and  reads  thus:  "No  suit  for 
the  purpose  of  restraining  the  assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court."  The  word  '*any"  was  inserted  by 
the  revisers.  This  enactment  in  section  3224  has  a  no  more  restricted 
meaning  than  it  had  when,  after  the  act  of  1867,  it  formed  a  part  of 
section  19  of  the  act  of  1866,  by  being  added  thereto.  The  first  part 
of  section  19  related  to  a  suit  to  recover  back  money  paid  for  a  *'tax 
alleged  to  have  been  erroneously  or  illegally  assessed  or  collected,*' 
and  the  section,  after  thus  providing  for  the  circumstances  under 
which  such  a  suit  might  be  brought,  proceeded,  when  amended,  to 
say  that  "no  suit  for  the  purpose  of  restraining  the  assessment  or  col- 
lection of  tax  shall  be  maintained  in  any  court."  The  addition  of 
1867  was  in  pari  materia  with  the  previous  part  of  the  section,  and  re- 
lated to  the  same  subject-matter.  The  "tax"  spoken  of  in  the  first 
part  of  the  section  was  called  a  "tax"  sub  modo,  but  was  character- 
ized as  a  "tax  alleged  to  have  been  erroneously  or  illegally  assessed 
or  collected."  Hence,  when,  on  the  addition  to  the  section,  a  "tax" 
was  spoken  of,  it  meant  that  which  is  in  a  condition  to  be  collected 
as  a  tax,  and  is  claimed  by  the  proper  public  officers  to  be  a  tax,  al- 
though on  the  other  side  it  is  alleged  to  have  been  erroneously  or  ille- 
gally assessed.  It  has  no  other  meaning  in  section  8224.  There  is 
therefore  no  force  in  the  suggestion  that  section  8224,  in  speaking 
of  a  "tax,"  means  only  a  legal  tax;  and  that  an  illegal  tax  is  not  a 
tax,  and  so  does  not  fall  within  the  inhibition  of  the  statute,  and  the 
collection  of  it  may  be  restrained. 

The  statute  clearly  applies  to  the  present  suit,  and  forbids  the  grant- 
ing of  relief  by  injunction.  It  is  distinctly  alleged  in  the  bill  that  the 
appellee  claims  that  the  appellant  owes  to  the  United  States  theS 
amounts  assessed  for  taxes, — both  the  tax^assessed  against  the  appel-** 
lant  and  that  assessed  against  Irwin  &  Snyder.  The  bill  also  shows 
sufficiently  that  the  assessment  had  relation  to  the  business  of  the 
appellant  as  a  manufacturer  of  tobacco,  and  to  his  liability  to  tax, 
under  the  internal  revenue  laws,  in  respect  to  such  business.  The 
instructions  of  the  internal  revenue  department  in  regard  to  the 
preparation  of  assessment  lists  provided  that  where  an  assessment  was 
reported  against  a  manufacturer  of  tobacco  for  having  removed  any 
taxable  articles  from  his  manufactory  without  the  use  of  the  proper 
itamp,  or  for  not  having  duly  paid  such  tax  by  stamp  at  the  time  and 
in  the  manner  provided  by  law,  the  entry  in  the  column  headed  "ar- 
ticle or  occupation"  should  be  "Stamp  Tax,  Tob./'  with  liberty  to  use 
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the  initials  "S.  T.'*  as  an  abbreviation  for  "stamp  tax."  The  in- 
structions stated  that  "Tob."  is  an  abbreviaton  for  "tobacco."  Re- 
sort may  be  had  to  these  instructions  to  show  the  meaning  of  the 
abbreviations  in  the  assessment  list.  Bead  by  the  light  of  the  in- 
structions, the  list  shows  a  tax  which  the  appellant  might  be  liable 
to  pay,  and  one  which  the  commissioner  had  general  jurisdiction  to 
assess  against  him. 

The  inhibition  of  section  3224  applies  to  all  assessments  of  taxes, 
made  under  color  of  their  offices,  by  internal  revenue  officers  charged 
with  general  jurisdiction  of  the  subject  of  assessing  taxes  against  to- 
bacco manufacturers.  The  remedy  of  a  suit  to  recover  back  the  tax 
after  it  is  paid  is  provided  by  statute,  and  a  suit  to  restrain  its  col- 
lection is  forbidden.  The  remedy  so  given  is  exclusive,  and  no  other 
remedy  can  be  substituted  for  it.  Such  has  been  the  current  of  de- 
cisions in  the  circuit  courts  of  the  United  States,  and  we  are  satisfied 
it  is  a  correct  view  of  the  law.  Howland  v.  Soule,  Deady,  413 ;  PtiUan 
V.  Kinsinger,  2  Abb.  (U.  S.)  94 ;  Robbins  v.  Freeland,  14  Int.  Bev.  Rec* 
28;  Delaware  R.  Co.  v.  Prettyman,  17  Int.  Rev.  Rec.  99;  U.  S.  v. 
Black,  11  Blatchf.  G.  G.  643;  Kissinger  v.  Bean,  7  Biss.  60;  U.  8.  v. 
Pacific  Railroad,  4  DiU.  69;  Alkan  v.  Bean,  23  Int.  Rev.  Rec.  851; 
Kensett  v.  Stivers,  18  Blatchf.  C.  C.  897.*  In  Cheatham  v.  U.  S.  92  U. 
2s.  85,  88,  and  again  in  State  Railroad  Tax  Case,  Id.  575,  618,  it  was 
*  said  by  this  court  that  the  system  prescribed  by  the  United  States^in 
regard  to  both  customs  duties  and  internal  revenue  taxes,  of  stringent 
measures,  not  judicial,  to  collect  them,  with  appeals  to  specified  tri- 
bunals, and  suits  to  recover  back  moneys  illegally  exacted,  was  a  sys- 
tem of  corrective  justice  intended  to  be  complete,  and  enacted  under 
the  right  belonging  to  the  government  to  prescribe  the  conditions  on 
which  it  would  subject  itself  to  the  judgment  of  the  courts  in  the  col- 
lection of  its  revenues.  In  the  exercise  of  that  right  it  declares,  by 
section  3224,  that  its  officers  shall  not  be  enjoined  from  collecting  a 
tax  claimed  to  have  been  unjustly  assessed,  when  those  officers,  in  the 
course  of  general  jurisdiction  over  the  subject-matter  in  questioni 
have  made  the  assessment  and  claim  that  it  is  valid. 
The  decree  of  the  circuit  court  is  affirmed. 

taO.  lOFedBep.  517. 


Digitized  by 


Google 


KBW  OBUULNB  SAT.  BAKXXNO  AU'k  V.  ADAMS.  161 

(109  U.  &  SU) 

Nsw  Oblsams  Nat.  Bansdio  Ass^k  and  others  v.  Adams  and  others. 

(NoYember  12, 1888.) 

MORTOAGS— iBTBNTIOir  TO  PlBDGB  LaHD  NbOB88AET« 

While  no  precise  formef  woidt  ia  neoesaaiy  to  confltitute  a  mortgage,  there  moat  be 
a  present  purpose  of  the  mortgagor  to  pledge  his  land  for  the  payment  of  a 
sum  of  money,  or  the  performance  of  some  other  act,  or  it  cannot  be  construed 
to  be  a  mortgage. 

Appeal  from  the  Cironit  Gonrt  of  the  United  States  for  the  District 
of  Louisiana. 

In  equity.  The  facts,  as  they  appear  from  the  pleadings  and  evi- 
dence, were  as  follows :  A  firm  doing  business  in  Louisiana,  under 
the  name  of  Tucker  Brothers,  on  February  24,  1860,  made  and  de- 
livered their  promissory  note  of  that  date  for  $5,000,  payable  Feb- 
ruary 15,  1860,  to  the  Bank  of  New  Orleans,  which  afterwards,  by 
virtue  of  the  provisions  of  the  "act  to  provide  a  national  currency," 
etc.,  passed  June  8, 1864,  became  a  national  bank  under  the  name  of  3 
the  New  Orleans  National* Banking  Association.  Tucker  Brothers,? 
on  the  same  day,  executed  three  other  notes  for  $5,000,  one  of  them, 
payable  to  Godfrey  Bamsley,  falling  due  January  21,  1861.  To  se- 
cure these  four  notes  the  makers  executed  a  mortgage  on  a  certain 
plantation  in  La  Fourche  parish,  Louisiana.  Two  of  the  notes  were 
paid,  but  those  given  to  the  Bank  of  New  Orleans  and  Bamsley  were 
not  paid  at  maturity.  Thereupon  the  bank,  having  instituted  a  snit 
on  the  mortgage  and  the  note  held  by  it  on  June  11,  1867,  obtained 
a  decree  of  foreclosure  against  Tucker  Brothers,  by  virtue  of  which, 
on  September  7, 1867,  the  mortgaged  property  was  sold  by  the  sheriff 
to  one  Albert  N.  Gummings  for  the  price  of  $18,025,  to  satisfy  said 
unpaid  notes.  Gummings  being  unable  to  pay  the  purchase  money, 
it  was  agreed  between  him  and  the  parties  entitled  to  the  proceeds 
of  the  sale  that  he  should  have  time;  whereupon  Gummings,  on 
September  7,  1867,  executed  an  agreement  in  writing,  before  J.  E. 
Gourdain,  a  notary  of  the  parish  of  La  Fourche,  in  which  he  recited 
that  he  had  not  paid  the  purchase  money  of  the  plantation,  and  de- 
clared as  follows :  '*That  he  corresponded  and  compromised  with  the 
mortgage  creditors  hereinafter  named,  who  agreed  to  give  him  time, 
withoat,  however,  impairing  or  novating  the  original  claims,  the  right 
to  enforce  which  they  expressly  reserved."  Gummings,  then,  by  this 
same  agreement  stipulated  that  out  of  the  price  of  the  plantation  he 
would  pay  to  one  Gaubert  the  sum  of  $1,851.10,  on  or  before  March 
1,  1861,  he  holding  the  first  privilege  on  a  part  of  the  plantation  for 
that  amount;  to  Bamsley  the  sum  of  $4,904.40,  on  or  before  May  15, 
1870;  and  to  the  Bank  of  New  Orleans  $6,269.60,  on  or  before  Ma-^ 
V.8— 11 
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1,  1870, — and  that  all  these  sums  should  hear  interest  at  the  rate  of 
8  per  cent,  per  annum  after  maturity  till  paid.  The  agreement  then 
further  declared  as  follows : 

*at  is  understood,  as  above  stated,  that  the  parties  hereto  do  not  by  these 
presents  impair,  affect,  or  novate  their  existing  claims,  and  that  in  case  of 
non-payment  they  will  be  entitled  to  enforce  the  judgments  which  may  be 
Sheld  by  them;  and  furthermore,  that  the  original  mortgages  and  privileges 
?  remain  in  full»force  and  effect,  and  are  not  hereby  novated,  and  if  need  be,  for 
the  purpose  of  avoiding  all  doubts,  the  said  privileges  and  mortgages  are 
hereby  recognized  as  operating  on  the  said  property  in  the  proportions  afore- 
said, and  to  secure  the  debts  stated  as  aforesaid  with  the  rank  above  stated." 

This  agreement  was  duly  recorded  in  the  office  of  the  recorder  of 
mortgages  for  the  parish  of  La  Fourche,  on  September  12,  1867. 

After  the  making  of  this  agreement,  Gummings,  without  having 
paid  the  sums  the  payment  of  which  was  promised,  thereby  sold  the 
property  to  a  Mrs.  Tucker,  who  conveyed  an  undivided  half  interest 
to  one  Thomas  J.  Daunis,  and  Mrs.  Tucker  and  Daunis  then  exe- 
cuted a  mortgage  on  the  same  to  John  I.  Adams  &  Co.,  to  secure 
certain  notes  made  by  Daunis  to  said  firm,  after  which  Mrs.  Tucker 
conveyed  her  undivided  half  of  the  property  to  Daunis.  Subse- 
quently the  Bank  of  New  Orleans,  now  become  the  New  Orleans  Na- 
tional Banking  Association,  assuming  that  the  agreement  entered 
into  by  Gummings  before  Gourdain,  the  notary,  on  September  7, 
1867,  constituted  a  mortgage  by  which  the  balance  found  thereby  to 
be  due  it  from  Gummings  was  secured,  filed  the  bill  in  this  case  to 
foreclose  the  same.  The  bill  made  the  firm  of  John  I.  Adams  &  Go. 
parties  defendant,  charging  that  said  firm  claimed  to  have  a  mort- 
gage on  the  property  covered  by  the  alleged  mortgage  of  the  com- 
plainant, and  that  if  said  firm  had  any  lien  upon  or  interest  in  said 
premises  it  was  subsequent  to  September  12,  1867,  the  date  of  the 
inscription  of  the  complainant's  alleged  mortgage. 

To  this  bill  John  I.  Adams  &  Go.  filed  a  plea  and  answer,  in  which 
they  set  up  that  they,  being  holders  of  certain  notes  secured  by  a 
mortgage  on  the  property  described  in  the  bill  of  complaint,  instituted 
a  certain  suit  upon  the  same  against  Thomas  J.  Daunis,  in  the  district 
court  sitting  for  the  parish  of  La  Fourche,  and  obtained  a  writ  of  seiz- 
ure and  sale  against  said  property,  under  and  by  virtue  of  which  the 
H  same  was  seized  by  the  sheriff,  and  in  October,  1875,  sold  to  John  I. 
•  Adams,  who  claimed  title  thereto.  They  further  alleged  that* the 
agreement  dated  September  7,  1867,  set  forth  in  the  complain- 
ant's bill,  being  the  agreement  of  Gummings  with  the  Bank  of  New 
Orleans  and  other  holders  of  liens  upon  the  plantation  sold  to  him, 
was  not  a  mortgage,  and  if  it  were,  it  was  proscribed,  because  it  had 
not  been  reinscribed  within  10  years  from  the  date  of  the  original 
inscription,  on  September  12, 1867,  as  required  by  the  law  of  Louis* 
iana. 

Upon  final  hearing  upon  the  pleadings  and  evidence,  the  circuit 
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ooort  diBmissed  the  bill,  and  from  its  decree  the  complainant  ap« 
pealed. 

J.  D.  Rouse,  Wm.  Orant,  and  Tho$.  L.  Bayne,  for  appellant. 

Jos.  P.  Homor  and  W,  S.  Benedict,  for  appellees. 

Woods,  J.  It  is  conceded  by  counsel  for  complainant  that  the 
original  mortgage  made  by  Tucker  Brothers,  dated  February  24, 
I860,  and  the  decree  rendered  thereon  in  favor  of  the  Bank  of  New 
Orleans  by  the  district  court  of  the  parish  of  La  Fourche,  in  June, 
1867,  were  both  extinguished  by  the  sale  of  the  mortgaged  premises 
to  Gummings  on  September  7,  1867.  But  complainant  insists  that 
the  agreement  made  by  Gummings  on  the  day  last  named,  with  the 
Bank  of  New  Orleans  and  other  parties  entitled  to  the  proceeds  of 
the  sale,  constituted  a  mortgage,  and  that  the  same  having,  on  Sep- 
tember 12«  1867,  been  recorded  in  the  office  of  the  recorder  of  mort- 
gages for  the  parish  in  which  the  lands  were  situate,  secured  them  a 
Uen  and  privilege  on  the  premises  from  the  date  of  said  record.  We 
are  of  opinion  that  this  contention  is  not  well  founded.  While  it  may 
be  conceded  that  no  precise  form  of  words  is  necessary  to  constitute 
a  mortgage,  yet  there  must  be  a  present  purpose  of  the  mortgagor  to 
pledge  his  land  for  the  payment  of  a  sum  of  money,  or  the  perform- 
ance of  some  other  act,  or  it  cannot  be  construed  to  be  a  mortgage. 
Wilcox  V.  Morris,  1  Murph.  116;  B.  G.  3  Amer.  Dec.  678. 

The  agreement  of  September  7, 1867,  does  not,  on  its  face  or  by 
its  terms,  profess  to  create  a  lien  in  favor  of  the  Bank  of  New  Orleans 
on  the  premises  in  guestion,  but  it  recites  that  the  parties  thereto  doS 
not  thereby  impair,  affect,  or  novate  their^existing  claims;  that  the? 
original  mortgages  and  privileges  remain  in  full  force  and  are  recog- 
nized as  operating  on  said  property  "to  secure  the  debts  stated  as 
aforesaid  with  the  rank  above  stated."  The  agreement  is  not  of 
doubtful  meaning.  Its  purpose  is  to  recognize  the  old  mortgage  made 
by  Tucker  Brothers  in  1860,  and  to  preserve  its  lien  on  the  mortgaged 
premises  from  the  date  of  its  inscription.  The  contention  of  com- 
plainant is  not  that  the  agreement  is  a  mortgage  to  secure  the  notes 
made  by  Tucker  Brothers,  but  to  secure  from  Gummings  the  price 
which  he  bid  for  the  premises  at  the  sale  made  to  satisfy  the  mort- 
gage executed  by  Tucker  Brothers.  The  bill  of  complainant  is  framed 
upon  this  theory;  but  the  fault  of  this  theory  is  that  the  agreement 
does  not  profess,  of  its  own  force,  to  secure  the  money  due  from  Gum- 
mings, but  excludes  the  idea  that  such  is  its  purpose  by  declaring 
that  the  original  mortgages  are  recognized  as  operating  on  said  prop- 
erty to  secure  the  sums  due  from  Gummings.  It  is  perfectly  clear, 
therefore,  that  the  agreement  of  September  7, 1867,  was  not  intended 
by  the  parties  as  a  new  mortgage  to  take  effect  at  that  date,  but  as  a 
recognition  of  the  old  mortgage,  and  that  its  purpose  was  to  keep  it 
alive  and  to  preserve  its  lien  as  of  the  date  of  its  inscription.  In  other 
words,  Gummings,  by  this  agreement,  undertakes  to  keep  alive  and 
in  full  force  a  mortgage  made  by  another  party  after  it  had  been  fore- 
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olosedy  the  mortgaged  property  sold,  and  the  mortgage  and  the  decree 
rendered  thereon  extinguished.  It  was  not  in  his  power  to  do  this. 
It  follows  that  the  effect  of  the  agreement  of  Gnmmings  of  September 
7,  1867,  is  simply  as  a  contract  to  pay  the  parties  entitled  to  it  the 
purchase  money  of  the  premises  boaght  by  him,  and  creates  no  lien 
or  privilege  on  the  premises  sold.  In  other  words,  it  is  not  a  mortgage. 
This  view  is  supported  by  the  decision  of  the  supreme  court  of  Lou- 
isiana in  the  case  of  Adams  v.  Daunis^  29  La.  Ann.  315.  This  was 
the  proceeding  by  Adams  to  cause  to  be  erased  the  mortgages  anterior 
to  his  purchase  of  the  premises  in  question.  The  agreement  of  Gum- 
mings  of  September  7,  1867,  was  put  in  evidence  in  that  case,  and 
this  court  held  it  to  be  no  mortgage. 

It  results  from  this  view  that  ibe  decree  of  the  circuit  court  dis- 
missing the  bill  of  complaint  was  right,  and  must  be  affirmed. 


(109  U.  8.  185) 

BiTziB  V.  Wood,  Collector,  etc. 

(November  12, 1883.) 


Buenncss— Act  ov  Juini  80, 1864,  e,  173,  \  104— Statutb  of  Liuttatiosi 
— PLBADore— AoTioN  TO  RsoovEB  lUiBOAL  Ihtbbkal  RflVsirnB  Taxes. 

The  idea  of  regularity,  as  to  route  or  time,  or  both,  is  involved  in  the  words  "  ex- 
press business/'  under  section  104  of  the  act  of  June  30, 1864,  c.  173,  (13  St.  at 
Large,  276,)  and  those  words  do  not  cover  what  is  done  by  a  person  who  carries 
goods  solely  on  call  and  at  special  request,  and  does  not  run  regular  trips  or 
over  regular  routes. 

uQ  the  absence  of  a  statutory  rule  to  the  contrary,  the  defense  of  a  statute  of  lim- 
litatioDs,  which  is  not  raised  either  in  pleading  or  on  the  trial,  or  before  Judg- 
ment, cannot  be  availed  of. 

In  a  suit  to  recover  back  internal  revenue  taxes,  tried  by  the  circuit  court  without 
a  jury,  the  court  having  found  the  facts,  and  held  that  the  taxes  wore  illegally 
exacted,  but  that  the  suit  was  barred  by  a  statute  of  limitation,  rendered  a 
Judgment  for  the  defendant.  On  a  writ  of  error  by  the  plaintiff,  the  record 
not  showing  that  the  question  as  to  the  statute  of  limitations  was  raised  by 
the  pleadings,  or  on  the  trial,  or  before  Judgment,  and  the  conclusion  of  law 
as  to  the  illegality  of  the  taxes  beine  upheld,  this  court  reversed  the  Judgment 
and  directed  a  Judgment  for  the  plamtifl  to  be  entered  below. 

In  Error  to  the  Circuit  Goort  of  the  United  States  for  the  Southern 
District  of  New  York. 

TTm.  Stanley  and  Edwin  B.  Smithy  for  plaintiiS  in  error. 

Sd.  Oen.  PhiUips^  for  defendant  in  error. 

Blatchford,  J.     This  suit  was  commenced  in  a  court  of  the  state 

of  New  York,  and  was  removed  by  the  defendant  into  the  circuit  court 

of  the  United  States  for  the  southern  district  of  New  York  by  a  writ 

of  certiorari.    The  defendant  was  a  collector  of  internal  revenue,  and 

S  exacted  and  collected  from  the  plaintiflf,  at  various  times  in  the  years 

r  1866,  1867,  and  1868,  sums  of  money*amounting  in  all  to  $61.30,  as 
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a  tax  of  8  per  centum  on  the  gross  amounts  of  the  plaintiff's  receipts 
from  bis  business,  under  the  provisions  of  section  104  of  the  act  of 
June  30,  1864,  c.  178,  (18  St.  at  Large,  276,)  which  enacted,  "that 
any  person,  firm,  company,  or  corporation  carrying  on  or  doing  an 
express  business,  shall  be  subject  to  and  pay  a  duty  of  8  per  centum 
on  the  gross  amount  of  all  the  receipts  of  such  express  business." 
The  suit  was  commenced  June  2,  1874.  The  plea  was  the  general 
issue.  The  statute  of  limitations  was  not  pleaded.  A  jury  having 
been  waived  by  a  written  stipulation  of  the  parties,  the  action  was 
tried  before  the  court  without  a  jury.  The  court  found  the  fact  of 
the  dates  and  amounts  of  the  exactions,  and  these  further  facts: 
The  plaintiff's  business  was  the  carrying  of  goods  between  New  Tork 
and  Brooklyn,  and  from  one  place  in  the  city  of  Brooklyn  to  another 
place  in  the  same  city.  He  did  not  run  regular  trips,  nor  over  regu- 
lar routes  or  ferries,  but  where  ordered.  He  had  a  place  in  Brook* 
lyn  where  he  received  orders  on  a  slate  from  persons  who  wished  ar- 
ticles sent  from  there  to  New  York,  and  from  one  place  in  Brooklyn 
to  another  place  in  Brooklyn.  The  goods  were  carried  in  wagons. 
They  were  of  a  miscellaneous  character,  such  as  boxes  of  dry  goods, 
barrels  of  sugar,  rolls  of  sole  leather,  trunks,  and  general  merchan- 
dise. His  business  was  done  solely  upon  call,  and  at  special  request, 
and,  as  requested,  he  sent  to  any  place  in  either  of  said  cities  and 
took  baggage  or  freight  to  any  place  in  either  of  said  cities.  On  the 
twenty-eighth  of  May,  1873,  he  presented  to  the  commissioner  of  in- 
ternal revenue  a  claim,  supported  by  his  own  oath,  for  the  refunding 
to  him  of  the  moneys  so  exacted  as  taxes.  No  decision  was  ever 
made  on  the  claim.  The  court  found,  as  conclusions  of  law,  (1)  that 
the  tax  was  illegally  exacted;  (2)  that  the  action  was  barred  by  sec- 
tion 44  of  the  act  of  June  6, 1872,  c.  815,  (17  St.  at  Large,  257.)  A 
judgment  was  rendered  for  the  defendant.  To  reverse  that  judgment 
the  plaintiff  brought  this  writ  of  error. 

There  is  in  the  record  a  bill  of  exceptions  which  shows  that,  after 
the  plaintiff  had  given  evidence  to  establish  the  facts  so  found,  the 
defendant  offering  no  testimony,  the  plaintiff  requested  the  court  toS 
render  judgment  for  the  plaintiff,  but  th€*court  refused,  and  the  plain- • 
tiff  excepted,  and  the  court  directed  a  judgment  for  the  defendant, 
and  the  plaintiff  excepted. 

We  are  of  opinion  that  the  plaintiff  was  not  liable  to  this  tax,  be- 
cause he  did  not  carry  on  or  do  an  "express  business,"  within  the 
meaning  of  the  statute.  Although  he  carried  goods  between  New 
York  and  Brooklyn,  and  from  one  place  to  another  in  either  city,  he 
did  so  solely  on  call  and  at  special  request.  He  did  not  run  regular 
trips  or  over  regular  routes  or  ferries.  He  was  no  more  than  a  dray- 
man or  truckman,  doing  a  job  when  ordered.  The  fact  that  he  had 
a  place  in  Brooklyn  where  orders  could  be  left  on  a  slate  made  no 
difference.  The  words  "express  business,**  in  the  statute,  must  have 
the  meaning  given  them  in  the  common  acceptation.     An  "express 
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business*'  inyolvdsthe  idea  of  regolarity^  as  to  route  or  time,  or  both. 
Such  is  the  definition  in  the  lexicons.  Whether,  if  the  plaintiff  had 
held  out  to  the  world,  at  any  place  of  business,  that  he  was  carrying 
on  an  "express,  **  or  was  doing  an  *' express  business, **  or  had  so  desig- 
nated himself  by  inscription  on  his  vehicle  or  vehicles,  that  would 
have  made  any  difference,  it  is  not  necessary  to  inquire,  because  no 
such  thing  was  shown. 

As  to  the  defense  of  the  statute  of  limitations,  it  was  not  pleaded, 
nor  brought  to  the  attention  of  the  court,  as  a  defense,  at  the  trial. 
It  was  not  within  the  issue  raised  by  the  plea  of  the  general  issue, 
which  was  the  only  issue  to  which  the  stipulation  for  a  trial  by  the 
court  extended.  It  is  well  settled  that,  in  the  absence  of  a  contrary 
rule  established  by  statute,  a  defendant  who  desires  to  avail  himself 
of  a  statute  of  limitation  as  a  defense  must  raise  the  question  either 
in  the  pleading,  or  on  the  trial,  or  before  judgment.  Storm  v.  U.  S. 
94  TJ.  S.  76,  81;  Upton  v.  McLaughlin,  105  TJ.  S.  640.  Such  was 
S  always  the  law  in  New  Tork,  and  no  contrary  rule  was  in  force  in 
^  New  Tork,  by  statute,  at  any  time  after  this  suit  wai^rought.  When 
the  testimony  at  the  trial  closed,  and  the  plaintiff  asked  for  a  judg- 
ment in  his  favor,  he  was  entitled  to  it.  It  is  proper  that  the  circuit 
court  should  be  directed  to  enter  such  a  judgment.  The  conclusion 
of  law,  by  the  circuit  court,  that  the  tax  was  illegally  exacted  being 
a  correct  conclusion,  and  its  conclusion  that  the  suit  was  barred  by 
limitation  being  an  incorrect  conclusion,  it  follows  that  the  plaintiff 
was  entitled  to  judgment  on  the  facts  found.  The  special  findings 
of  fact  were  equivalent  to  a  special  verdict,  and  the  question  thereon 
was  whether  they  required  a  judgment  for  the  plaintiff  or  the  defend- 
ant. This  was  a  matter  of  law,  the  ruling  on  which  can  be  reviewed 
by  this  court.    Norria  v.  Jackson,  9  Wall.  125. 

The  defendant  in  error  asks  that,  if  the  judgment  be  reversed,  the 
case  be  remanded,  so  that  the  statute  of  limitations  may  be  pleaded. 
Without  passing  on  a  question  as  to  whether  the  statute  invoked 
would  furnish  a  defense  in  this  case,  we  are  of  opinion  that  no  ground 
exists  for  the  course  suggested.  The  record  shows  that  the  defend- 
ant's attorney  had  notice,  by  the  declaration,  that  the  plaintiff's  claim 
accrued  before  a  date  more  than  eight  years  prior  to  the  filing  of  the 
plea.  Under  such  circumstances  it  would  not  be  a  fair  exercise  of 
discretion  not  to  hold  the  defendant  to  his  legal  status. 

The  judgment  is  reversed,  and  the  case  is  remanded  to  the  circuit 
court,  with  directions  to  enter  a  judgment  for  the  plaintiff  for  $61.30, 
with  interest  according  to  the  law  of  the  state  of  New  York. 
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(109  U.  S.  236)  ,  «   ,         .  m*.  r,       « 

Lakib,  Ex  r,  eto.^  v.  MoGay/ 
(NoTsmber  19, 1888.) 

DbOSEB  09  OlBOUIT  OOUBT  RBTaBSBD— QUBSTION  07  FACT. 

On  the  qaestion  of  foot,  as  to  whether  the  proceeds  of  certain  cotton  had  been  ro* 
covered  and  received  from  the  United  States  as  part  of  the  proceeds  of  cotton 
recovered  for  in  the  court  of  claims,  the  decree  of  the  circuit  court  is  reversedt 
and  the  case  remanded,  with  direction  to  dismiss  the  bilL 

Appeal  from  the  Cirouit  Court  of  the  United  States  for  the  Soath* 
em  jDistrict  of  New  Tork. 

£?•  N.  Dickerson,  for  appellant. 

8.  SheUabarger,  J.  M.  Wilson^  and  J.  K.  Herbert^  for  appellee. 

Blatohfobd,  J.  The  appellee,  who  was  the  plaintifiF  below,  seeks  to 
recover  from  the  executor  of  Gazaway  B.  Lamar  a  sum  of  money,  on 
the  allegation  that  the  testator  reoeived  that  money  from  the  United 
States  as  the  proceeds  of  136  bales  of  upland  cotton  which  belonged 
to  the  assignor  of  the  plaintiff.  Lamar  recovered  in  the  court  of 
claims,  on  the  first  of  June,  1873,  a  judgment  against  the  United 
States  for  $579,343.51,  as  the  proceeds  of  3,184  bales  of  upland  cot- 
ton and  91  bales  of  Sea  island  cotton,  which  Lamar  owned  in  Sa- 
vannah, Georgia,  in  December,  1864,  at  the  time  that  city  was  cap- 
tured by  the  military  forces  of  the  United  States,  and  all  of  which 
bales  were  captured  by  said  forces  and  shipped  to  the  agent  of  the 
treasury  department  at  New  York,  and  there  sold  by  him,  and  the 
proceeds  paid  into  the  treasury  of  the  United  States.  The  amount 
of  the  judgment  was  paid  to  Lamar  in  April,  1874.  This  bill  was 
filed  in  August,  1879.  It  alleges  that  the  186  bales  were  shipped 
by  the  plaintiff's  assignor  to  G.  A.  L.  Lamar,  now  deceased,  (the 
son  of  G.  B.  Lamar,)  who  received  and  held  them  as  the  property  of 
such  assignor ;  that,  after  the  death  of  C.  A.  L.  Lamar,  G.  B.  Lamar 
came  into  possession  of  the  136  bales  and  retained  such  possessions 
as  the  agent  and  fiduciary  of  such^assignor;  that  the  suit  in  the? 
court  of  claims  was  brought  for  the  recovery  of  the  136  bales,  with 
other  cotton;  and  that  the  proceeds  of  the  136  bales  were  included 
in  said  judgment,  and  were  reoeived  by  G.  B.  Lamar.  The  circuit 
court  entered  a  decree  in  favor  of  the  plaintiff  for  the  agreed  amount 
of  the  avails  of  the  186  bales,  and  the  defendant  has  appealed  to 
this  court. 

On  the  question  as  to  whether  the  136  bales  were  embraced  in  La- 
mar's recovery,  the  cirouit  court  found  that  they  were.  We  are  not 
able  to  concur  in  this  conclusion.  The  question  is  one  altogether  of 
fact.  It  has  involved  the  examination  of  the  pleadings  and  proofs 
and  other  proceedings  in  the  suit  in  the  court  of  claims,  besides  a 

>a  0.12 Fed.  Rep.  367. 
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consideration  of  the  effect  of  the  provisions  in  the  will  of  G.  B.  Lamar, 
and  of  an  advertisement  he  published,  and  of  entries  he  made  in  his 
books,  in  regard  to  the  136  bales,  after  he  had  received  the  amount 
of  the  judgment.  It  would  not  conduce  to  any  good  end  to  review 
the  propositions  discussed  by  the  respective  counsel,  consisting  largely 
of  arithmetical  calculations,  in  elucidation  of  their  respective  con- 
tentions. It  must  suffice  to  say  that  the  record  and  proceedings  of 
the  court  of  claims  do  not  show  that  the  136  bales  were  embraced  in 
the  final  petition  of  O.  B.  Lamar  in  that  court,  or  in  the  3,275  bales 
for  which  judgment  was  awarded.  There  is  not  in  the  proofs  before 
the  court  of  claims  any  testimony  in  regard  to  the  136  bales.  It 
may  very  well  be  that  they  passed  into  the  possession  of  G.  B.  Lamar, 
and  were  seized  and  sent  to  New  York  and  sold,  and  that  their  pro- 
ceeds are  now  in  the  treasury.  But  the  evidence  before  the  court  of 
claims  was  entirely  sufficient  to  show  that  G.  B.  Lamar  was  entitled 
to  recover  the  proceeds  of  the  3,275  bales  for  which  he  did  recover, 
without  including  the  136.  Every  bale  of  the  3,275  is  traced,  in  that 
evidence,  into  the  hands  of  G.  B.  Lamar,  and  identified  as  cotton 
which  he  had  purchased  and  paid  for,  as  a  buyer  of  it.  The  136 
bales  were  no  part  of  it. 

The  will  was  made  in  September,  1872,  nearly  eight  months  be- 
fore the  final  petition  was  filed  in  the  court  of  claims.  That  petition 
n  omitted  to  mention  the  136  bales,  they  having  been  specially  men- 
*  tioned  in  the  amended  petition  filed  April  *16,  1872,  which  was  the 
petition  pending  when  the  will  was  made.  The  final  petition  states 
that  it  is  filed  "in  lieu  of  and  as  a  substitute  for  all  other  petitions 
and  amendments  thereto  heretofore  filed  in  this  cause. ** 

The  136  bales,  with  other  cotton,  having  been  taken  from  the  pos- 
session of  G.  B.  Lamar  and  sold,  he  made,  as  he  states  in  his  will, 
"claims  upon  the  government  of  the  United  States  for  payment  for 
such  cotton,"  which  claims,  the  will  says,  "are  now  before  the  court 
of  claims,  and  also  before  the  committee  on  claims  of  the  congress 
of  the  United  States.''  The  will  directs  his  executors  to  press  the 
claims,  and  gives  a  list  of  the  cotton,  and  specifies,  among  it,  the  136 
bales,  as  "belonging  to  a  gentleman  in  Bichmond,  Virginia,"  and  as 
being  cotton  on  which  G.  A.  L.  Lamar  made  advances.  G.  B.  La- 
mar did,  in  his  amended  petition  filed  in  the  court  of  claims,  April 
16,  1872,  make  a  specific  claim  for  the  proceeds  of  that  cotton.  But 
he  dropped  that  claim  in  his  final  petition,  and  had  no  recovery  for 
it.  He  did  not  receive  his  money  till  more  than  10  months  after  he 
obtained  judgment.  The  impression  was  on  his  mind  that  he  had 
recovered  for  the  136  bales,  and,  under  that  erroneous  belief,  he  ad- 
vertised in  a  newspaper  in  Bichmond  for  the  rightful  owner  of  the 
cotton  to  come  forward  and  prove  his  ownership,  and  pay  advances 
and  expenses  of  collection,  and  receive  the  balance  due.  The  adver- 
tisement stated  that  the  cotton  was  placed  in  the  possession  of  G.  A. 
L.  Lamar,  and  stored  in  Lamar's  warehouse ;  that  advances  were 
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made  on  it,  and  there  were  charges  for  storage,  oompressing,  and 
cartage;  that  the  cotton  was  taken  by  the  United  States;  and  that  he 
had  received  payment  for  it  from  the  treasury.  He  also,  in  April, 
1874,  made  entries  in  his  books  stating  that  he  had  received  so  much 
money  from  the  United  States  for  the  136  bales,  *'of  which  the  owner 
is  unknown,  and  is  advertised  for  in  Richmond,  Virginia." 

The  evidence  derived  from  the  advertisement,  and  the  entries  in 
the  books,  is  of  no  force  except  to  show  Mr.  Lamar's  own  belief  at 
the  time,  and  cannot  avail  to  control  the  internal  evidence  afforded 
by  the  record  from  the  court  of  claims,  that  the  186  bales  were  not 
included  in  the  recovery  in  that  court.  eS 

*This  conclusion  makes  it  unnecessary  to  consider  any  of  the  other  ^ 
questions  raised.     The  decree  of  the  circuit  court  is  reversed,  and 
the  case  is  remanded  to  that  court,  with  direction  to  dismiss  the  bill 
of  complaint* 


(109  U.  S.  297) 

Walsh,  Com'r,  etc.,  v.  Pbbstoh.^ 

PfiBSTON  V.  Walsh,  Gom'r,  eto.^ 

(November  19, 18SS.) 

OoLoinzATioH  CownuoiB   Pbowtlbbb  Dbobkb  nr  Equirr— Juribdiotiqs^ 
Mbbobb  Colony— Strr  ABAism  Btatb  OFincBBa— Bzboutost 

COHTBAGTS  ASD  CoimiTIOKS. 

The  decree  of  the  circuit  court,  on  a  bill  founded  upon  a  colonization  contract  be- 
between  the  Btate  of  Texas  and  Charles  F.  Mercer,  grants  to  the  complainant 
the  injunction  prayed  for,  and  restrains  the  land  commissioner  of  the  state  of 
Texas  from  ever  granting  to  any  one,  except  the  complainant,  certificates  of 
land  within  the  bounds  of  the  Mercer  colony,  or  from  hindering  the  complain- 
ant or  his  agents  in  the  surveying  or  platting  of  such  land,  or  performing  the 
conditions  deYOlving  upon  him  under  the  stipulations  of  the  contract.  Heid, 
that  iueh  decree  cannot  be  upheld.  Its  effect  is  merclv  to  tie  up  the  hands  of  the 
state  without  any  adjustment  of  the  conflicting  claims  of  the  state  and  the 
plaintiff  to  these  landSi  which,  indeed,  there  could  not  be  in  this  suit ;  nor  is 
the  plaintiff  granted  any  positive  relief  whatever ;  no  right  to  any  specific  land 
is  afllrmed,  nor  any  attempt  made  to  define  what  he  is  yet  to  do  or  what  he 
may  do,  to  perfect  his  right  to  any  land  whatever;  things  are  left  forever  in 
itatu  quo. 

This  decree  against  a  state  officer  is,  in  effect,  one  which  seeks  to  control  the  state 
of  Texas  in  the  disposition  of  its  property,  and  is  a  decree  of  specific  performance 
against  the  state,  in  a  suit  to  which  the  state  is  not  a  party,  and  over  whom  the 
court  has  no  jurisdiction. 

The  contract  was  an  executory  one.  and  not,  as  claimed,  a  grant  in  pramnti,  and  its 
essential  condition  not  having  been  performed  within  the  specified  five  years,  it 
is  too  late  to  attempt  to  enforce  them  nearly  85  years  afterwards,  when  the  total 
condition  of  affairs  is  so  changed  as  to  render  such  performance  in  many  re- 
spects impracticable. 

is.  CIO  Fed.  Rep  81«. 
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While  it  appears  that  the  outside  bonndaries  of  the  grant  were  surveyed  In  sub- 
stantial compliance  with  the  contract,  the  surrey  into  sections  and  half-sec- 
tions, the  settling  of  the  lands  by  the  efforts  of  the  plaintiff  or  his  agents,  the 
bringing  of  emigrants  into  the  state,  and  other  things,  all  of  which  are  essen- 
tial parts  of  the  contract,  are  without  proof  or  attempt  at  proof ;  nor  is  any 
excuse  given  for  the  non-performance  of  these  conditions,  or  any  showing 
made  oi  readiness  and  willingness  to  perform. 

The  report  of  Commissioner  Crockett  and  subsequent  statutea  are  in  no  sense  a  reo- 
ognition  of  the  validity  of  Mercer's  contract  or  of  its  performance. 

Appeals  from  the  Girooit  Court  of  the  United  States  for  the  West- 
em  District  of  Texas. 

A.  J.  Peeler,  for  Walsh,  Gom'r. 
S  Wm.  Preston,  John  Mason  Broum,  and  Oeo.  iif.  Davie,  for  Preston* 
f  *  MiLLEB,  J.  These  oases,  as  they  stand  on  oar  docket,  are  cross- 
appeals  from  the  decree  of  the  circait  court  of  the  United  States  for 
the  western  district  of  Texas,  in  a  suit  wherein  William  Preston  was 
plaintiff,  and  William  0.  Walsh,  in  his  character  of  commissioner  of 
the  general  land-office  of  the  state  of  Texas,  was  defendant.  The 
suit  was  commenced  originally  by  George  Hancock,  a  citizen  of  Ken- 
tucky, by  a  bill  in  chancery  against  John  S.  Groos,  who  was  then 
commissioner  of  the  land-office,  and,  after  the  death  of  Hancock,  was 
revived  in  the  name  of  Preston  as  plaintiff,  and  Walsh  became  sub- 
stituted for  Groos  as  his  successor  in  office.  The  original  bill  is 
long,  and  after  Preston  became  plaintiff  he  filed  a  very  full  amended 
bill.  To  these  the  defendant  demurred,  and,  the  demurrers  being 
overruled,  the  defendant  Walsh  filed  his  plea  in  bar  and  his  answer, 
under  oath,  to  which  there  was  a  replication.  The  bill  is  founded  on 
a  colonization  contract  between  the  state  of  Texas  and  Charles  Fen- 
ton  Mercer, — a  class  of  contracts  well  known  in  the  history  of  Mexico, 
resting  on  a  policy  which  was  continued  by  Texas  after  separation 
from  that  government.  The  contract  on  which  the  present  suit  is 
brought  is  dated  January  29,  1844,  and  is  signed  by  Sam  Hous- 
ton, president  of  Texas,  and  Charles  F.  Mercer,  for  himself  and  such 
S  associates  as  he  may  choose,  and  is  attested  by  Anson  Jones,  secre- 
•  tary  of  state.  •In  making  this  contract  the  president  acted  under  au- 
thority of  an  act  of  the  congress  of  Texas  of  February  6,  1843,  which 
declared : 

<^  That  the  provisions  of  an  act  entitled  *  An  act  for  the  granting  of  lands  to 
emigrants/  approved  January  4, 1841,  so  far  as  relates  to  the  authority  thereby 
given  to  the  president  to  enter  into  a  contract  with  W.  8.  Peters  and  others  to 
introduce  colonists,  upon  certain  terms  therein  expressed  and  set  forth,  be,  and 
the  same  are  hereby,  extended  to  such  other  company  or  companies  which  may 
be  organized  for  like  purposes,  as  the  president  in  his  judgment  may  ap- 
prove. (1)  That  all  the  rights  accruing  to  said  company  by  the  provisions 
of  said  act,  and  all  the  duties,  obligations,  and  conditions  imposed  by  the  same 
upon  the  said  W.  8.  Peters  and  his  associates,  be,  and  the  same  are  hereby,  ex- 
tended to  such  other  companies  as  may  be  organized  under  the  provisions  of 
this  act/' 

To  the  act  of  1841,  therefore,  are  we  to  look  for  the  kind  of  con- 
tract which  the  president  of  Texas  could  make  in  1844  with  Mercer 
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and  his  associates,  for  though  a  joint  resolution  of  the  congress,  dated 
January  16,  1843,  is  relied  on  as  introducing  some  modification  of 
the  act  of  1841,  that  resolution  seems  carefully  limited  in  its  opera* 
tion  to  contracts  already  in  existence,  and  does  not  affect  the  power 
of  the  president  in  any  contract  he  may  make  with  other  parties. 

It  is  true,  this  joint  resolution  authorizes  an  extension  of  the  period 
within  which  the  contracts,  to  which  it  specifically  refers  by  name, 
may  be  performed,  from  three  years  to  five  years,  and  the  contract  in 
Mercer's  case  allowed  five  years,  when  the  act  of  1841  required  per* 
formance  within  three  years;  but  no  point  is  raised  that  the  Mercer 
contract  is,  for  that  reason,  void,  and  we  are  not  called  on  to  declare 
the  effect  of  this  departure  from  the  act  of  1841  in  this  case.  This 
agreement  is  in  conformity  with  the  act  of  1841  authorizing  the  con- 
tract with  W.  8.  Peters  and  his  associates,  and  as  a  substantial  sum- 
mary of  the  material  parts  of  the  Mercer  contract,  except  the  location 
of  the  land  and  the  names  of  the  parties,  that  statute  is  given  here.§ 
*The  first  three  sections  of  the  act  relate  to  the  rights  conferred  on? 
all  inunigrants  to  the  state. 

Section  4  enacts  that  the  president  of  the  republic  be  and  he  is 
hereby  authorized  to  make  a  contract  with  W.  S.  Peters,  Daniel  S. 
Carroll,  and  others,  (naming  them,)  collectively,  for  the  purpose  of 
colonizing  and  settling  a  portion  of  the  vacant  and  unappropriated 
lands  of  the  republic,  on  the  following  conditions,  to-wit : 

**  The  said  contractors  on  their  part  agree  to  introduce  a  number  of  families, 
to  be  specified  in  the  contract,  within  three  years  from  the  date  of  the  con- 
tract: provided,  they  shall  commence  the  settlement  within  one  year  from  the 
date  of  said  contract." 

It  then  proceeds : 

•'Art  2009.  [5.]  Be  it  further  enacted,  that  the  said  contract  shall  be  drawn 
up  by  the  secretary  of  stato.  setting  forth  such  regulations  and  stipulations 
as  shall  not  be  contrary  to  the  general  principles  of  this  law  and  the  constitu- 
tion; which  contract  shall  be  signed  by  the  president  and  the  party  or  parties^ 
and  attested  by  the  secretary  of  state,  who  will  also  preserve  a  copy  in  his  de- 
partment. 

*'Art.  2010.  [6.]  Be  it  further  enacted,  that  the  president  shall  designate 
certain  boundaries,  to  be  above  the  limits  of  the  present  settlements,  within 
which  the  emigrants  under  the  said  contract  must  reside:  provided,  however, 
that  all  legal  grants  and  surveys  that  may  have  been  located  within  the  bound- 
aries so  designated  previously  to  the  date  of  said  contract  shall  be  respected; 
and  any  locations  or  surveys  made  by  the  contractors  or  their  emigrants  on 
such  grants  and  surveys,  shall  be  null  and  void. 

'<Art.  2011.  r?.]  Be  it  further  enacted,  that  not  more  than  one  section  of  six 
hundred  and  forty  acres  of  land,  to  be  located  in  a  square,  shall  be  given  to 
any  family  comprehended  in  said  contract;  nor  more  than  three  hundred  and 
twenty  acres  to  a  single  man  over  the  age  of  seventoen  years. 

*'Art.  2012.  [8.]  Be  It  further  enacted,  that  no  individual  contract  made^ 
between  any  contractor  and  the  families  or  single  persons  which  he  may  in-g 
troduce  for  a  portion  of  the  land  to  which,*respectively,  they  may  be  M>titled^» 
by  way  of  recompense  for  passage,  expense  of  transportation,  removid,  or 
otherwise,  shall  be  binding,  if  such  contract  embrace  more  than  one-half  of 
the  land  which  he,  she,  or  they  may  be  entitled  to  under  this  law;  nor  shaU 
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any  contract  act  as  a  lien  on  any  larger  portion  of  such  land;  nor  shall  any 
emigrant  be  entitled  to  any  land,  or  receive  a  title  for  such  land,  until  such 
person  or  persons  shall  have  built  a  good  and  comfortable  cabin  upon  it,  and 
shall  keep  in  cultivation  and  under  good  fence  at  least  fifteen  acres  on  the 
tract  which  he  may  have  received. 

''Art.  2013.  [9.]  Be  it  further  enacted,  that  all  the  expenses  attending  the 
selection  of  the  land,  surveying,  title,  and  other  fees,  shall  be  paid  by  the  con- 
tractor to  the  persons  respectively  authorized  to  receive  them:  provided,  how- 
ever, that  this  provision  shall  not  release  the  colonists  from  the  obligation  of 
remunerating  the  contractor  in  the  amount  of  all  such  fees,  so  soon  as  it  can 
be  done  without  a  sale  of  their  land;  and  further,  the  president  may  donate 
to  every  settlement  of  one  hundred  families,  made  under  the  provisions  of  this 
act,  one  section  of  six  hundred  and  forty  acres  of  land,  to  aid  and  assist  the 
settlement  in  the  erection  of  a  building  for  religious  public  worship. 

''Art.  2014.  [10.]  Be  it  further  enacted,  that  the  president  may  allow  the 
contractors  a  compensation  for  their  services,  and  in  recompense  of  their  labor 
and  expense  attendant  on  the  introduction  and  settlement  of  the  families  in- 
troduced by  him,  ten  sections  for  every  hundred  families;  and  in  the  same 
ratio  of  half-sections  for  every  hundred  single  men  introduced  and  settled;  it 
being  understood  that  no  fractional  number  less  than  one  hundred  wiU  be 
allowed  any  premium. 

"Art.  2015.  [11.]  Be  it  further  enacted,  that  the  premium  lands  must  be 
selected  from  tne  vacant  lands  within  the  territorial  limits  defined  in  the  con- 
tract; and  further,  all  fees  incidental  to  the  issue  of  patents  for  lands  acquired 
under  the  provisions  of  this  law,  shall  be  paid  to  the  commissioner  of  the 
general  land-ofiice,  for  the  use  and  benefit  of  the  public  treasury. 

''Art.  2016.  [12.]  Be  it  further  enacted,  that  a  failure  on  the  part  of  the 
contractors,  and  a  forfeiture  of  their  contract,  shall  not  be  prejudicial  to  the 
rights  of  such  families  and  single  persons  as  they  may  introduce;  who  shall 

^be  entitled  to  their  respective  quotas  of  land,  agreeable  to  the  provisions  of 

e  this  law. 

•  *  "Art.  2017.  [18.]  Be  It  further  enacted,  that  the  contractors  shall  be  re- 
quired to  have  one-third  of  the  whole  number  of  the  families  and  single  per- 
sons for  which  they  contract  within  the  limits  of  the  republic  before  the  ex« 
piration  of  one  year  from  the  date  of  the  contract,  under  a  penalty  of  a 
forfeiture  of  the  same;  and  it  shall  be  the  duty  of  the  secretary  of  state 
forthwith,  after  the  expiration  of  such  term,  and  failure  on  the  part  of  the  con- 
tractors to  comply  with  this  provision,  to  publish  and  declare  such  forfeiture; 
unless  the  president,  for  good  and  sufficient  reasons,  shall  extend  the  term  six 
months,  which  he  can  do ;  and  all  substitutions  of  families  living  within  the 
limits  of  the  republic,  by  the  contractors,  shall  not  entitle  them  to  any  pre- 
mium for  such  families,  nor  shall  it  operate  in  favor  of  them,  for  the  number 
of  families  which  they  are  bound  to  introduce;  and  this  act  shall  take  effect 
from  and  after  its  passage." 

The  contract  with  Mercer  designated  a  large  tract  of  land,  about 
6,000  square  miles  in  extent,  the  outer  boundaries  of  which  were  de- 
scribed so  as  to  be  capable  of  identification  by  survey,  within  which 
he  was  to  settle  at  least  100  families  within  each  period  of  a  year  for 
the  five  years  succeeding  the  date  of  his  contract,  and  the  right  to 
introduce  new  emigrants  terminated  at  the  end  of  that  time.  What 
he  was  to  do  under  this  contract,  and  what  he  was  to  receive  for  it 
when  done,  as  found  in  the  instrument  executed  by  him  and  the  pres- 
ident, differ  but  little  from  the  requirements  of  the  foregoing  statute. 
Where  there  may  be  found  any  difference  material  to  the  view  we 
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take  of  this  controversy  it  will  be  pointed  out  in  the  coarse  of  the 
opinion. 

The  complaint,  after  setting  forth  this  agreement,  alleges  that 
Mercer  performed  the  obligations  it  imposed  on  him,  introducing  and 
settling  within  the  prescribed  limits,  and  within  the  five  years  al- 
lowed him,  1,256  families,  and  that  in  all  other  respects  he  fulfilled 
the  obligation  of  his  contract.  It  charges  that  for  all  this  he  has  re- 
ceived no  lands  at  the  hands  of  the  state,  as  he  is  entitled  to,  neither 
any  evidence  or  certificate  of  his  right  to  them,  and  that  the  state  of 
Texas  and  the  officers  in  charge  of  the  land  department  deny  alio 
right  of  said  Mercer  or  Hancock,  his  assignee,  or  Preston,*Hancock's* 
devisee,  or  any  of  their  associates,  to  receive  such  lands  or  such  certifi- 
cates, or  any  compensation  for  the  services  rendered  under  Mercer's 
contract  in  colonizing  the  families  so  introduced.  And  it  is  specific- 
ally charged  against  the  defendant  that,  as  commissioner  of  the  gen- 
eral land-office  having  charge  of  such  matters,  he  not  only  utterly 
refuses  to  recognize  their  rights  and  refuses  to  issue  them  patents  or 
certificates  for  the  number  of  sections  and  half-sections  to  which 
they  are  entitled,  but  that  he  is  constantly  issuing  to  others  land 
certificates  and  patents,  whereby  the  land  within  the  reservation  in 
which  their  claims  must  be  satisfied  is  rapidly  passing  into  the  hands 
of  private  owners  with  title  from  the  state. 

The  prayer  of  the  bill  is  that  defendant  Walsh,  by  a  mandatory 
injunction,  be  required  ""to  refrain  and  desist  from  longer  withhold- 
ing from  your  orator  the  certificates  for  location  of  land  to  which 
your  orator  is  entitled  under  the  contract  between  Charles  Fenton 
Mercer  and  the  republic  of  Texas,  of  date  of  January  29,  1844,  and 
from  further  refusing  to  execute  and  deliver  to  your  orator  the  certifi- 
cates for  land  to  which,  on  final  hearing,  it  may  be  decreed  that  your 
orator  is  entitled;"  and  if  it  be  found  there  is  not  land  enough  within 
the  bounds  of  the  Mercer  colony  grant,  remaining  free  from  occu- 
pancy, sufficient  to  satisfy  the  orator's  claim,  that  be  may,  by  appro- 
priate decree,  receive  certificates  from  the  defendant  for  lands  of 
equal  value,  by  way  of  recompense  for  lands  wrongfully  alienated  to 
others.  It  is  also  prayed  that  the  defendant  and  all  his  subordinates 
be  enjoined  and  restrained  from  doing  any  act  whereby  there  may 
issue  any  patent,  certificate,  plat,  grant,  survey,  or  location  of  lands 
outside  and  beyond  the  limit  of  the  Mercer  grant,  save  only  to  your 
orator,  and  until  complainant's  just  claims  are  satisfied. 

The  answer  of  the  defendant  denies  that  the  contract  is  a  valid 
contract,  alleges  that  in  a  suit  by  the  governor  of  the  state  of  Texas, 
in  a  court  of  competent  jurisdiction,  against  said  Mercer  and  his  as- 
sociates, the  contract  was,  by  a  decree  of  that  court,  annulled  and 
declared  void,  and  all  rights  under  it  forfeited,  and  relies  on  that  de-S 
cree  in  bar  of  the  present  suit.  *He  denies  that  Mercer  or  his  privies!? 
ever  performed  their  obligations  under  the  contract,  and  denies  that 
they  ever  introduced  into  the  state  and  settled  on  the  land  described 
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any  immigrants  or  oolonists,  and  expressly  denies  that  the  1,266 
families  found  in  the  Crockett  list^  on  which  complainant  relies,  were 
introduced  or  in  any  manner  brought  into  Texas  by  Mercer  or  his 
associates.  He  denies  that  he  ever  surveyed  the  outside  boundaries 
of  the  grant,  or  made  the  surveys  into  sections  or  half-sections,  which 
he  was  bound  by  his  contract  to  make,  and  by  which  alone  could  the 
settlements,  houses,  and  improvements  of  the  settlers,  or  any  of  tbem, 
be  so  ident^ed  or  described  as  to  entitle  complainant  to  receive  cer- 
tificates or  patents  for  them,  or  for  the  premium  lands  mentioned  in 
the  contract. 

The  plea  and  demurrer  rely  on  the  incapacity  of  plaintiff  to  main- 
tain against  this  defendant  the  suit  in  which  the  state  of  Texas  is  a 
necessary  party,  when  the  state  is  not  made  a  party,  and  cannot  be 
made  a  party  in  that  court. 

The  decree  of  the  court,  after  the  introduction  of  much  testimony, 
documentary  and  otherwise,  and  after  full  hearing,  declares  "that 
complainant's  allegations  are  found  to  be  true,  and  supported  by 
proof,  and  that  the  defendant  and  all  his  subordinates  of  any  de- 
scription are  restrained  and  prohibited  and  forever  enjoined  from  is- 
suing or  delivering  to  any  person  or  corporation  any  certificates,  pat- 
ents, or  plats  for  any  land  within  the  boundaries  of  the  Mercer  colony 
as  set  forth  in  the  bill,  except  to  complainant,  William  Preston,  or  to 
such  person  as  he  may  in  writing  direct."  It  further  decrees  that  de- 
fendant and  all  his  clerks  and  subordinates  are  enjoined  from  hinder- 
ing or  obstructing  said  Preston  or  his  agents  in  the  surveying,  select- 
ing, platting,  recording,  entering,  or  claiming  any  and  all  lands  lying 
within  the  limits  and  boundaries  of  the  so-called  Mercer  colony;  and 
they  are  also  enjoined  from  hindering,  obstructing,  preventing,  or 
\  delaying  the  said  Preston  and  his  associates  from  performing,  com- 
^  pleting,  and  perfecting  all  the  several  conditions,  duties,* obligations, 
and  acts  devolving  upon  him,  the  said  Preston,  or  said  association, 
under  the  terms  and  stipulations  of  the  colonization  contract.  And 
it  orders  that  defendant  pay  the  costs  of  the  litigation.  It  is  not  very 
easy  to  see  on  what  principle  this  decree  can  be  sustained.  There  is 
no  decree  by  which  the  right  of  plaintiff  to  any  specific  land  is  af- 
firmed, nor  to  any  ascertained  quantity  of  land  to  be  located  gener- 
ally. There  is  no  attempt,  as  there  can  be  none  in  this  suit,  to  ad- 
just the  conflicting  rights  of  the  state  of  Texas  and  the  plaintiff  in 
this  land.  There  is  no  attempt  to  define  the  number  of  acres  to 
which  plaintiff  is  entitled,  or  what  he  is  yet  to  do,  or  what  he  may 
do,  to  perfect  his  right  to  any  land  whatever.  And  yet,  without  es- 
tablishing any  such  right  or  deciding  what  plaintiff  may  yet  do  to 
establish  a  right,  the  hands  of  the  government  are  tied  absolutely  as 
to  all  the  vacant  land  which  belongs  to  it  within  the  colony  limits^ 
Not  only  are  the  hands  of  the  government  thus  tied,  but  other  per- 
sons having  rights,  inchoate  or  vested,  in  those  lands,  with  undis- 
puted claims  to  patents,  to  certifioates,  to  surveys,  perhaps,  are  all 
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arrested  in  the  precise  oondition  they  may  be  at  the  time  this  decree 
was  rendered.  The  whole  land-office  business  and  functions  of  the 
commissioner  within  that  colony,  no  matter  whose  interests  are  in- 
volved, are  paralyzed  by  this  decree.  And  what  is  more,  it  is  para- 
lyzed forever;  for  the  language  is  that  the  commissioner  and  all  his 
clerks,  agents,  etc.,  are  enjoined  forever  from  doing  the  forbidden 
acts.  This  is  also  done  in  a  case  where  the  court,  having  exhausted 
its  powers,  (for  the  decree  is  final,)  has  found  itself  unable  to  grant 
any  positive  relief  to  plaintiff,  gives  him  no  land,  no  certificates,  no 
right  to  land  in  other  places,  but  leaves  him  also  suspended,  except 
what  he  may  do  now  to  perform  the  obligation  which  the  contract 
imposed  upon  him.  The  time  within  which  he  was  to  do  all  that  the 
contract  required  or  permitted  him  to  do  expired  by  its  terms  Janu- 
ary 29,  1849,  now  nearly  35  years  ago.  We  can  see  nothing  what- 
ever in  the  case  by  which  he  can  now  be  authorized  to  do  with  effect| 
what^he  was  required  to  do  within  the  five  years  his  contract  was  in* 
force.  Can  he  now  introduce  and  settle  colonists  in  a  country  filled 
with  an  active  population?  Can  he  now  survey  and  cultivate  the 
land  and  build  the  cabins  which  he  did  not  survey,  settle,  and  im- 
prove then  9  Can  he,  after  the  vast  vacant  prairies  which  he  then 
agreed  to  convert  into  homes  for  families  have  been  covered  by  a 
population  of  thousands,  perform  in  that  same  territory  where  now 
are  thriving  cities  the  things  he  bound  himself  to  do  35  years  ago, 
so  as  to  secure  the  lands  rendered  valuable  by  the  enterprise  of  oth- 
ers? If  he  can  do  none  of  this;  if  the  court  can  give  him  no  affirm- 
ative relief;  if  it  has  no  other  jurisdiction  of  this  case  but  to  tie  up 
everybody's  hands  and  preserve  forever  the  present  status  of  things, — 
why  should  it  do  that?  A  court  of  equity  will  not  thus  do  a  vain 
thing,  the  only  effect  of  which  is  to  embarrass  thousands  of  people 
without  a  hearing  or  an  opportunity  to  assert  what  they  claim  to  be 
their  rights,  and  tie  the  hands  of  a  great  state  in  dealing  with  her 
public  lands  in  a  suit  to  which  she  is  not  a  party. 

But  the  plaintiff  below  insists,  by  his  appeal  from  this  decree,  that 
the  circuit  court  should  have  granted  him  the  relief  which  he  prays, 
and  especially  insists  that  for  every  hundred  families  of  the  1,256 
which  he  located  in  the  limits  of  his  grant,  there  should  now  be  is- 
sued to  him  certificates,  which  he  may  locate  on  the  vacant  lands 
within  the  contract  limits,  or,  if  they  cannot  be  found,  then  on  other 
vacant  lands  of  the  state.  We  will  examine  into  the  merits  of  thia 
claim. 

It  must  be  remembered  that  this  examination  is  made  on  proceed- 
ings in  a  court  where  the  real  party  in  interest  is  not  before  it,  and 
over  which  that  court  has  no  jurisdiction ;  that  if  the  decree  asked 
for  is  rendered,  it  must  be  satisfied  out  of  the  property  of  this  party; 
that  the  circuit  court,  in  undertaking  to  control  the  state  of  Texas  in 
the  disposition  of  its  public  lands,  by  a  decree  against  one  of  its  of- 
ficers, is,  in  effect,  rendering  a  decree  of  specific  performance  against 
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othe  Btaie.  But  waiving  this  for  the  present,  we  proceed  to  inquire 
«?  whether,  if  the  state  were  before  this  court  as  an  ordinary  party^ 
plaintiff  has  made  a  case  for  specific  performance.  It  must  be  con- 
fessed that  Texas,  both  as  an  independent  republic  and  as  a  state  of 
the  Union,  has  done  all  she  could  to  prevent  the  making  of  this  con- 
tract, and,  since  it  was  made,  has  denied  its  validity,  and  refused  to 
do  anything  under  it,  and  has  always  denied  any  such  performance 
on  the  part  of  Mercer,  and  his  successors  and  associates,  as  entitled 
them  to  any  rights  under  it,  if  it  be  valid.  The  contract  bears  date 
January  29,  1844,  and  on  the  next  day,  January  30,  1844,  the  con- 
gress of  Texas  passed  a  statute  repealing  all  laws  authorizing  the 
president  to  make  colonization  contracts,  and  forfeiting  such  of  those 
already  made  as  had  not  been  complied  with  by  the  contractors.  The 
legislative  history  of  this  repealing  act  shows  that  it  had  been  pre- 
sented to  the  president,  and  vetoed,  and  while  the  matter  was  thus 
suspended,  the  contract  was  signed,  the  day  before  congress  passed 
the  bill  over  his  veto,  which  terminated  all  power  in  him  to  make 
such  contracts.  The  aversion  with  which  this  contract  was  received 
has  never  been  removed  from  the  minds  of  the  governing  authorities 
in  that  state,  and  its  congress,  on  the  third  of  February,  1846,  passed 
the  following  joint  resolution : 

"irare?ey,p.  660. 
''Joint  Besolution  to  establish  the  limits  of  the  Mercer  Colony. 

''Art.  2245.  [1.1  Be  it  resolved  by  the  senate  and  house  of  representatives 
of  the  republic  ot  Texas  in  congress  assembled,  that  (General  Charles  Fenton 
Mercer  and  his  associates  be,  and  they  are  hereby,  required  to  have  the  lines 
of  their  colony  land  actually  surveyed  and  marked  by  the  first  day  of  April 
next. 

'*Art  2246.  [2.]  Be  it  further  resolved,  that.a  failure  to  comply  with  the 
provisions  of  the  above  section  shall  work  a  forfeiture  of  their  contract. 

"Art.  2247.  [3.]  Be  it  further  resolved,  that  no  persons  shall  be  recognized  as 
provided  for  in  said  contracts  who  were  not  specially  introduced  by  the  said 
contractors,  so  far  as  the  premium  lands  are  concerned;  but  the  citizens  so 
introduced  shall  be  entitled  to  the  same  amount  of  lands  as  though  they  had 
been  introduced  as  provided  for  in  said  contract;  and  that  this  act  take  effect 
from  and  after  its  passage." 

•  On  the  eleventh  day  of  October,  1846,  the  suit  of  the  governor  of 
the  state  against  Mercer  and  his  associates  was  commenced  in  the 
district  court  of  Navarro  county,  in  which  a  decree  was  rendered 
September  25, 1848,  declaring  the  contract  null  and  void  on  the  ver- 
dict of  a  jury.  Of  this  decree  it  is  as  well  to  say  now  that  while  it 
would,  if  valid,  dispose  of  the  whole  case,  we  are  not  satisfied,  in 
the  absence  of  personal  service  on  the  defendants  and  of  any  per- 
sonal appearance  by  them,  that  there  was  such  substituted  service  by 
publication  as  gave  the  court  jurisdiction.  The  decree,  therefore,  is 
no  bar  to  the  rights  of  the  present  plaintiff,  and  the  matter  is  here 
referred  to  as  showing  the  unvarying  hostility  of  the  state  authorities 
to  this  contract.     Mr.  Mercer  was,  by  these  proceedings  and  many 
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others  found  in  the  statute-book  of  the  state^  pnt  upon  his  guard  that 
in  order  to  establish  any  rights  whatever  under  that  contract  he 
must  comply  strictly  and  promptly  with  all  the  conditions  and  obli- 
gations which  it  imposed  upon  him* 

In  order  to  see  exactly  what  it  was  that  Mercer  and  his  associates 
undertook  to  do,  it  may  not  be  amiss  to  inquire  for  what  purpose 
Texas  desired  the  settlement  of  these  colonists  on  her  lands.  This 
policy  of  colonization  is  one  which  Mexico  had  inaugurated  long  be- 
fore Texas  separatedf  from  that  confederacy.  It  was  founded  on  the 
idea  that  the  government  was  abundantly  rich  in  lands  and  defi- 
cient in  population ;  that  it  owned  large  bodies  of  vacant  lands  which 
were  rather  a  trouble  than  a  profit,  as  resorts  of  Indians  and  beasts 
of  prey,  while  they  were  much  in  need  of  an  active  and  industrious 
agricultural  population.  In  the  case  of  Texas  it  was  desirable  also 
that  this  population  should  be  fighting  men,  as  they  were  in  a  state 
of  smouldering  war  with  Mexico,  which  might  break  out  at  any  mo- 
ment, as  that  government  had  not  acknowledged  the  independence 
of  Texas,  and  still  asserted  dominion  over  that  country, — an  assertion 
which  led  to  the  war  a  year  or  two  later  between  Mexico  and  the 
United  States.  What  Texas  desired  then,  in  these  colonization  con- 
tracts, was — First,  an  accession  to  her  population  capable  of  militaryS 
duty;  ^Mcond,  the  settlement  of  this  new  population  on  her  large? 
tracts  of  vacant  lands;  and,  thirds  that  this  should  be  done  in  a  man- 
ner which  would  add  to  the  value  of  those  which  would  remain. 

The  first  obligation,  therefore,  which  the  contractors,  under  the 
fourth  section  of  the  act  authorizing  the  contract  with  Peters  and 
others,  assume,  is  that  they  agree  "to  introduce  a  number  of  families 
to  be  specified  in  the  contract  within  three  years  from  the  date  of  the 
contract.''  The  persons  thus  to  be  introduced  are  always  spoken  of 
in  the  statute  as  emigrants,  and  the  thirteenth  section  contains  a  pro- 
vision *'that  all  substitution  of  families  living  within  the  limits  of  the 
republic  by  the  contractors,  shall  not  entitle  them  to  any  premium 
for  such  families,  nor  operate  in  favor  of  them  for  the  number  of 
families  which  they  are  bound  to  introduce."  In  the  first  clause  of 
the  contract  now  under  consideration,  after  the  recital  of  the  author- 
ity by  which  it  is  made,  Mercer  agrees  to  introduce  and  settle  within 
the  limits  hereafter  described,  and  in  accordance  with  the  provisions 
of  the  act  aforesaid,  and  within  five  years  from  the  date  hereof,  as 
many  emigrant  families  as  he  and  his  associates  can  settle  within 
said  limit.  Throughout  this  contract  also  the  persons  to  be  so  intro- 
duced and  settled  are  spoken  of  as  emigrant  families.  Another  pro- 
vision of  the  contract,  in  defining  what  shall  constitute  a  family, 
speaks  of  males  over  seventeen  years  of  age.  And  still  another  re- 
quires the  contractors  ''to  cause  each  male  emigrant  of  the  age  of 
seventeen  years  and  upwards  to  be  supplied  and  bring  with  him  a 
good  rifle,  yager,  or  musket,  and  a  sufficient  supply  of  ammunition ; 
y.8— 18 
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and  tho  party  of  the  second  part  (the  contractors)  shall  keep  on  hand, 
at  all  times^  in  some  convenient  place  of  deposit,  such  quantity  of 
prime  ammunition  as  will  supply  to  each  male  emigrant  of  the  age 
of  seventeen  years  and  upwards,  settled  by  them,  not  less  than  one 
hundred  rounds."  It  was  another  condition  of  this  contract  that  the 
9  contractors  should  survey  the  outside  lines  of  the  land  within  which 
Sthey  were  to  settle  these  emigrants,  ''and  cause  the  unappropriated 

*  lands  within  the  prescribed  limits  to  be  surveyed,  as  needed*for  pur- 
poses of  settlement,  into  sections  of  six  hundred  and  forty  acres,  or 
half-sections  of  three  hundred  and  twenty  acres,  each  at  his  option, 
and  shall  cause  to  be  built  log  cabins,"  etc.  For  each  family  so  set- 
tled the  contractors  were  to  receive  a  section  of  640  acres,  or  two 
half-sections  of  820  acres.  But  these  were  to  be  located  on  alter- 
nate sections  as  they  were  surveyed  and  numbered,  and  the  other  al- 
ternate section  was  to  remain  to  the  republic ;  thus  introducing  the 
system  which  the  government  of  the  United  States  has  adopted  in  all 
her  railroad  grants,  of  reserving  every  alternate  section,  that  it  might 
profit  by  the  increased  value  which  these  sections  acquired  by  the 
settlement  of  an  agricultural  population  in  their  midst. 

What  compliance  has  plaintiff  shown  with  this  first  and  most  im- 
portant duty  of  introducing  from  without  the  republic  emigrant  families 
and  settling  them  upon  lands  within  the  limits  prescribed  by  the  con- 
tract? We  feel  constrained  to  say  that  there  is  no  satisfactory  evi- 
dence to  our  minds  that  Mr.  Mercer  or  any  of  his  associates  or  any 
agent  of  his  ever  introduced  into  the  state  of  Texas  a  single  family 
from  without  the  state,  or  that  any  such  family  ever  came  into  the 
state  by  means  of  any  request  or  any  offer  of  help,  or  of  land,  or  of 
any  inducement  offered  by  Mercer  or  his  associates. 

The  first  piece  of  evidence  offered  on  that  subject  is  a  list  of  119 
names,  with  corresponding  numbers  on  the  left  of  the  column,  a  state- 
ment at  the  head  of  the  column  called  "Date  of  Introduction;**  then 
the  names  of  the  heads  of  the  families,  and  in  another  column  the 
names  of  the  witnesses.  These  witnesses  are,  with  a  single  excep- 
tion, P.  J.  Fillans,  Thomas  C.  Bean,  and  James  Hilhouse.  This 
list  of  names  is  signed  to  a  statement  that  they  have  each  received 
of  Charles  Fenton  Mercer  and  his  associates  a  certificate  issued  in 
accordance  with  Mercer's  contract  with  the  state,  and  that  the  fami- 
lies have  been  introduced  and  settled  in  manner  and  form  as  ex- 
pressed in  the  contract.  These  certificates  are  nowhere  introduced 
Hor  found  in  the  record,  nor  is  a  copy  of  any  one  of  them  produced. 

•  The  parties  signing  this  paper  do  not  state  that  they  were  emigrants 
from  abroad  introduced  into  the  state  by  Mercer  or  his  associates, 
and  none  of  them  swear  to  the  statement  which  they  sign.  Daniel 
Hewlett,  who  describes  himself  as  one  of  the  Texas  Association,  and 
Pillans  and  Bean,  who  say  they  are  disinterested  persons,  each  make 
affidavit  at  the  end  of  the  list  that  it  contains  a  true  and  accurate 
statement  of  emigrant  families  introduced  and  settled  by  Gharles 
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Fenton  Meroer  and  his  assooiates  upon  and  within  the  limits  of  the 
Mercer  grant.  But  the  deposition  of  Pillans  in  regard  to  this  list  is 
taken,  and  he  swears  that  be  got  up  the  list  and  issued  the  certifi- 
cates to  the  parties  found  by  him  on  the  lands  when  he  went  there 
in  1844  as  tbe  agent  of  Mercer,  and  to  others  who  came  afterwards, 
until  he  left  in  May,  1845.  He  is  asked  in  a  long  and  pointed  cross- 
interrogatory  if  he  knew  where  these  settlers  came  from,  who  intro- 
duced them,  etc.    To  this  he  answered  as  follows : 

**•  Many  of  tbe  queries  herein  I  cannot  now,  nor  could  I  at  any  time,  have 
answered.  I  rarely  if  ever  knew  where  the  colonists  came  from,  or  what  in- 
duced such  to  come  to  tbe  colony.  The  first  that  came  selected  grounds  in  the 
north-eastern  part  of  the  colony,  east  of  the  Sabine  river.  They  built  under 
contract  with  us  their  own  cabins,  brought  their  own  arms,  but  a  large  supply 
of  ammunition  was  stored  ready  for  distribution,  bought  by  Gen.  Mercer.  I 
presume  the  colonists  came  at  the  solicitations  of  the  colony  agents  elsewhere^ 
and  because  kuid  could  then  be  had  without  price.  After  I  had  ceased  to  be 
the  agent  I  never  entered  the  colony,  save,  perhaps,  when  riding  through  some 
portion  of  it  when  on  a  journey." 

No  deposition  of  Bean  or  Boulett  is  found  in  the  record.  A  deposi- 
tion of  Bichard  T.  Berchett  is  taken  for  plainti£fs,  who  says  he  was 
one  of  Mercer's  associates  in  the  contract,  and  was  intimate  with  him, 
but  says  he  knows  nothing  about  the  introduction  of  colonists  by  Mr. 
Mercer. 

An  effort  is  made  to  prove  an  avertisement  by  Mercer  of  his  col-S 
onization  scheme  and  its  inducements  to  emigrants,  making^it  an* 
exhibit  in  the  interrogatories  filed  for  several  witnesses,  but  each  of 
them  says  he  knows  nothing  of  the  paper,  nor  can  it  be  inferred  from 
anything  in  it  whether  it  was  a  circular  or  a  newspaper  advertise- 
ment, or  what  circulation  it  ever  had.  With  the  exception  of  Crock- 
ett's report,  which  will  be  presently  considered,  this  is  about  all  that 
can  be  called  evidence  of  the  introduction  by  Mercer,  or  through  his 
agents  or  associates,  of  emigrants  into  the  state  of  Texas.  The  re- 
port of  John  M.  Crockett,  of  1,256  families  settled  within  the  colony 
Umits,  which  is  introduced  by  plaintiff  and  relied  on  by  him  exclu- 
sively as  giving  the  number  and  names  of  the  emigrants  for  whose 
settlement  he  claims  land  under  the  contract,  was,  as  it  states  on  its 
face,  made  under  the  act  of  February  2,  1850,  of  tbe  legislature  of 
the  state.  It  is  manifest  from  a  perusal  of  that  act  that  it  was  de- 
signed, as  its  title  imports,  "for  the  relief  of  the  citizens  of  Mercer*s 
colony,  **  and  that  it  was  in  no  sense  either  a  recognition  of  the  valid- 
ity of  Mercer's  contract  or  of  his  performance  of  its  conditions. 

•'Section  one  enacts  that  every  colonist,  or  the  heirs  or  administrators  of 
such  colonists,  citizens  of  the  colony  of  Charles  Fenton  Mercer  and  his  asso- 
ciates, on  the  twenty-eighth  of  October,  1848,  shall  receive  the  quantity  of 
land  to  which  such  colonists  may  be  entitled,  to-wit,  640  acres  to  each  famUy, 
and  820  acres  to  each  single  man  over  the  age  of  seventeen  years:  provided, 
thai  nothing  herein  eontained  sJudl  be  construed  eoaato  place  the  contraetore 
cfeaid  colony  in  a  better  condition  in  regard  to  the  etate  qf  Texas  than  theg 
uxndd  be  if  this  law  had  not  been  passed.** 
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A  commissioner  is  to  be  appointed  to  bear  proofs  and  to  decide 
wbo  is  entitled  to  lands,  and  to  issue  to  tbem  certificates,  which  may 
be  located  on  vacant  lands  within  the  colony. 

Section  8,  which  prescribes  what  is  necessary  to  be  proved  to  en- 
title the  party  to  a  certificate,  is  as  follows : 
'«Art  2316.  [8.]  That  to  entitle  the  colonists  to  the  benefits  of  this  act,  they 
^  shall  be  required  to  prove,  by  their  own  oaths,  supported  by  the  oaths  of  two 
iH  respectable  witnesses,  that  they  emigrated  to  Texas  and  became  citizens  of 

•  said  colony  prior  to*the  twenty-fifth  of  October,  1848;  that  they  are  citizens 
thereof;  that  they  have  performed  all  the  duties  required  of  them  as  citizens; 
and  said  applicants  shall  also  swear  that  they  have  never  received  any  land  of 
this  government  by  virtue  of  their  emigration  hither:  provided,  that  they  shall 
not  be  required  to  prove  that  they  have  cultivated  land." 

Here  is  no  requirement  that  the  parties  shall  have  complied  with 
the  conditions  of  Mercer's  grant,  and  no  consent  of  Mercer  required, 
nor  even  any  condition  that  they  should  have  been  introduced  by 
Mercer  or  settled  under  his  contract.  It  is  not  even  required  that 
they  should  have  come  to  Texas  or  settled  in  the  colony  within  the 
five  years  during  which  his  contract  was  in  force,  but  if  they  emi- 
grated to  Texas  any  time  before  1848,  though  it  had  been  20  years 
before  his  contract  was  made,  and  became  citizens  of  the  colony  be- 
fore October,  1848,  their  claim  was  respected.  And  the  fifth  section 
declared  '*that  no  change  shall  be  made  in  the  boundaries  of  the  sur- 
veys of  settlers,  whether  they  be  with  or  without  the  consent  of  the 
contractors,  so  that  the  boundaries  thereof  are  justly  and  definitely 
marked."  Provision  is  also  made  for  appeal  by  the  claimant  from 
the  decision  of  the  commissioner,  but  never  a  word  of  recognition  of 
any  legal  right  of  the  contractors  or  of  their  contract  as  furnishing 
the  rule  of  decision.  The  report  itself  contained  no  allusion  to  Mer- 
cer or  his  contract,  or  his  associates,  except  as  a  designation  of  the 
locality  in  his  heading,  thus :  "Becord  of  certificates  issued  to  citi- 
zens of  Mercer's  colony,  concluded  thirtieth  September,  1851,  by 
John  M.  Crockett,  commissioner."  Here  follows  a  list  of  1,256 
names,  with  the  quantity  of  land  for  which  a  certificate  has  been  is- 
sued by  him,  Crockett,  to  each,  in  every  instance  640  or  820  acres, 
but  no  description  or  definite  location  of  section  or  half -section.  At 
the  end  Crockett  swears  that  the  foregoing  is  a  full,  complete,  and 
correct  list  and  description  of  the  oertificates  issued  by  him  to  the 
H  settlers  of  said  colony. 

*  *  There  is  not  here  the  slightest  evidence  that  these  men  were  brought 
to  Texas  by  Mercer  or  any  of  his  associates,  or  that  he  placed  them 
on  this  land,  or  that  he  or  they  belong  to  the  class  which  his  contract 
required,  or  that  he  or  they  performed  the  conditions  of  that  contract, 
or  any  of  them.  And  as  the  statute  under  which  Crockett  acted  did 
not  require  proof  of  compliance  with  the  Mercer  contract,  the  infer- 
ence that  they  had  been  so  introduced  is  of  little,  if  any,  force.  It  is 
quite  remarkable  that  no  attempt  is  made  by  plaintiff  to  prove  that 
any  of  these  settlers  were  introduced  into  Texas  or  settled  on  thiii 
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land  under  his  contract.  The  period  when  snch  settlement  mnst  have 
been  made^  if  at  all^  was  only  about  30  years  before  the  beginning  of 
this  suit,  and  in  an  agricultural  community  there  must  have  been,  at 
the  time  this  suit  was  tried,  many  of  the  4,000  persons  of  whom  these 
settlers  were  composed  still  living,  whose  testimony  could  have  been 
procured.  They  could  have  told  when  they  came  to  Texas,  and  who 
brought  or  sent  them  or  induced  them  to  come,  and  when  and  how 
they  came  to  settle  within  the  limits  of  this  colony  grant.  They 
could  not  only  have  spoken  for  themselves,  but  for  the  body  of  the 
settlers  who  came  about  the  same  time.  It  is  significant  that  plain- 
tiff has  wholly  neglected  to  avail  himself  of  this  testimony,  which,  if 
in  his  favor,  was  the  best  to  be  had,  since  he  has  no  documentary 
evidence  which  is  satisfactory,  though  the  archives  of  the  state  have 
been  open  to  the  inspection  of  himself  and  his  agents.  Nor  does  the 
inference,  which  the  absence  of  this  and  other  satisfactory  evidence 
forces  on  the  mind,  stand  upon  its  mere  absence,  for  the  defendant 
has  introduced  some  strong  negative  evidence  of  that  character. 

Mr.  Crockett's  testimony  is  taken  by  the  defense,  and  a  large  num- 
ber of  the  names  found  in  his  report  is  given  in  an  interrogatory, 
and  he  is  asked  in  others  if  any  of  these  were  settlers  in  Mercer's 
colony,  and  if  he  knows  the  date  when  they  became  settlers,  and  by 
whom  they  were  introduced,  to  which  he  answers  he  has  no  means 
of  knowing  the  date  of  their  settlement.  To  other  interrogatories  heS 
answers  that  he  went  upon  the* ground  among  the  different  settle-* 
ments  to  facilitate  the  settlers  in  their  proofs,  according  to  the  act 
under  which  he  was  appointed;  that  the  general  opinion  among  the 
settlers  was  that  there  was  no  validity  in  the  claims  of  the  Mercer 
colonists,  as  such,  and  the  settlers  did  not  base  their  claims  to  lands 
on  Mercer's  colony  contract,  believing  that  Mercer  had  forfeited  his 
claims  under  it.  That,  he  says,  was  the  opinion,  without  exception, 
as  he  recollects.  They  thought  he  had  failed  in  not  surveying  the 
lands  or  performing  any  other  act  stipulated  in  his  contract.  To  the 
seventeenth  interrogatory  he  answers : 

"It  was  the  common  report  in  the  colony  in  1849  and  1850  that  Mercer  and 
his  associates  had  done  nothing  in  the  settlement  of  the  country,  in  the  sur- 
veying of  the  lands,  furnishing  houses,  ammunition,  etc.;  but  it  was  then 
understood  that  the  settlers  had  located  there  without  the  aid  of  Mercer  and 
his  associates,  and  that  they  had  no  connection  or  relation  with  Mercer  and 
his  associates.  The  settlers  had  their  own  land  surveyed.  During  all  my 
visit  I  never  heard  a  settler  in  Mercer's  colony  claim  that  he  was  introduced 
or  brought  into  the  country  by  Mercer  or  his  associates,  or  base  his  claim  to 
lands  under  the  Mercer  colony  contract." 

These  were  the  men  on  whose  introduction  and  settlement  plain- 
tiff relies  altogether  to  prove  his  performance  of  that  contract,  and 
not  one  of  whom  has  he  called  as  witnesses  to  that  performance. 

The  defendant  also  took  the  deposition  of  John  A.  Harlan,  who 
came  to  Texas  in  1846  and  settled  in  Navarro  county,  within  the 
limits  of  the  colony,  and  resided  there  21  years.     He  says  a  good 
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many  persons  oame  with  him  from  Illinois  at  that  time  and  settled 
in  Navarro  oonnty.  He  says  they  oame  and  settled  of  their  own  ac- 
cord, brought  their  own  guns  and  ammunition,  built  their  own 
houses,  and  had  nothing  to  do  with  Mercer  in  coming  to  the  colony 
or  in  settling  there,  and  he  remembers  the  names  of  20  men  over  17 
£  years  old  of  that  class.  In  answer  to  a  cross-interrogatory,  he  says 
•  he  never  knew  of  any  efifort  of  Mercer  to  settle  the  colony.*  The  de- 
fendant also  took  the  depositions  of  P.  P.  Martin  and  H.  W.  Young, 
each  of  whom  were  settlers  in  the  colony.  Toung  says  he  came  to 
Texas  in  1848.  He  says  bis  father  settled  in  the  colony  before  the 
contract  with  Mercer  was  made.  Martin  says  he  came  to  Texas 
from  Tennessee  in  1846  to  the  northern  part  of  the  Mercer  colony. 
No  one  induced  him  to  do  so.  He  was  introduced  to  Mercer,  but  had 
no  conversation  with  him  about  the  colony.  Mr.  TerriU,  a  surveyor 
by  profession,  says  a  great  many  families  settled  in  the  colony  dur- 
ing the  years  1844,  1845,  and  1846.  Some  of  them  claimed  to  be 
colonists  and  some  were  old  Texans.  He  was  surveying  in  the  col- 
ony during  these  dates,  and  never  knew  or  heard  of  Mercer  or  any  of 
his  associates  assisting  any  settler  in  any  way. 

While  there  is  this  failure  to  prove  satisfactory  performance  of  the 
main  obligation  to  introduce  emigrants  into  Texas,  and  settle  them 
on  the  grant,  and  this  testimony  of  witnesses  on  the  ground  that  it 
was  not  done,  there  is  a  total  absence  of  proof  of  an  important  con- 
dition in  regard  to  the  surveys.  We  are  of  opinion  that  the  outer 
boundary  of  the  grant  was  surveyed  so  as  to  comply  substantially 
with  the  contract  in  that  respect.  But  the  obligation  to  survey  the 
land  into  sections  and  half-sections,  which  Mercer  undertook  in  the 
agreement,  so  that  the  settlers  could  know  and  identify  that  to  which 
they  became  entitled,  and  so  that  the  republic  could  know  which 
were  her  alternate  sections  and  half-sections,  and  sell  them  to  oth- 
ers, and  so  that  both  parties  could  know  where  the  premium  sections 
for  each  one  hundred  families,  to  which  the  contractors  might  become 
entitled,  could  be  located,  all  of  which  we  think,  were  essential  parts 
of  the  contract,  remained  wholly  unperformed.  There  is  not  the 
slightest  evidence  of  such  surveys  by  Mercer  or  his  associates  in  the 
record.  Mr.  B.  J.  Chambers,  a  witness  for  plaintiff,  who  was  a  pro- 
fessional surveyor  residing  in  Texas,  says  he  made  an  agreement 
with  Mr.  Mercer  to  sectionize  or  survey  certain  lands  for  him  in 
Navarro  and  Ellis  counties,  west  of  the  Trinity  river,  and,  at  his 
t  request,  accompanied  him  into  the  bounds  of  the  grant.  But  he 
Tsays  he  did  not  do  any^surveying  or  any  work  for  Mercer  or  his 
associates.  He  adds:  ''I  did  not  do  it,  because  I  was  advised  by 
nearly  all  the  settlers  I  saw  not  to  do  it;  that  Mercer  had  not  as- 
sisted them  in  their  settlement  in  any  way.  "*  And  this  is  the  nearest 
approach  to  sectionizing  these  lands,  as  Mr.  Chambers  calls  it,  which 
the  record  discloses. 
The  importance  of  this  matter  can  be  readily  seen  now.    If  the 


Digitized  by 


Google 


WALSH  V.  PBBSTON*  183 

court  shonld  be  of  opinion  that  all  these  settlers  reported  by  Crockett 
were  colonists  under  a  compliance  with  his  contract  by  Mercer,  and 
if,  as  plaintiff  claims,  the  contract  is  a  grant  in  praaenti,  bow  can 
either  Mercer,  or  these  colonists  through  him,  have  a  decree  for  spe- 
cific performance  by  an  instrument  which  will  carry  a  legal  title  to 
land  described  by  metes  and  bounds  as  sections  and  half-sections, 
would  enable  the  court  to  do,  if  the  necessary  legal  surveys  had  been 
made  ?  Plaintiff  does  not  ask  for  such  relief.  If  they  had  surveyed 
this  land,  and  settled  the  colonists  on  the  enumerated  sections  and 
half-sections  of  such  surveys,  they  could  now  name  the  section  and 
half-section  for  which  they  ask  a  decree.  If  they  had  made  these 
surveys,  and  had  settled  each  of  their  colonists  on  a  distinct  section 
or  half-section,  which  could  be  thus  identified  as  his  cabin  and  im- 
provement, and  had  performed  the  other  conditions  of  introducing 
these  settlers  as  emigrants  from  abroad,  the  argument  that  the  pres- 
ent case  comes  within  that  of  Davis  v.  Oray,  16  Wall.  203,  would 
have  more  force.  In  that  case  the  railroad  company  to  which  the 
grant  was  made  had  made  the  necessary  surveys,  and  the  track  of 
the  road  having  been  definitely  located  through  those  surveys,  the 
sections  and  parts  of  sections  to  which  they  were  entitled  were  spe- 
cifically identified  without  any  difficulty,  and  the  officer  was  restrained 
from  certifying  or  patenting  them  to  others. 

In  the  present  case,  while  the  circuit  court  seemed  inclined  to  grant 
similar  relief,  it  found  itself  unable  to  do  so  for  want  of  these  veryS 
surveys,  which  the  plaintiff's  predecessor  had*promised  to  make  as* 
an  important  part  of  the  contract  now  relied  on  as  the  foundation  of  the 
relief  sought.  If  this  were  a  case  between  individuals  there  could  be 
no  doubt  of  the  decision  which  a  court  of  equity  would  be  compelled 
to  make  on  this  application  for  specific  performance.  The  failure  on 
the  part  of  the  party  applying  for  it  to  perform  his  own  part  of  a  con- 
tract wholly  executory,  or  to  show  any  sufficient  reason  for  the  fail- 
ure, has  always  been  held  to  be  ground  to  refuse  relief  and  turn  the 
party  over  to  his  action  at  law. 

What  has  the  plaintiff  or  his  predecessors  done  to  secure  his  title 
to  the  lands  now  prayed  for?  Almost  nothing.  If  we  are  correct  in 
holding  that  he  introduced  no  emigrants  and  made  no  surveys,  what 
else  has  he  done  ?  Has  he  or  they  given  any  time  or  labor  in  earnest 
effort  towards  the  business  ?  If  so,  the  evidence  of  it  is  not  found  in 
the  record.  Have  they  spent  any  money  in  the  enterprise  ?  A  feeble 
attempt  to  show  an  outlay  of  |12,000  or  $15,000  is  made,  but  by  no 
means  successfully.  If  plaintiff  were  now  suing  in  an  action  for 
damages  before  a  jury  and  he  had  proved  a  right  to  recover,  the  sum 
which  he  could  get  for  his  services  and  expenditures  under  the  testi- 
mony in  this  record  would  be  small  indeed  compared  to  the  magnitude 
of  the  claim  here  set  up. 

We  do  not  think  it  necessary  to  consider  the  argument  that  the 
contract  is  a  grant  in  praaenH,  with  title  to  the  land  in  the  plain- 
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tiff,  nor  the  idea  that  there  is  a  trust  by  which  these  lands  are  hel  J 
for  his  benefit,  and  that  this  trust  is  in  some  way  made  stronger  by 
the  legislation  under  which  the  republic  of  Texas  became  a  state  in 
the  Union.  In  any  view  that  can  be  taken  of  the  contract,  it  was 
when  made  wholly  executory.  Mercer  had  not  then  paid  anything 
or  done  anything  to  entitle  him  to  land.  It  was  all  to  be  earned  by 
actions  to  be  performed  thereafter.  The  republic  conveyed  him  no 
title.  It  was  a  mere  executory  contract  for  the  sale  and  purchase  of 
land,  in  which  the  price  was  to  be  paid  within  five  years,  and  the 
lands  so  earned,  an  unknown  quantity,  were  to  be  then  conveyed  by 
San  instrument  called  a  certificate.  The  total  failure  of  Mercer  to 
•^perform  left  him  no  rights*under  the  contract.  The  state  seeks  noth- 
ing against  him  for  non-performance,  and  so  the  affair  is  ended.  The 
plaintiff  and  his  predecessors  in  interest  have  not  only  not  performed, 
but  they  have  not  shown  any  sufficient  excuse  for  non-performance. 
They  have  not,  in  the  language  of  the  authorities,  shown  themselves 
ready,  willing,  and  able  to  perform.  On  the  contrary,  they  have  per- 
mitted  the  matter  to  rest  for  80  years  without  an  effort  to  do  so, 
and  now,  if  they  would,  the  state  of  matters  in  the  colony  is  so 
changed  that  it  is  impossible  that  they  can  perform  their  agreement. 
The  result  of  these  views  is  that  upon  the  appeal  of  Walsh  the 
decree  of  the  circuit  court  is  reversed  and  the  case  remanded,  with 
directions  to  dismiss  the  bill,  and  this  neoessarily  disposes  of  the 
plaintiff's  appeal. 


(109  U.  S.  2IS) 

Abkson  and  another  v.  Mubpht,  Oolleotor,  eto. 
(November  19,  ISSS.) 

OOBTOIIB  DUTDES— AonOH   TO  RbOOVBR  MOHET  TfiTiWlATJ.T  SXACfKBD^  RiaBT  OT 

AoTioR  Statdtobt^  Statb  Statutbs  of  Ldotatiov— Whbh 
Right  of  Action  Aoobuxs— When  Babbbd. 

^  the  right  to  recover  money  illegally  exacted  by  a  coUector  of  cuBtoms  as  duties 
upon  imported  merchandise  is  now  dependent  upon  and  regulated  by  the  act 
of  congress  of  June  30, 1864,  and  no  longer  a  common-law  nght  of  action,  the 
limitation  laws  of  the  state  in  which  the  cause  of  action  arose,  or  in  which  the 
suit  is  brought,  do  not,  under  section  721  of  the  Kevised  Statutes,  furnish  the 
rule  of  decision  as  to  the  time  within  which  such  action  must  be  brought. 

£n  such  a  case  no  action  arises  to  the  claimant  until  after  a  decision  against  him  by 
Ahe  secretary  of  the  treasury;  and  his  suit  against  the  collector  will  be  barrect 
nmless  brought  within  90  days  after  an  adverse  decision  upon  his  appeal,  but 
with  the  proviso  that  if  such  decision  is  delayed  more  than  90  days  after  the 
date  of  his  appeal  he  may  treat  such  delay  as  a  denial  and  bring  suit  pending 
the  appeal,  or  wait  until  a  decision  is  in  fact  made,  and  then  sue  within  90  days 
thereafter. 

In  Error  to  the  CSiroait  Court  of  the  United  States  for  the  Southern 
District  of  New  Tork. 
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Lewis  Sanders,  for  plaintiff  in  error. 

SoL  Gen.  Phillips,  for  defendant  in  error. 

Matthbws,  J.  This  action  was  brought  May  8, 1879,  by  the  plain* 
tiffs  in  error,  in  the  supreme  court  of  New  York,  to  recover  money 
alleged  to  have  been  illegally  exacted  by  the  collector  for  customs 
duties,  and  was  removed  by  the  defendant  by  writ  of  certiorari  to  the 
circuit  court  of  the  United  States  for  that  district.  On  the  trial  it 
appeared  that  the  several  amounts  alleged  to  have  been  illegally  ex- 
acted were  paid  under  protest,  duly  made,  on  various  dates  from  April 
26,  1871,  to  November  29,*1871;  that  within  90  days  from  the  date 
of  each  payment  an  appeal  from  the  decision  of  the  collector  had 
been  duly  taken  to  the  secretary  of  the  treasury,  and  that  no  decision 
by  that  officer,  in  any  of  the  oases,  had  been  rendered  prior  to  the 
commencement  of  this  action ;  and  that  this  suit  was  not  brought 
until  after  90  days  had  elapsed  from  the  date  of  the  latest  appeal, 
and  not  until  after  the  lapse  of  more  than  six  years  from  the  expira- 
tion of  that  period.  The  defendant  pleaded  in  bar,  besides  other  de- 
fenses, that  the  cause  of  action  sued  upon  did  not  accrue  within  six 
years  before  the  commencement  thereof,  that  being  the  limitation 
prescribed  by  the  statute  of  New  Tork,  then  in  force,  for  actions  upon 
contracts,  obligations,  or  liabilities,  express  or  implied,  other  than 
those  upon  judgments  or  decrees  of  courts  of  the  United  States,  or  of 
courts  of  any  state  or  territory  within  the  United  States,  and  those 
upon  sealed  instruments.  The  court  thereupon  directed  a  verdict  in 
favor  of  the  defendant,  to  which  exception  was  duly  taken,  and  for 
that  alleged  error  the  judgment  thereon  is  now  brought  into  review. 

The  cause  of  action  arose  under  the  act  of  June  80,  1864,  (18  St. 
202,)  the  fourteenth  section  of  which  is  now  section  2981  of  the  Be- 
vised  Statutes.  It  distinctly  provides  that  on  the  entry  of  any  mer- 
chandise, the  decision  of  the  collector  of  customs  at  the  port  of  impor- 
tation and  entry,  as  to  the  rate  and  amount  of  duties  to  be  paid  on 
fluch  merchandise,  and  the  dutiable  costs  and  charges  thereon,  shall 
be  final  and  conclusive  against  all  persons  interested  therein,  unless 
the  owner,  importer,  consignee,  or  agent  of  the  merchandise  shall, 
within  10  days  after  the  ascertainment  and  liquidation  of  the  duties 
by  the  proper  officers  of  the  customs,  give  notice  in  writing  to  the  col- 
lector on  each  entry,  if  dissatisfied  with  his  decision,  setting  forth 
therein,  distinctly  and  specifically,  the  grounds  of  his  objections  thereto, 
and  shall,  within  80  days  after  the  date  of  such  ascertainment  and 
liquidation,  appeal  therefrom  to  the  secretary  of  the  treasury.  The  de- 
cision of  the  secretary  on  such  appeal  shall  be  final  and  conclusive,  and 
such  merchandise  shall  be  liable  to  duty  accordingly,  unless  suit  shall 
be  brought  within  90  days  after  the  decision  of  the  secretary  of  the| 
-•treasury  on  such  appeal,  for  any  duties  which  shall  have  been  paid  be-* 
fore  the  date  of  such  decision  on  such  merchandise,  or  costs  or  charges, 
or  within  90  days  after  the  payment  of  duties  paid  after  the  decision 
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of  the  secretaiy.  ''No  suit  shall  be  maintained  in  any  oonrt  for  the 
recovery  of  any  duties  alleged  to  have  been  erroneously  or  illegally 
exacted,  until  the  decision  of  the  secretary  of  the  treasury  shall  have 
been  first  had  on  such  appeal,  unless  the  decision  of  the  secretary 
shall  be  delayed  more  than  ninety  days  from  the  date  of  such  appeal 
in  case  of  an  entry  at  any  port  east  of  the  Bocky  mountains,  or  more 
than  five  months  in  case  of  an  entry  west  of  those  mountains.** 

The  common-law  right  of  action  to  recover  back  money  illegally 
exacted  by  a  collector  of  customs  as  duties  upon  imported  merchan- 
dise, rested  upon  the  implied  promise  of  the  collector  to  refund 
money  which  he  had  received  as  the  agent  of  the  government,  but 
which  the  law  had  not  authorized  him  to  exact;  which  had  been 
unwillingly  paid,  and  which,  before  payment  to  his  principal,  he  had 
been  notified  he  would  be  required  to  repay ;  and  involved  a  corre- 
sponding right  on  his  part  to  withhold  from  the  government,  as  an 
indemnity,  the  fund  in  dispute.  The  manifest  public  inconveni- 
ences resulting  from  this  situation  induced  congress,  by  the  act  of 
March  8,  1889,  c.  82,  (5  St.  848,  §  S,)  to  alter  the  relation  between 
these  officers  and  the  United  States  by  requiring  them  peremptorily  to 
pay  into  the  treasury  all  moneys  received  by  them  officially,  without 
regard  to  claims  for  erroneous  and  illegal  exactions.  It  was  provided^ 
however,  therein,  that  the  secretary  of  the  treasury  himself,  on  be- 
ing satisfied  that,  in  any  case  of  duties  paid  under  protest,  more 
money  had  been  paid  to  the  collector  than  the  law  required,  should 
refund  the  excess  out  of  the  treasury.  The  legal  effect  of  this  enact* 
ment,  as  was  held  in  Gary  v.  Curtis^  8  How.  286,  was  to  take  from 
the  claimant  all  right  of  action  against  the  collector  by  removing  the 
ground  on  which  the  implied  promise  rested.  Congress,  being  in 
^  session  at  the  time  that  decision  was  announced,  passed  the  explana- 
•  tory  act  of  February  26,*  1846,  which,  by  legislative  construction  of 
the  act  of  1889,  restored  to  the  claimant  his  right  of  action  against 
the  collector,  but  required  the  protest  to  be  made  in  writing  at  the 
time  of  payment  of  the  duties  alleged  to  have  been  illegally  exacted, 
and  took  from  the  secretary  of  the  treasury  the  authority  to  refund 
conferred  by  the  act  of  1839,  (6  St.  849,  727.)  This  act  of  1846- 
was  in  force,  as  was  decided  in  Barney  v.  Watson^  92  IT.  S.  449,  un- 
til repealed  by  implication  by  the  act  of  June  80, 1864,  (13  St.  214.) 
The  fourteenth  section  of  the  act  last  mentioned  is,  as  already  cited, 
in  substance,  the  present  section  2931  of  the  Bevised  Statutes,  pro- 
viding for  the  appeal  to  the  secretary  of  the  treasury,  and  the  six- 
teenth section,  being  the  present  section  8012^,  Bev.  St.,  restorer 
to  the  secretary  of  the  treasury  the  authority  to  refund  moneys  paid 
under  protest  and  appeal,  which  he  shall  be  satisfied  were  illegally 
exacted,  originally  conferred  upon  him  by  the  act  of  1839.  And  the 
provision  of  the  act  of  1846,  which  construed  the  act  of  1839  so  as 
to  restore  to  the  claimant  the  right  of  action,  judicially  declared  in. 
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Cary  v.  Curtis,  supra,  to  have  been  taken  away  by  the  latter,  now  ap- 
pears as  section  3011  of  the  Bevised  Statutes.  It  was  in  force  when 
the  present  action  was  brought,  and  is  as  follows : 

*'Any  person  who  shall  have  made  payment,  under  protest  and  in  order  to 
obtain  possession  of  merchandise  imported  for  him,  to  any  collector  or  person 
acting  as  collector  of  any  money  as  duties,  when  such  amount  of  duties  was 
not,  or  was  not  wholly,  authorized  by  law,  may  maintain  an  action  in  the  na- 
ture of  an  action  at  law,  which  shall  be  triable  by  jury,  to  ascertain  the  va- 
lidity of  such  demand  and  payment  of  duties,  and  to  recover  back  any  excess 
so  paid.  But  no  recovery  shall  be  allowed  in  such  action  unless  a  protest  and 
appeal  shall  have  been  taken  as  prescribed  in  section  twenty-nine  hundred 
and  thirty-one." 

By  reference  to  the  fourteenth  section  of  the  act  of  1864,  now  sec- 
tion 2981,  Bev.  St.,  it  will  appear  that  the  written  protest  must  be 
made  within  10  days,  and  the  appeal  to  the  secretary  of  the  treasury] 
within  30  days,  from  the  ascertainment  and*liquidation  of  the  duties* 
by  the  proper  officer.  The  decision  of  the  secretary  on  such  appeal 
shall  be  final  and  conclusive,  unless,  within  90  days  after  it  is  made, 
suit  is  brought ;  and  no  suit  shall,  in  the  mean  time,  pending  the  ap- 
peal, be  brought  unless  the  decision  by  the  secretary  shall  be  delayed 
more  than  90  days  from  the  date  of  appeal,  if  arising  upon  an  entry 
at  any  port  east  of  the  Bocky  mountains. 

It  appears  to  us  quite  plain,  from  the  reading  of  the  statute,  that 
no  action  arises  to  the  claimant,  in  such  cases,  until  after  a  decision 
against  him  by  the  secretary  of  the  treasury;  and  that  his  suit  against 
the  collector  is  barred  unless  brought  within  90  days  after  an  adverse 
decision  upon  his  appeal;  but  with  the  proviso  that  if  such  decision 
is  delayed  more  than  90  days  after  the  date  of  his  appeal,  it  is  at 
the  claimant's  option  either  to  sue  pending  the  appeal,  treating  the 
delay  as  a  denial,  or  to  wait  until  a  decision  is  in  fact  made,  and 
then  sue  within  90  days  thereafter.  It  cannot  be  that  he  is  obliged, 
in  case  for  any  reason  a  decision  at  the  treasury  department  is  de- 
layed beyond  the  appointed  time,  to  treat  the  delay  as  an  adverse 
decision,  and  to  bring  his  suit  while  the  matter  is  still  sub  judice. 
There  is  no  language  in  the  act  requiring  such  a  conclusion ;  it  is  in- 
consistent with  the  terms  actually  employed,  and  is  not  founded  on 
any  sufficient  reason.  The  right  to  sue  at  all,  before  the  final  de- 
cision of  the  appeal,  is  merely  inferred  from  the  form  of  the  exception, 
and  in  its  nature  is  permissive  and  not  peremptory.  The  right  to 
sue  at  any  time,  within  90  days  after  the  decision  on  the  appeal,  is 
clearly  given  in  the  terms  which  declare  that  such  decision  shall 
not  be  conclusive  if  suit  is  brought  thereafter  within  that  period; 
and  the  prohibition  against  suing  before  such  decision  is  rendered,  is 
express,  with  the  saving  only  of  the  right  on  the  part  of  the  olaimant 
to  sue  before  final  decision  is  rendered,  if  such  decision  is  delayed  for 
more  than  90  days  after  the  date  of  the  appeal.  But  there  is  noth- 
ing which  requires  him  to  sue  until  after  such  decision  has  been  ren- 
dered.    The  whole  purpose  of  the  saving  in  his  favor  evidently  is. 
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that  he  shall  not  be  reqnired  to  wait  longer  than  90  days  after  his 
\  appeal  for  an  adjudication.  There  is  nothing  to  forbid  his  waiting, 
^  without  suit,  as  long  as  he  has  reason  to  expect  a  favorable  decision 
upon  his  appeal. 

From  this  review  of  the  legislation  and  judicial  history  of  the  sub- 
ject it  is  apparent  that  the  common-law  action  recognized  as  appro- 
priate by  the  decision  in  EUiott  v.  Swariwoui,  10  Pet.  137,  has  been 
converted  into  an  action  based  entirely  on  a  different  principle, — 
that  of  a  statutory  liability,  instead  of  an  implied  promise, — ^which, 
\f  not  originated  by  the  act  of  congress,  yet  is  regulated,  as  to  all  its 
incidents,  by  express  statutory  provisions.  And  among  them  are 
the  conditions  which  fix  the  time  when  the  suit  may  begin,  and  pre- 
scribe the  period  at  the  end  of  which  the  right  to  sue  shall  cease* 
Congress  having  undertaken  to  regulate  the  whole  subject,  its  legisla- 
tion is  necessarily  exclusive.  For  any  inconveniences  that  may  re- 
sult to  outgoing  collectors  or  the  representatives  of  those  who  have 
deceased,  by  the  unavoidable  delays  in  deciding  appeals  in  the  treas- 
ury department,  and  the  absence  of  a  definite  period  of  time  beyond 
which  no  suit  shall  be  brought,  it  is  for  congress  alone  to  apply  the 
needful  remedy. 

It  follows  that  in  such  cases,  of  which  the  present  is  one,  the  lim- 
itation laws  of  the  state  in  which  the  cause  of  action  arose,  or  in 
which  the  suit  was  brought,  do  not,  under  section  721,  Bev.  St., 
furnish  the  rule  of  decision,  and  that  it  was  therefore  an  error  in 
the  circuit  court  to  apply,  as  a  bar  to  the  action,  the  limitation  pre- 
scribed by  the  statute  of  New  Tork. 

For  that  error  the  judgment  is  accordingly  reversed,  and  the  cause 
remanded  with  instructions  to  grant  a  new  trial;  and  it  is  so  ordered.. 


(109  U.  S.  829) 

DuBUQim  &  8.  0.  B.  Go.  and  another  v.  Dis  Moihsb  Yallbt  B.  C!o.^ 

(November  19, 1883.) 
Ijlnd  Grants— LfDiAN  Tttt.to    GEooRAPmoAL  Bbrobs  nf  LocATmo. 

The  jjant  to  Iowa,  under  the  act  of  1846,  of  lands  for  the  improvement  of  the  Des 
Moines  river,  did  not  extend  above  Raccoon  Fork,  and  did  not  include  the 
lands  in  question. 

rhe  effect  or  extent  of  the  grant  of  1846  being  in  doubt,  the  question  of  the  con- 
struction of  the  statute  was  left  entirely  open,  and  the  lands  in  doubt  (and 
claimed  by  the  state  of  Iowa)  were  reserved  from  sale  until  the  action  of  the 
judiciary.  This  reservation  by  competent  authoritv  prevented  the  sections- 
above  the  Raccoon  Fork,  to  which  the  Indian  title  haa  been  extinguished,  from, 
passing  under  the  act  of  1856,  granting  lands  to  the  state  of  Iowa  for  the  con- 
struction  of  certain  railroads. 

18.  C.SN.W.Rep.  167. 
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This  reseiration  being  good  against  the  railroad  companies  in  1856,  and  the  act  of 
18d2  granting  to  the  state  and  its  grantees  the  sections  along  the  river  from 
Raccoon  ForK  to  the  northern  boundary  of  the  state,  there  being  no  longer 
any  Indian  title  in  the  way,  the  title  of  the  Des  Moines  Valley  Railroad  Com- 
pany, the  grantee  of  the  state,  was  perfected. 

In  the  absence  of  words  of  anmistakable  import,  it  will  not  be  presumed  that  con- 
gress has  made  a  grant  of  lands  to  which  the  Indian  title  has  not  been  extin- 
guished ;  but  nevertheless  there  are  instances  where  this  has  been  done.  In 
this  case,  however,  the  only  reservation  to  interfere  with  the  railroad  grant  of 
1866  grew  oat  of  what  was  done  by  the  executive  officers  of  the  government, 
after  the  act  of  1846  was  passed,  and  while  its  effect  was  still  in  doubt. 

That  some  of  the  government  and  state  officers  were  mistaken  as  to  what  was  the 
main  river  and  what  the  branch,  and  made  selections  accordingly,  does  not 
change  the  reservation;  they  only  gave  wrong  information  as  to  what  it  was, 
but  it  must  take  effect  according  to  its  terms. 

In  Error  to  the  Supreme  Court  of  the  State  of  Iowa  S 

•Cha$.  A.  ClarK  for  plaintiff  in  error.  • 

C,  C.  Nour$e  and  B.  F.  Kauffman,  for  defendant  in  error* 
Waitb,  G.  J.     The  following  are  no  longer  open  questions  in  this 
court: 

(1)  That  the  grant  of  lands  to  the  territory  of  Iowa  for  the  improvement 
of  the  Des  Moines  river,  made  by  the  act  of  August  8, 1846,  c.  103,  (9  St.  77,) 
did  not  extend  above  the  Baocoon  Fork.  Dtibtigtue  dk  P.  R,  Co.  v.  LitcT^fletdy 
23  How.  66. 

(2)  That,  notwithstanding  this,  the  odd-numbered  sections  within  five  miles 
of  the  river,  on  each  side  al^ve  the  Baccoon  Fork,  and  below  the  east  branch, 
to  which  the  Indian  title  had  been  extinguished,  were  so  far  reserved,  *<  by 
competent  authority,"  for  the  purpose  of  aiding  in  the  improvement  of  the 
Des  Moines,  that  they  did  not  pass  under  the  act  of  May  15, 1856,  c  28,  (11 
St.  9,)  granting  lands  to  the  state  of  Iowa  to  aid  in  the  construction  of  certain 
railroads;  and — 

(3)  That  the  act  of  July  12, 1862,  c  161,  (12  St.  543,)  ^'transferred  the  title 
from  the  United  States  and  vested  it  in  the  state  of  Iowa,  for  the  use  of  itsS 

•grantees  under  the  river  grant.''      Woloott  v.  Dea  Moines  Co,  5  Wall.  681;? 
Williams  v.  Baker,  17  Wall.  144;  Homestead  Co.  v.  Valley  R.  Co.  Id.  153; 
Wolsey  V.  Chapman,  101  U.  S.  767. 

The  lands  involved  in  this  suit  are  odd-numbered  sections,  located 
in  Iowa,  within  five  miles  of  the  Des  Moines,  above  the  east  fork,  and 
it  is  insisted  that  they  did  not  pass  under  the  act  of  1862,  because 
(1)  when  the  reservation  for  the  river  improvement  was  made  the 
Indian  title  had  not  been  extinguished,  and  they  were  not  then  part 
of  the  public  lands  of  the  United  States ;  and  (2)  the  reservation,  as 
in  fact  made,  was  along  the  east  branch  and  not  the  main  river, 
where  these  lands  are. 

These  objections  present  the  only  questions  we  have  now  to  con- 
sider. 

1.  As  to  the  Indian  title.  It  is  conceded  that  when  the  act  of  1846 
was  passed  all  Indian  titles  had  been  extinguished,  except  such  as  be- 
longed to  certain  bands  of  the  Sioux.  By  a  treaty  between  the  United 
States  and  the  Sacs  aud  Foxes,  the  Medawah-Eanton,  Wahpacoota, 
Wahpeton,  and  Sissetong  bands  or  tribes  of  the  Sioux,  and  the  Otto- 
was,  lowas,  Ottoes,  and  Missourias,  concluded  on  the  fifteenth  of 
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July,  1830,  and  proclaimed  on  the  twenty-foorth  of  February,  1881, 
(7  St.  328,)  certain  lands  were  ceded  and  relinquished  to  the  United 
States,  ''to  be  assigned  and  allotted,  under  the  direction  of  the  presi- 
dent of  the  United  States,  to  the  tribes  now  living  thereon,  or  to  such 
other  tribes  as  the  president  may  locate  thereon  for  hunting  and  other 
purposes.**  The  north  line  of  this  cession  is  described  in  the  treaty  as 
follows:  ''Beginning  at  the  upper  fork  of  the  Des  Moines  river  and 
passing  the  source  of  the  Little  Sioux  and  Floyds  rivers  to  the  fork  of 
the  first  creek,  which  falls  into  the  Big  Sioux  or  Galamet  on  the  east 
side."  The  lands  north  of  this  line  were  occupied  by  the  Sioux,  and 
those  south  were  held  by  the  United  States  for  the  purposes  set  forth 
in  the  treaty.  Whether  the  lands  in  controversy  in  this  suit  are  sit- 
uated  north  or  south  of  this  boundary  line  depends  on  whether  the 
east  branch  or  the  Lizard  made  the^upper  fork  of  the  Des  Moines,  as 
understood  by  the  parties  when  the  treaty  was  concluded.  If  the 
Lizard,  then  all  are  north  of  the  line;  if  the  east  branch,  all,  or 
nearly  all,  are  south. 

On  the  twenty-eighth  of  July  and  the  fifth  of  August,  1851,  treat- 
ies were  negotiated  with  the  Sioux,  by  which  they  surrendered  all 
their  title  to  lands  in  Iowa.  The  ratification  of  these  treaties,  in  the 
form  they  were  originally  made,  was  not  advised  by  the  senate,  but 
on  the  twenty-third  of  June,  1852,  certain  amendments  were  pro- 
posed, on  the  acceptance  of  which  the  president  was  authorized  to 
conclude  the  treaties  ''as  amended. **  The  amendments  were  agreed 
to  by  the  Indians  on  the  fourth  and  eighth  of  September,  1852,  and 
the  ratification  of  the  treaties  was  duly  proclaimed  on  the  twenty- 
fourth  of  February,  1853. 

The  grant  to  Iowa  under  the  act  of  1846  was  of  "one  equal  moiety, 
in  alternate  sections,  of  the  public  lands,  (remaining  unsold  and  not 
otherwise  disposed  of,  incumbered,  or  appropriated,)  in  a  strip  five 
miles  in  width  on  each  side  of  said  river,  to  be  selected,"  etc.,  and 
the  odd-numbered  sections  were  afterwards  selected.  A  question 
arose  as  to  the  extent  of  this  grant,  and  as  early  as  February  23, 
1848,  the  commissioner  of  the  general  land-office  certified  to  the 
officers  of  the  state  that,  in  the  opinion  of  ''his  office, **  the  state  was 
"entitled  to  the  alternate  sections  within  five  miles  of  the  Des  Moines 
river  throughout  the  whole  extent  of  that  river  within  the  limits  of 
Iowa."  The  state  claimed  that  the  grant  extended  from  the  mouth 
of  the  river  to  its  source.  Notwithstanding  the  opinion  of  the  land- 
office  and  the  claim  of  the  state,  a  proclamation  was  issued  by  the 
president  on  the  nineteenth  of  June,  1848,  ordering  into  market  some 
of  the  lands  which  lay  above  the  Raccoon  Fork.  This  led  to  a  pro- 
test on  the  part  of  the  officers  of  the  state,  and  a  correspondence  be- 
tween the  representatives  of  the  state  in  congress  and  the  secretary 
of  the  treasury,  whose  department  then  had  charge  of  the  public 
lands,  which  resulted  in  the  announcement  by  the  secretary,  on  the 
second  of  March,  1849,  of  his  opinion  that  the  grant  extended  from 
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the  mouth  to  the  source  of  the  riyer,  not,  however,  inoluding  any 
lands  in  the  state  of  Missouri.  In  accordance  with  this  opinion^  in-S 
structions  were  issued  from  the  general  land-officers  to  the  land-offi-? 
cers  in  Iowa,  on  the  first  of  June,  1849,  "to  withhold  from  sale  all 
the  lands  situated  in  the  odd-numbered  sections  within  five  miles  on 
each  side  of  the  river  above  the  Baccoon  Fork."  This,  however,  did 
not  settle  the  matter,  and  conflicting  opinions  were  announced  at 
various  times  by  different  officers  of  the  executive  departments  of  the 
government.  Finally,  on  the  twenty-second  of  February,  1851,  the 
state  officers  formally  notified  the  secretary  of  the  interior,  to  whose 
department  the  charge  of  the  public  lands  had  before  that  time  been 
assigned,  of  the  demand  by  the  state  of  "all  the  odd  sections  of  land 
within  five  miles  of  the  Des  Moines  river  above  the  Baccoon  Fork." 
After  this  the  whole  matter  was  brought  before  the  president  and 
cabinet,  and  the  decision  arrived  at  by  them  is  indicated  in  the  fol- 
lowing letter  of  the  secretary  of  the  interior : 

•'Depabtment  of  the  Intbbior, 

*•  Wasbunoton,  October  29, 1851. 
^Sib:    I  herewith  return  all  the  papers  in  the  Des  Moines  case,  which 
were  recalled  from  your  office  about  the  first  of  the  present  month. 

*'I  have  considered  and  carefully  reviewed  my  decision  of  the  twenty-sixth 
July  last,  and  in  doing  so  find  that  no  decision  which  I  can  make  will  be  final, 
as  the  question  involved  partakes  more  of  a  judicial  than  an  executive  char- 
acter, which  must  ultimately  be  determined  by  the  judicial  tribunals  of  the 
country,  and  although  my  own  opinion  on  the  true  construction  of  the  grant 
is  unchanged,  yet  in  view  of  the  great  conflict  of  opinion  among  the  executive 
officers  of  the  government,  and  also  in  view  of  the  opinions  of  several  eminent 
jurists  which  have  been  presented  to  me  in  favor  of  the  construction  con- 
tended for  by  the  state,  I  am  willing  to  recognize  the  claim  of  the  state,  and 
to  approve  the  selections  without  prejudice  to  the  rights,  if  any  there  be,  of 
other  parties,  thus  leaving  the  question  as  to  the  proper  construction  of  the 
statute  entirely  open  to  the  action  of  the  judiciary.  You  will  please,  there- 
fore, as  soon  as  may  be  practicable,  submit  for  my  approval  such  lists  as  may 
have  been  prepared,  and  proceed  to  report  for  like  approval  lists  of  the  alter-^ 
nate  sections  claimed  by  the  state  of  Iowa  above  the  Raccoon  Fork,  as  far  asg 
•the  surveys  have  progressed  or  may  hereafter  be  completed  and  returned.  • 
•*  Very  respectfully,  etc.,  etc., 

*•  A.  H.  H.  Stuabt,  Secretary. 
^"TTie  CommUsUmer  of  tTie  Qenerdl  Land^fficeJ* 

In  obedience  to  these  instructions,  lists  were  made  out  as  the  sur- 
veys progressed,  and  submitted  to  the  secretary  for  his  approval. 
His  last  approval,  before  the  passage  of  the  railroad  grant  of  1856, 
was  on  the  seventeenth  of  December,  1858.  The  lands  now  in  con- 
troversy were  not  surveyed  at  that  time,  and  were  not  included  in 
this  or  any  of  the  lists  previously  made. 

It  is  undoubtedly  true,  as  was  said  in  Leaoenworth^  etc.,  R.  Co.  v. 
U.  S.  92  U.  S.  748,  that,  **  in  the  absence  of  words  of  unmistakable 
import,"  it  will  not  be  presumed  that  congress  has  made  a  grant  of 
lands  to  which  the  Indian  title  has  not  been  extinguished;  but  thero 
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are,  nevertheless,  instances,  as  in  the  case  of  the  Pacific  railroads, 
where  this  has  been  done.  Confessedly,  however,  in  this  case  the 
congressional  grant  of  1846  did  not  include  the  lands  now  in  contro- 
versy. Whatever  reservation  there  was  to  interfere  with  the  railroad 
grant  of  1856  grew  out  of  what  was  done  by  the  executive  officers  of 
the  government  after  the  act  of  1846  was  passed,  and  while  its  effect 
was  in  doubt.  That  the  state  claimed  all  the  alternate  sections 
within  five  miles  of  the  river,  on  each  side,  and  as  far  north  as  the 
state  line,  is  not  denied.  That  the  intention  of  the  president  and  his 
cabinet  was  to  make  the  reservation  as  broad  as  the  claim,  is,  to  our 
minds,  perfectly  apparent  from  the  language  of  the  instructions  of 
the  secretary  of  the  interior  to  the  commissioner  of  the  general  land- 
office  in  his  communication  of  the  twenty-ninth  of  October,  1851.  His 
words  are :  "I  am  willing  to  recognize  the  claim  of  the  state,  and  ap- 
prove the  selections  without  prejudice  to  the  rights,  if  any  there  be,  of 
others,  thus  leaving  the  question  as  to  the  proper  construction  of  the 
I  statute  entirely  open  to  the  action  of  the  judiciary.'*  He  then  directed 
*  lists  of  selections  to  be  prepared,  andTsubmitted  for  his  approval,  as  the 
surveys  were  completed  and  returned.  At  this  time  all  the  Indian  title 
that  could,  by  any  possibility,  interfere  with  the  grant,  as  claimed  by 
the  state,  was  in  the  process  of  extinguishment.  Treaties  which 
were  to  have  that  effect  had  already  been  negotiated  with  the  Indians, 
and  were  waiting  ratification  by  the  United  States.  There  could 
hardly  have  been  a  doubt  in  the  minds  of  any  of  the  parties  that  long 
before  any  judicial  determination  of  the  matters  in  dispute  every  ves- 
tige of  Indian  title  would  be  gone.  Hence,  to  leave  ''the  question  of 
the  construction  of  the  statute  " — ^that  is  to  say,  the  effect  of  the  grant — 
''entirely  open,"  all  the  lands  within  the  limit,  surveyed  or  unsur- 
veyed,  and,  as  we  think,  incumbered  by  an  Indian  title  or  unincum- 
bered, were  reserved  from  sale  until  the  "action  of  the  judiciary.  ** 
This  reservation  was  in  force  when  the  act  of  1856  was  passed,  and 
it  is  the  reservation  which  this  court  has  held  prevented  the  grant 
under  that  act  from  attaching  to  the  lands  within  the  limits  of  the 
river  grant,  as  claimed  by  the  state.  The  act  of  1862  afterwards,  in 
express  terms,  granted  to  the  state,  for  the  use  of  its  grantees,  "the  al- 
ternate sections,  designated  by  odd  numbers,  lying  within  five  miles 
of  said  river,  between  the  Raccoon  Fork  and  the  northern  boundary 
of  the  state."  At  this  time  there  was  no  Indian  title  in  the  way  of 
the  grant,  and  if  the  reservation  was  good  as  against  the  railroad 
companies  in  1856,  the  title  of  the  Des  Moines  Valley  Railroad  Com- 
pany, the  grantee  of  the  state,  was  perfected. 

2.  Aa  to  the  east  branch.  Much  of  what  has  been  said  about  the 
Indian  title  applies  to  this  objection.  The  state  claimed  the  lands 
along  the  river,  and  the  reservation  as  promulgated  was  of  what  was 
claimed.  No  one  now  supposes  the  east  branch  was  in  fact  the  Des 
Moines  river.  It  is  undoubtedly  true  that  at  some  time  some  officers 
of  the  government,  as  well  as  some  officers  of  the  state,  supposed  the 
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branch  was  tho  main  river,  and  acted  accordingly,  but  that  does  not 
change  the  geographical  fact  that  what  was  taken  for  the  river  was 
only  a  branch.  The  lists  of  selections  along  the  branch,  and  their 
approval  by  the  secretary,  were  mistakes,  which  the  record  showsS 
were  corrected  in  the  final*  settlements  between  the  state  and  the* 
United  States  by  allowances  in  account.  The  same  may  be  said  of 
the  marks  on  the  plats  sent  out  from  the  general  land-office  to  the 
local  land-officers.  They  were  clerical  mistakes,  growing  out  of  an 
imperfect  knowledge  of  the  geography  of  the  country.  They  did  not 
change  the  reservation,  but  only  gave  wrong  information  as  to  what 
it  was.  There  is  no  question  of  estoppel  as  a  consequence  of  the 
mistake  involved.  The  railroad  grant  of  1856  was  subject  to  the 
reservation  for  the  river  grant.  There  is  no  pretense  of  fraud  any- 
where, and  the  record  does  not  show  that  the  conduct  of  the  appel- 
lants  or  their  grantors  has  been  in  any  way  influenced  by  the  plats 
or  the  unauthorized  selections  and  certificates.  They  knew,  or  ought 
to  have  known,  that  the  reservation  was  confined  to  the  river  lands, 
and  that  the  branch  was  not  the  river.  Hence  the  reservation  is  to 
have  effect  according  to  its  terms,  and  not  according  to  any  mistaken 
interpretation  which  may  at  some  time  have  been  given  to  it. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


CIM  U.  8.  M4) 

LounviUai  ft  N.  B*  Go.  v.  Palmbs,  Collector,  eie. 

(November  19, 1888.) 

iMFATRme  Oblxgatiov  of  Cohtraoiv-Szehftioh  of  RAQiBOAn  Pbofbrtt  fbos 
Taxation— Iktbrnal  Iicpbovbhbnt  Act  of  Floiuda  of  1855^£zemp- 

TIOH  HOT  AbBIONABLB— CONSTrrUTION  OF  1868— RSVIBWINO  Db- 

cnioN  OF  Btatb  Coubt— Dbgtsions  of  Statb  Coubtb, 

HOW  FAB  BonODTG — DbMUBBBB. 

Am  the  exemption  of  railroad  companies  from  taxation,  created  by  the  eighteenth 
section  of  the  act  of  Jannary  6, 1855,  passed  by  the  general  assembly  of  Flor- 
ida, **  to  provide  for  and  encourage  a  liberal  system  of  internal  improvements  " 
in  that  state,  was  not  assignable,  the  right  to  such  exemption  was  not  acquired 
by  the  Pensacola  Railroad  Company  by  the  conveyances  in  this  case,  and  could 
not  be  by  it  transferred  to  the  Louisville  &  Nashville  Railroad  Company;  and 
as  the  legislature,  after  the  adoption  of  the  state  constitution  of  1868,  could  not 
create  a  railroad  corporation  capable  in  law  of  acquiring  and  holding  property 
free  from  taxation,  no  exemption  was  conferred  by  the  act  of  1872  on  the  Pen- 
sacola &  Louisville  Railroad  Company,  or  by  the  act  of  1877  on  the  Pensacola 
Railroad  Company,  the  successor  of  the  Pensacola  &  Louisville,  which  the  latter 
company  could  transfer  to  the  Louisville  &  Nashville  Railroad  Company,  that 
company  acquired  no  such  privilege,  and  the  act  of  March  5, 1881,  imix>sinff 
a  tax  on  that  company,  is  not  unconstitutional  as  impairing  the  obligation  <b 
an  existing  contract. 

A.  Uci  impossible  in  law  cannot  be  admitted  by  demurrer. 
V.8— 18 
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In  deciding  whether  a  ludgment  of  the  supreme  court  of  a  state  gires  effect  to  a 
Itkw  of  the  state  which,  in  violation  of  the  constitution  of  the  United  States, 
impairs  the  obligation  of  a  contract,  this  court  will  decide,  independently  of  the 
decisions  of  the  state  courts,  whether  there  is  a  contract  and  whether  its  obli- 
gation is  impaired ;  and  if  the  decision  of  the  question  as  to  the  existence  of 
the  alleged  contract  requires  a  construction  of  state  constitutions  and  laws,  the 
court  will  not  necessarily  be  governed  by  the  previous  decisions  of  the  state 
courts  upon  the  same  or  similar  points,  except  where  they  have  been  so  firmly 
established  as  to  constitute  a  rule  of  property. 

In  Error  to  the  Supreme  Court  of  the  State  of  Florida. 

John  L.  Cadwalader,  for  plaintiff  in  error. 
S     E.  A.  Perry,  for  defendant  in  error. 

?  Matthews,  J.  *  This  is  a  writ  of  error  bringing  into  review  a  de- 
cree of  the  supreme  court  of  Florida,  dismissing  a  bill  in  equity  filed 
by  the  plaintiff  in  error,  which  sought  to  enjoin  the  defendant,  a 
collector  of  revenue  under  the  laws  of  Florida  for  the  county  of  Es- 
cambia, from  collecting,  by  a  sale  of  property  levied  on  for  that  pur- 
pose, certain  taxes  claimed  by  him  to  be  due  from  the  complainant. 

The  ground  of  our  jurisdiction  is,  as  stated  and  shown  in  the  rec- 
ord, that  in  the  cause  wherein  the  decree  complained  of  was  rendered 
there  was  drawn  in  question  the  validity  of  a  statute  of  the  state  of 
Florida,  to- wit,  "An  act  entitled  an  act  for  the  assessment  and  collec- 
tion of  revenue,"  approved  March  5, 1881,  wherein  and  whereby  cer- 
tain taxes  for  state  and  county  purposes  were  imposed  upon  the  line 
of  railroad  extending  from  the  city  of  Pensacola,  in  the  state  of  Flor- 
ida, to  the  northern  boundary  of  the  state  of  Florida,  in  the  direction 
of  Montgomery,  Alabama,  of  which  railroad  the  plaintiff  in  error  is 
in  possession  and  is  owner ;  the  validity  of  this  statute  being  ques- 
tioned on  the  ground  that  it  was  repugnant  to  the  constitution  of  the 
United  States,  in  that  it  impaired  the  obligation  of  a  contract,  and 
the  decision  of  the  supreme  court  of  Florida  being  in  favor  of  its 
validity. 

The  contract,  the  obligation  of  which  it  is  alleged  has  been  thus 
impaired,  and  of  which  the  plaintiff  in  error  claims  the  benefit,  is  ap- 
gerted  to  arise  as  follows : 

The  general  assembly  of  the  state  of  Florida  passed  an  act,  which 
took  effect  January  6,  1855,  entitled  ''An  act  to  provide  for  and  en- 
courage a  liberal  system  of  internal  improvements  m  this  state,"  the 
preamble  to  which  recites  that — 

^«  The  constitution  of  the  state  declares  •  that  a  liberal  system  of  internal  im« 

provements,  being  essential  to  the  development  of  the  resources  of  the  coun- 

^txy,  shall  be  encouraged  by  the  government  of  this  state,  and  it  shall  be  the 

J  duty  of  the  general  assembly,  as  soon  as  practicable,  to  ascertain  by  law  proper 

•  objects  of  ^improvements  in  relation  to  roads,  canaJs,  and  navigable  streams. 

and  to  provide  for  a  suitable  application  of  such  funds  as  may  be  appropriated 

for  such  improvements.'" 

The  act  then  proceeds  to  create  an  internal  improvement  fund  to 
%id  in  the  construction  of  certain  described  railroads,  and  other  works 
of  internal  improvement,  by  means  of  corporations  organized  or  to  do 
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chartered  for  that  purpose;  and  the  eighteenth  section  provides  as 
follows: 

^That  the  capital  stock  of  any  railroad  company  accepting  the  provisions 
of  this  act  shall  be  forever  exempt  from  taxation,  and  the  roads,  their  fixtures 
and  appurtenances,  including  workshops,  warehouses,  vehicles,  and  property 
of  every  description,  needed  for  the  purpose  of  transportation  of  freight  and 
passengers,  or  for  the  repair  and  maintenance  of  the  roads,  shall  be  exempt 
from  taxation  while  the  roads  are  under  construction,  and  for  the  period  of 
thirty«five  years  from  their  completion,  and  that  all  the  officers  of  the  com- 
panies, and  servants  and  persons  in  the  actual  employment  of  the  companies, 
be  and  are  hereby  exempt  from  performing  ordinary  patrol  or  militia  duty, 
working  on  public  roads,  and  serving  as  jurors." 

By  an  act  of  the  general  assembly  of  Florida,  approved  December 
14,  1856,  it  was  enacted — 

*^That  a  line  of  railroad  to  be  constructed  from  the  city  of  Fensaoola,  or 
any  other  point  or  points  on  the  waters  of  Pensacola  bay  or  the  waters  of  St 
Andrew's  bay,  to  the  north  line  of  the  state,  leading  in  the  direction  of  Mont- 
gomery, Alabama,  shall  be  considered  proper  improvements  to  be  aided  from 
tiie  internal  improvement  fund  in  the  manner  provided  for,  or  may  hereafter 
be  provided  for.  In  <An  act  to  provide  for  and  encourage  a  liberal  system  of 
internal  improvements  in  the  state,'  approved  January  6, 1855." 

The  Alabama  &  Florida  Railroad  Company,  by  an  act  approved 
January  8,  1863,  had  been  incorporated  to  build  a  railroad  falling 
within  that  description,  to  extend  from  some  point  on  the  bay  of  Pen- 
sacola to  some  point  on  the  boundary  line  between  the  states  of  Flor-$ 
ida  and' Alabama,  to  meet*and  connect  with  a  railroad  leading  thencef 
to  the  city  of  Montgomery.  This  company,  it  is  alleged  in  the  bill, 
built  and  for  a  time  operated  the  line  of  railroad  contemplated  by  its 
charter,  and  became  entitled  to  the  benefits  and  privileges  of  the  in- 
ternal improvement  act  of  1855,  by  accepting  its  provisions  and  com- 
plying with  its  conditions.  Its  line  of  railroad  was  completed  about 
January  1,  1860. 

By  virtue  of  a  decree  of  foreclosure  and  sale  at  the  suit  of  trustees 
of  a  first  mortgage,  to  satisfy  the  bonds  secured  thereby,  the  railroad 
of  the  Alabama  &  Florida  Railroad  Company,  and  all  the  rights, 
privileges,  and  franchises  of  the  said  company,  were  sold  and  con- 
veyed on  August  7,  1872,  to  one  A.  £•  Maxwell,  his  heirs  and  as- 
signs, in  trust,  and  by  him  were  sold  and  conveyed  on  December  10, 
1872,  to  the  Pensacola  &  Louisville  Railroad  Company,  a  corporation 
created  by  the  laws  of  Florida. 

The  original  act  incorporating  the  last-named  company  was  passed 
July  16, 1868,  but  it  appears  to  have  been  reorganized  by  an  amend- 
atory act  which  took  effect  February  4,  1872,  the  eighteenth  section 
of  which  is  as  follows : 

'<  That  the  Pensacola  &  Louisville  Railroad  (Company,  having  become  the 
assignee  of  the  Alabama  &  Florida  Railroad,  of  Florida,  and  the  franchises  of 
the  said  corporation,  and  being  in  possession  of  and  operating  the  said  line  of 
road,  which  corporation  was  exempt  from  taxation  for  a  limited  period,  the 
said  Pensacola  &  C^x^dsville  Railroad  Company  and  its  property,  now  owned 
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or  hereafter  to  be  acquired,  shall  also  be  exempt  from  taxation  during  the  re> 
maiuder  of  said  period." 

On  May  6,  1878,  in  pursuance  of  a  decree  of  the  circuit  court  of 
the  state  of  Florida,  sitting  in  Leon  county,  a  sale  and  conveyance 
was  made  transferring  the  title  of  the  Pensacola  &  Louisville  Bail- 
road  Company  in  and  to  its  road  and  other  property,  "together  with 
all  the  franchises,  rights,  privileges,  easements,  and  immunities"  of 
that  company,  to  the  Pensacola  Bailroad  Company.  This  company 
was  a  corporation  of  the  state  of  Florida,  created  by  an  act  of  the 
general  assembly  which  took  effect  February  27, 1877.  The  second 
£  section  of  that  act  is  as  follows: 

*  *  «'Sec.  2.  Be  it  further  enacted,  that  the  said  Pensacola  Bailroad  Company 
be^  and  it  is  hereby,  authorized  and  empowered  to  acquire  by  purchase  and  as« 
signment  all  the  property,  rights,  franchises,  privileges,  and  immunities  of  the 
Pensacola  &  Louisville  Bailroad  Company,  a  corporation  created  by  an  act  of 
the  general  assembly  of  the  state,  approved  July  16,  A.  D.  1868,  whether  the 
same  were  acquired  under  the  laws  of  the  states  of  Florida  or  Alabama,  or 
the  laws  of  the  United  States,  or  as  the  assignee  and  successor  of  the  Alabama 
&  Florida  Bailroad  Company;  and  upon  completion  of  the  said  purchase  and 
assignment,  the  said  Pensacola  Bailroad  Company  shall  be  deemed  in  law  and 
equity  to  be  fully  invested  with  and  entitled  to  all  the  said  property,  rights, 
franchises,  privileges,  and  immunities  of  said  Pensacola  &  Louisville  Bailroad 
Company,  as  though  the  same  were  originally  granted  to  or  acquired  by  the 
said  Pensacola  Bailroad  Company." 

By  the  thirteenth  section  of  the  act  of  1872,  amending  the  charter 
of  the  Pensacola  8c  Louisville  Bailroad  Company,  it  was  provided 
that  ''it  shall  be  lawful  for  said  company  to  purchase,  lease,  acquire 
an  interest  in,  to  unite  or  consolidate  with,  lease  or  sell  to,  any  other 
railroad  company  in  or  out  of  the  state,  and  to  make  the  same  one 
company,  with  a  consolidated  stock  and  property,  and  with  one  board 
of  directors,"  etc. 

The  right  under  this  section  to  sell  and  transfer  its  property  and 
franchises  to  a  corporation  of  another  state,  it  is  claimed,  passed 
from  the  Pensacola  &  Louisville  Bailroad  Company  to  the  Pensacola 
Bailroad  Company;  and  accordingly,  on  October  20,  1880,  the  Pen- 
sacola Bailroad  Company  conveyed  to  the  Louisville  &  Nashville 
Bailroad  Company,  the  plaintiff  in  error,  its  railroad  from  its  junc- 
tion with  the  Mobile  &  Montgomery  Bailway,  to  its  terminus  in  Pen- 
sacola bay,  its  property,  real  and  personal  with  certain  exceptions, 
all  its  franchises,  except  the  franchise  to  be  and  exist  as  a  corporation, 
rights,  privileges,  easements,  and  immunities,  by  virtue  of  which  con- 
3  veyance  the  plaintiff  in  error  claims  in  the  bill  that  it  became  enti- 

•  tied  to  all  the  rights,  property,  privileges,  franchises,  and^immuni- 
ties  of  the  Alabama  &  Florida  Bailroad  Company,  the  Pensacola  & 
Louisville  Bailroad  Company,  and  the  Pensacola  Bailroad  Company, 
under  the  various  acts  incorporating  these  companies,  and  acts 
amendatory  of  the  same. 

The  plaintiff  in  error,  the  Louisville  &  Nashville  Bailroad  Corn- 
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pany,  is  a  corporation  of  Kentucky,  and  by  an  amendment  to  its 
charter,  which  took  effect  March  6,  1878,  reciting  that  its  stockhold- 
ers had  become  largely  interested  in  the  commerce  and  railroad  busi- 
ness between  the  states  of  Kentucky  and  Tennessee  and  the  south- 
east, and  the  several  railroad  connections  in  that  part  of  the  country, 
by  an  extension  of  its  system,  was  enabled  *'to  operate,  lease,  or  pur- 
chase, upon  such  terms  or  in  such  manner  as  they  deem  best,  any 
railroad  in  any  other  state  or  states  deemed  necessary  for  the  protec- 
tion of  the  interest  of  the  stockholders."  | 

*The  exemption  from  taxation,  created  by  the  eighteenth  section  of* 
the  internal  improvement  act  of  1855,  is  in  every  respect  similar  to 
that  which  was  declared  in  Morgan  v.  Louisiana,  93  tJ.  S.  217,  to  be 
not  assignable.     No  words  of  assignability  are  used  by  the  legislature 
of  the  state  in  the  language  creating  it,  and  from  its  nature  and  con- 
text it  is  to  be  inferred  that  the  exemption  of  the  property  of  the 
company  was  intended  to  be  of  the  same  character  as  that  declared 
in  reference  to  its  capital  stock  and  to  its  officers,  servants,  and  em- 
ployes, and  that  all  alike  were  privileges  personal  to  the  corporation,S 
or  to*individuals  connected  with  it,  entitled  to  them  by  the  terms  of* 
the  law.     This  exemption,  therefore,  did  not  pass  from  the  Alabama 
&  Florida  Bailroad  Company  to  the  Pensacola  &  Louisville  Bailroad 
Company  by  the  conveyances  which  passed  the  title  to  the  railroad 
itself,  and  to  the  franchises  connected  with  and  necessary  in  its  con- 
struction and  operation. 

This  conclusion  is  confirmed  by  the  eighteenth  section  of  the  act 
of  February  4,  1872,  amending  the  charter  of  the  Pensacola  &  Lou- 
isville Bailroad  Company.  That  section  recites  that  the  last-named 
company  having  become  assignee  of  the  Alabama  &  Florida  Bailroad 
Company,  and  of  its  franchises  and  property,  ''which  corporation  was 
exempt  from  taxation  for  a  limited  period,  the  said  Pensacola  &  Lou- 
isville Bailroad  Company  and  its  property,  now  owned  or  hereafter 
to  be  acquired,  shall  also  be  exempted  from  taxation  during  the  re- 
mainder of  said  period.**  Here  the  original  exemption  is  declared  to 
be  the  privilege  of  the  Florida  &  Alabama  Bailroad  Company,  the 
particular  corporation  to  which  it  was  granted,  and  the  necessity  for 
conferring  it  by  a  new  legislative  grant  upon  the  assignee  of  the  prop- 
erty and  franchises  of  the  original  corporation,  rests  upon  the  impli- 
cation that  the  exemption  did  not  pass  to  it  by  the  assignment  be- 
tween the  parties.  And  the  further  inference  is  equally  necessary, 
that  the  exemption  transferred  or  created  in  the  new  company  by  the 
terms  of  the  legislative  grant  is  identical  in  its  character  as  a  per- 
sonal and  unassignable  privilege  to  the  new  grantee,  with  that  it  had 
when  it  belonged  to  the  first  company. 

But  the  second  section  of  the  act  of  February  27,  1877,  incorpo- 
rating the  Pensacola  Bailroad  Company,  authorized  and  empowered 
it  to  acquire  by  purchase  and  assignment  all  the  property,  rights, 
franchises,  privileges,  and  immunities  of  the  Pensacola  &  Louisville 
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Bailroad  Company,  and,  npon  completion  of  suoh  purchase  and  as- 
signment, declared  that  the  former  should  be  deemed,  in  law  and  in 
equity,  to  be  fully  invested  with  and  entitled  to  all  the  said  property, 
rights,  franchises,  privileges,  and  immunities  as  though  the  same 
were  originally  granted  to  or  acquired  by  the  said  Pensacola  Bail- 
Sroad  Company. 

•  *  It  is  claimed  that  this  language  is  broad  enough  to  cover  the  assign- 
ment and  transfer  of  the  immunity  from  taxation  granted  to  the  Pen- 
sacola &  Louisville  Bailroad  Company  by  the  eighteenth  section  of 
its  charter.  And  we  are  of  this  opinion.  The  language  is  comprehen- 
sive and  unequivocal,  and  the  word  ^immunity**  is  apt  to  describe  the 
exemption  claimed.  It  admits  of  no  doubt,  we  think,  if  the  Pensacola 
&  Louisville  Bailroad  Company  were  entitled  to  this  exemption,  and 
if  the  legislative  grant  of  authority  to  make  and  accept  this  assign- 
ment of  it  was  valid  and  effective,  that  the  right  to  be  exempt  from 
taxation  according  to  its  terms  passed  to  the  Pensacola  Bailroad  Com- 
pany. But  it  must  be  borne  in  mind  that  it  must  be  taken  to  have 
vested  in  the  latter,  if  at  all,  precisely  as  it  had  in  the  former;  that 
is,  as  a  personal  privilege.  The  assignment  in  the  particular  instance, 
based  upon  the  express  authority  of  a  new  enactment,  did  not  impart 
to  the  immunity  the  quality  of  general  assignability  to  other  success- 
ors in  the  title  to  the  property  and  franchises,  claiming  only  under  a 
conveyance  between  the  parties. 

The  title  of  the  plaintiff  in  error,  therefore,  to  the  exemption  claimed, 
must  be  supported  by  some  other  authority.  This  is  claimed  to  be 
found  in  the  general  power  given  by  the  thirteenth  section  of  its 
charter  to  the  Pensacola  8c  Louisville  Bailroad  Company  to  lease  or 
Bell  to  or  consolidate  with  any  other  railroad  company  in  or  out  of 
the  state,  which  power  passed  with  others  to  the  Pensacola  Bailroad 
Company  by  the  second  section  of  its  charter.  But  as  we  have  al- 
ready seen,  and  as  was  decided  in  Morgan  v.  Louisiana,  93  U.  S.  217, 
and  Wilson  v.  Oaines,  108  U.  B.  417,  the  exemption  from  taxation 
does  not  pass  by  virtue  of  a  conveyance  of  the  railroad  and  its  fran- 
chises, which  was  all  the  Pensacola  Bailroad  Company  could  pass 
under  that  authority,  but  requires  for  its  transfer  some  particular  and 
express  description,  indicating  unequivocally  the  intention  of  the  leg- 
islature that  it  might  pass  by  an  assignment.  That  does  not  exist 
in  this  case,  and  the  exemption  claimed  by  the  plaintiff  in  error  fails 
because  it  was  not  and  could  not  be  transferred  to  it,  under  the  law, 
§by  the  Pensacola  Bailroad  Company. 

*  It  is  sought  to  avoid  this  conclusion  by  converting  the  ^question 
into  one  of  pleading.  It  is  said  that  the  bill  alleges,  as  a  matter  of 
fact,  that  the  exemption  passed  to  and  vested  in  the  complainant  be- 
low, and  that  the  truth  of  the  allegation  is  admitted  by  the  demurrer. 
But  this  is  matter  of  law;  the  documents  of  title  are  exhibited  with 
the  bill  and  constitute  part  of  the  record;  and  we  take  judicial  notice 
of  their  legal  effect.    A  fact  impossible  in  law  cannot  be  admitted 
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by  a  demnrrer.  In  WUsan  y.  Gaine$,  108  U.  S.  417^  it  was  inferred, 
in  the  face  of  a  demurrer,  claimed  to  be  an  admission  of  a  contrary 
allegation,  that  the  sale  did  not  pass  any  rights  of  property,  not  de^ 
scribed,  as  within  the  lien  of  the  mortgage. 

We  have  thus  shown  that  the  claim  of  the  plaintiff  in  error  to  the 
exemption  alleged  fails,  because  the  Pensacola  Bailroad  Company,  if 
it  possessed  it,  had  no  power  to  convey  it.  It  will  appear,  on  farther 
examination,  that  it  fails  for  a  distinct  and  deeper  reason,  namely, 
because  the  Pensacola  Bailroad  Company  was  itself  not  entitled  to 
any  such  exemption.  That  company  was  incorporated  by  the  act  of 
February  27,  1877,  which  undoubtedly  did  purport  to  grant  to  it,  as 
assignee  of  the  Pensacola  &  Louisville  Bailroad  Company,  in  terms 
sufficiently  broad,  the  immunity  from  taxation  which,  by  the  eight- 
eenth section  of  the  act  of  February  4,  1872,  was  expressly  declared 
to  be  granted  to  the  latter.  Both  the  statutes,  however,  were  passed 
by  the  general  assembly  of  Florida,  acting  under  the  constitution  of 
that  state,  which  went  into  effect  in  1868.  Article  12,  §  1,  of  that 
constitution  is  as  follows : 

**  The  legislature  shaU  provide  for  a  uniform  and  equal  rate  of  taxation, 
and  shall  prescribe  such  regulations  as  shall  secure  a  just  valuation  of  all 
property,  both  real  and  personal,  excepting  such  property  as  may  be  exempted 
by  law  for  municipal,  educational,  literary,  scientiac,  religious,  or  charitable 
purposes/' 

And  article  18,  §  24,  is  as  follows : 

"  The  property  of  all  corporations,  whether  heretofore  or  hereafter  incorpo- 
rated, shall  be  subject  to  taxation,  unless  such  corporation  be  for  religious, 
educational,  or  charitable  purposes/'  ^ 

*  In  1875  this  clause  was  amended  so  as  to  read  as  follows :  ? 

**  The  property  of  all  corporations,  whether  heretofore  or  hereafter  incorpo- 
rated, shall  be  subject  to  taxation,  unless  such  property  be  held  and  used  ex- 
clusively for  religious,  educational,  or  charitable  purposes/' 

It  is  under  the  authority  and  in  pursuance  of  the  mandates  of 
these  constitutional  provisions  that  the  legislature  passed  the  act  of 
March  6,  1881,  under  which  the  road  of  the  plaintiff  in  error  is  sub- 
jected to  taxation,  and  the  validity  of  which  is  here  under  review. 

It  cannot  be  and  is  not  contended  that  under  these  constitutional 
limitations  the  legislature  of  Florida  could  make  an  original  grant 
to  a  railroad  corporation  exempting  its  railroad  property  from  taxa- 
tion. But  the  grant  to  the  Pensacola  &  Louisville  Bailroad  Company 
by  the  act  of  1872,  and  that  to  the  Pensacola  Bailroad  Company  by 
the  act  of  1877,  though  in  form  the  renewal  or  transfers  of  pre- 
viously existing  grants,  were  in  fact  the  creation  of  new  ones.  In 
Traak  v.  Maguire,  18  Wall  891-409,  it  was  said,  speaking  of  similar 
provisions  in  the  constitution  of  Missouri :  ''The  inhibition  of  the  con- 
stitution applies  in  all  its  force  against  the  renewal  of  an  exemption 
equally  as  against  its  original  creation;"  and  in  Shields  v.  Ohio,  95 
U.  S.  819,  it  was  decided  that  in  cases  of  corporations  created  by 
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consolidation  the  powers  of  the  new  company  did  not  pass  to  it  by 
transmission  from  its  constituents,  but  resulted  from  a  new  legis- 
lative grant,  that  could  not  transcend  the  constitutional  authority 
existing  at  the  time  it  took  effect.  It  follows  that  the  exemption 
from  taxation  in  terms  contained  in  the  charters  of  1872  and  1877 
were  void,  as  unauthorized  and  prohibited  by  the  state  constitution 
of  1868. 

It  does  not  weaken  this  conclusion  to  say  that  the  exemption  con- 
tained in  the  internal  improvement  act  of  1855  was  authorized  by 
the  constitution  of  the  state  then  in  force,  which  may  be  admitted, 
and  that  it  was  assignable  in  its  nature  or  by  its  terms  in  such  man- 
8  ner  that  it  became  impressed  upon  the  property  itself  into  whosesoever 
^  hands  it  should  afterwards  come; following  the  title,  like  an  easement 
or  a  covenant  running  with  the  land,  which  we  have  shown,  however, 
not  to  be  the  case;  for,  even  on  that  supposition,  the  privilege  is  one 
that  must  be  exercised  by  some  person  capable  in  law  of  accepting 
and  exercising  it.  The  conception  of  an  immunity  that  is  impressed 
upon  the  thing  in  respect  to  which  it  is  granted  is  purely  metaphor- 
ical. The  grant  is  to  a  person  in  respect  of  a  thing,  and  it  is  said  to 
inhere  in  or  be  attached  to  the  thing  only  when  by  its  terms  the  grant 
is  assignable  by  a  conveyance  of  the  thing,  and  passes  as  an  incident 
with  the  title  to  each  successor.  There  must  always  be  a  person 
capable  not  only  of  receiving  the  title,  but  also  of  accepting  the  con- 
ditions accompanying  it,  and  which  constitute  the  exemption;  other- 
wise the  conditions  become  impossible  and  void. 

After  the  adoption  of  the  constitution  of  Florida  of  1868,  there 
could  be  no  corporation  created  capable  in  law  of  accepting  and  en- 
joying such  an  exemption,  for  that  was  prohibited  by  the  constitu- 
tional provisions  that  have  been  cited.  In  the  case  of  the  Pensacola 
&  Louisville  Bailroad  Company,  in  1872,  the  capacity  at  that  time  to 
receive  this  privilege  depended  altogether  upon  the  legislative  act 
amending  its  charter  to  that  effect ;  and  if  any  doubt  as  to  this  might 
be  reasonably  entertained,  certainly  none  can  arise  as  to  the  Pensa- 
cola Bailroad  Company,  which  derived  all  its  powers  and  its  very  ex- 
istence from  legislation  dependent  for  its  validity  wholly  upon  the 
constitution  of  1868.  The  prohibition  which  forbids  the  legislature 
from  exempting  the  property  of  railroad  corporations  from  taxation, 
makes  it  impossible  for  the  legislature  to  create  such  a  corporation 
capable  in  law  of  acquiring  and  holding  property  free  from  liability 
to  taxation. 

It  has,  however,  been  earnestly  urged  upon  us  in  argument,  by 
counsel  for  the  plaintiff  in  error,  that  the  supreme  court  of  Florida, 
in  the  case  of  Gonzales  v.  StMivan,  16  Fla.  791,  explicitly  decided,  in 
opposition  to  the  views  we  have  expressed,  that  the  railroad  and 
property,  the  subject  of  this  litigation,  then  held  by  the  Pensacola  & 
Louisville  Bailroad  Company,  were  exempt  from  taxation,  according 
to  the  terms  of  the  provision  in  the  internal  improvement  act  of  1858; 
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and  it  is  pressed^npon  as  as  a  oonclusive  determination  of  the  law  of 
Florida  upon  the  point,  particularly  authoritative  in  the  present  case, 
for  the  reason  that  the  plaintiff  in  error,  having,  subsequently  to  that 
decision,  acquired  its  title,  may  be  presumed  to  have  acted  upon  the 
faith  of  it. 

This  presumption  is  not  pressed,  however,  to  the  extent  of  estab- 
lishing a  contract  between  the  plaintiff  in  error  and  the  state  of 
Florida,  the  obligation  of  which  has  been  impaired  by  any  law  sub- 
sequently passed,  nor  of  working  an  estoppel  against  the  state  as  res 
adjudicata,  with  an  equivalent  effect.  The  decision  cited,  therefore, 
cannot  be  allowed  any  greater  effect  as  an  authority  than  ought  to 
be  given,  in  cases  of  this  description,  to  the  judgments  of  state  tri- 
bunals. 

The  question  we  have  to  consider  and  decide  is  whether,  in  the 
judgment  under  review,  the  supreme  court  of  Florida  gave  effect  to  & 
law  of  the  state  which,  in  violation  of  the  constitution  of  the  United 
States,  impairs  the  obligation  of  a  contract.  In  reaching  a  conclu- 
sion on  that  point,  we  decide  for  ourselves,  independently  of  the  de- 
cision of  the  state  court,  whether  there  is  a  contract,  and  whether  its 
obligation  is  impaired;  and  if  the  decision  of  the  question  as  to  the 
existence  of  the  alleged  contract  requires  a  construction  of  state  con- 
stitutions and  laws,  we  are  not  necessarily  governed  by  previous  decis- 
ions of  the  state  courts  upon  the  same  or  similar  points,  except  where 
they  have  been  so  firmly  established  as  to  constitute  a  rule  of  property. 
Such  has  been  the  uniform  and  well-settled  doctrine  of  this  court. 
State  Bank  of  Ohio  Y.  Knoop,  16  How.  369-391. 

As  was  said  by  Chief  Justice  Tanby  in  the  case  of  Ohio  L\fe  Ins.  d 
Trust  Co.  V.  DeboU,  16  How.  416-482: 

'*But  this  rule  of  interpretation  is  confined  to  ordinary  acts  of  legislation, 
and  does  not  extend  to  the  contracts  of  the  state,  although  they  should  be  made 
in  the  form  of  a  law;  for  it  would  be  impossible  for  this  couit  to  exercise  any 
appellate  power  in  a  case  of  this  kind,  unless  it  was  at  liberty  to  interpret 
for  itself  the  instrument  relied  on  as  the  contract  between  the  parties.  It 
must  necessarily  decide  whether  the  words  used  are  words  of  contract,  and 
what  is  their  true  meaning,  before  it  can  determine  whether  the  obligation g 
the  instrument  created  has  or  has*not  been  impaired  by  the  law  complained? 
of.  Now,  in  forming  its  judgment  upon  this  subject,  it  can  make  no  differ- 
ence whether  the  instrument  claimed  to  be  a  contract  is  in  the  form  of  a  law, 
passed  by  the  legislature,  or  of  a  covenant  or  agreement  by  one  of  its  agents 
acting  under  the  authority  of  the  state.'* 

To  the  same  effect  are  the  oases  of  Jefferson  Branch  Bank  v.  Skelly, 
1  Black,  486,  and  Bridge  Proprietors  y.  Hoboken  Co.  1  Wall.  116. 

It  is  true  that  in  all  these  cases  the  state  courts,  whose  judgments 
were  brought  into  review,  had  construed  the  statutes  as  not  creating 
a  contract;  but  the  principle  is  equally  applicable  in  the  converse 
case.     Burgess  v.  Seligman,  107  U.  S.  20 ;  [S.  C.  2  Sup.  Ct.  Bbp.  10.] 

It  is  undoubtedly  true  that  the  opinion  of  the  supreme  court  of 
Florida,  in  the  case  of  Gonzales  v.  StMivan,  16  Fla.  791,  is  not  con- 
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Bisteni  with  that  which  we  have  expressed  upon  some  of  the  principal 
qaestions  involved  in  this  case.  It  did  declare,  speaking  of  the  effect 
of  the  internal  improvement  act  of  1855,  ''that  an  exemption  from  tax- 
ation resting  in  contract  is  annexed,  by  the  terms  of  the  law  which 
created  it,  to  the  road  itself,  and  not  to  the  companies/'  and  that  by 
the  act  of  1872  the  Fensacola  &  Looisville  Railroad  Company,  as  as- 
signee of  the  Florida  8c  Alabama  Railroad,  became  entitled  to  the  ex- 
emption, because  ''the  property  passed,  and  with  it,  as  an  incident, 
went  the  exemption."  But  the  main  topics  in  the  discussion  in  the 
opinion  were,  whether  the  Florida  &  Alabama  Railroad  was  within 
the  scope  of  the  internal  improvement  act  of  January  6,  1855,  by 
virtue  of  the  amendment  of  December  14,  1855,  the  constitutional 
authority  to  pass  which  was  denied  in  argument,  but  affirmed  by  the 
court;  and  the  question  as  to  the  effect  of  the  provisions  of  the  con- 
stitution of  1868,  which  we  have  considered,  upon  the  capacity  of  the 
Fensacola  8c  Louisville  Railroad  Company  and  the  Fensacola  Rail- 
road Company  to  accept  the  privilege  and  benefit  of  the  exemption, 
by  legislative  authority  exerted  in  1872  and  1877,  does  not  seem  to 

S  have  been  raised  or  noticed,  much  less  adjudged. 

•  *In  our  opinion  there  is  no  error  in  the  judgment  of  the  supreme 
court  of  Florida  in  tiie  matter  oomplained  of^  and  it  is  accordingly 
affirmed. 


(109  U.  8.  8S6) 

Ems  V.  TSvntMD  Btatv. 

(NoTember  26, 18S8.) 

PowxR  OF  PBBsnxBRT  TO  Rbhovb  Ofwcbbb  OF  Abmt— Rbt.  8t.  f  1329— COUBT- 

Mabtial— Sbntbngb. 

The  president  has  the  power  to  supersede  or  remove  an  officer  of  the  armj  by  ap- 
pointing another  in  hla  place,  by  and  with  the  advice  and  consent  of  the  senate. 

Such  power  was  not  withdrawn  by  the  provision  in  section  6  of  the  act  of  July  13. 
1866,  e.  176,  (14  St.  at  Large,  92J  now  embodied  in  section  1229  of  the  Revised 
Statutes,  that  <*no  officer  in  ue  military  or  naval  service  shall,  in  time  of 
peace,  be  dismissed  from  service,  except  upon  and  in  pnrsoance  of  the  sen- 
tence of  a  court-martial  to  that  efEect,  or  in  commutation  thereof." 

Where  a  court-martial  has  cognizance  of  the  charges  made,  and  has  Jurisdiction  of 
the  person  of  the  accused,  its  sentence  is  valid,  when  questioned  collaterally, 
although  irregularities  or  errors  are  aUeged  to  have  occurred  in  its  proceedings, 
in  that  the  prosecutor  was  a  member  of  the  court  and  a  witness  on  the  triaL 

No  opinion  is  expressed  as  to  the  propriety  of  such  proceedings. 

Appeal  from  the  Court  of  Gaims. 
JatMs  Coleman,  for  appellant. 
j     Asst.  Atty.  Oen.  Maury,  for  appellee. 

Blatohfobd,  J.*  The  appelhmt  brought  a  suit  against  the  United 
States,  in  the  court  of  olaims,  on  the  second  of  Februazy^  1880,  claim* 
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ing  to  recover  the  sam  of  $4,286. 36»  for  his  pay  as  a  second  lienten* 
ant  in  the  fifth  regiment  of  cavalry,  in  the  army  of  the  United  States, 
from  the  twenty-eighth  of  April,  1877.  That  court  dismissed  his 
petition,  on  the  following  facts  found  by  it :  In  February,  1877,  the 
appellant  was  tried  on  four  charges  and  specifications,  before  a  gen- 
eral court-martial  composed  of  10  officers.  One  of  them,  Col.  Mer- 
ritt,  was  the  colonel  of  the  fifth  cavalry.  They  were  all  present. 
The  appellant  being  before  the  court,  and  the  order  appointing  it  be- 
ing  read,  he  was  asked  if  he  had  any  objection  to  any  member  of  the 
court  present,  named  in  the  order,  to  which  he  replied  in  the  nega- 
tive. The  oaths  were  then  administered  to  the  members  of  the  court 
in  the  presence  of  the  appellant.  The  first  three  of  the  charges  and 
specifications  were  preferred  by  the  lieutenant  colonel  of  the  fifth 
cavalry  and  the  fourth  by  Col.  Merritt.  The  appellant  was  repre- 
sented by  counsel  of  his  own  selection.  He  pleaded  not  guilty.  Col. 
Merritt  was  sworn  as  a  witness  on  the  part  of  the  government,  and 
gave  testimony  in  support  of  the  charge  and  specifications  preferred 
by  him,  but  gave  no  testimony  in  regard  to  the  other  charges  and 
specifications.  The  day  after  the  appellant  pleaded  not  guilty,  be 
withdrew,  by  leave  of  the  court,  his  plea  of  not  guilty  to  the  second 
charge  and  its  specifications,  and  entered  a  plea  of  guilty  thereto. 
Col.  Merritt  continued  to  sit  as  a  member  of  the  court  throughout  the 
trial,  and  participated  in  rendering  the  final  judgment.  At  the  close 
of  the  evidence  the  appellant  submitted,  in  writing,  a  statement  of 
his  defense,  which  was  read  to  the  court.  It  contained  no  objection 
or  reference  to  the  participation  of  Col.  Merritt  in  the  trial  as  a  mem- 
ber of  the  court,  or  to  his  having  been  so  sworn  and  examined  as  a 
witness  on  behalf  of  the  government.  The  court  found  the  appellant 
guilty  of  aU  the  charges  and  specifications,  and  sentenced  him  to  be 
dismissed  from  the  service.  The  proceedings,  findings,  and  sentenee 
of  the  court  were  approved  by  the  president  of  the  United  States^ 
who  ordered  that  the  sentence  should  take  effect  on  the  twenty-eighth 
of  April,  1877.  On  the  twenty-seventh  of  June,  1877,  the  senate  notg 
being  in*8ession,  the  president  appointed  Henry  J.  Goldman  to  be  a* 
second  lieutenant  in  the  fifth  regiment  of  cavalry,  and  on  the  fifteenth 
of  October,  1877,  he  nominated  Goldman  to  the  senate  for  appoint- 
ment as  second  lieutenant  in  said  regiment,  in  the  place  of  the  ap- 
pellant, dismissed,  to  date  from  June  15,  1877.  The  senate  advised 
and  consented  to  the  appointment  of  Goldman,  and  he  was  accord- 
ingly commissioned  and  still  holds  the  office  of  such  second  lieu- 
tenant. 8 
•  So  far  as  regards  the  time  after  June  15, 1877,  the  fact  that  Gold-* 
man  was  appointed  by  the  president,  by  and  with  the  advice  and 
consent  of  the  senate,  a  second  lieutenant  in  the  fifth  cavalry^  in  the 
place  of  the  appellant,  from  June  15, 1877,  and  was  commissioned  aa 
such,  and  accepted  and  held  the  appointment,  is  a  bar  to  the  suit  of 
the  appellant.    It  was  held  by  this  court,  in  Blake  v.  17.  8.  lOS  U» 
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S.  227,  that  the  president  has  the  power  to  supersede  or  remove  an 
officer  of  the  army  by  the  appointment  of  another  in  his  place,  by  and 
with  the  advice  and  consent  of  the  senate,  and  that  such  power  was 
not  withdrawn  by  the  provision  in  section  5  of  the  act  of  July  13, 
1866,  c.  176,  (14r  St.  at  Large,  92,)  now  embodied  in  section  1229 
of  the  Revised  Statutes,  that  "no  officer  in  the  military  or  naval  serv- 
ice shall,  in  time  of  peace,  be  dismissed  from  service,  except  upon 
and  in  pursuance  of  the  sentence  of  a  court-martial  to  that  effect,  or 
in  commutation  thereof/'  It  was  held  that  this  provision  did  not 
restrict  the  power  of  the  president,  by  and  with  the  advice  and  con- 
sent of  the  senate,  to  displace  officers  of  the  army  or  navy,  by  the 
§  appointment  of  others  in  their  places. 

•  In  regard  to  the  rest  of  the  time  covered  by  the  suit,  it*becomes 
necessary  to  decide  the  question  raised  as  to  the  validity  of  the  sen- 
tence of  the  court-martial.  It  is  contended  for  the  appellant  that 
the  court-martial  had  no  jurisdiction  to  try  him;  that  the  fact  that 
he  made  no  objection  to  any  member  of  the  court  was  not  a  consent 
upon  his  part  which  conferred  jurisdiction  on  the  court-martial;  and 
that  the  fact  that  GoL  Merritt  was  prosecutor,  witness,  and  judge 
rendered  the  proceedings  of  the  court-martial  void.  The  position  is 
taken  that,  although  there  is  no  statute  or  regulation  which  forbids 
what  was  done  in  this  case,  the  sentence  of  a  court-martial  in  which 
one  of  the  judges  is  prosecutor  and  witness  is  absolutely  void,  and 
that  neither  what  the  appellant  said  nor  what  he  omitted  to  say,  at 
the  time,  can  cure  the  defect  in  the  organization  of  the  court. 

That  the  court-martial,  as  a  general  court-martial,  had  cognizance 
of  the  charges  made,  and  had  jurisdiction  of  the  person  of  the  ap- 
pellant, is  not  disputed.  This  being  so,  whatever  irregularities  or 
errors  are  alleged  to  have  occurred  in  the  proceedings,  the  sentence 
of  dismissal  must  be  held  valid  when  it  is  questioned  in  this  collat- 
eral way.  Thompson  v.  Tolmie,  2  Pet.  167;  Voorhees  v.  Bank  of  U.  S. 
10  Pet.  449;  Comett  v.  WiUiams,  20  Wall.  226,  249.  This  doctrine 
has  been  applied  by  this  court  to  the  judgment  and  sentence  of  a 
naval  general  court-martial,  which  was  sought  to  be  reviewed  on  a 
writ  of  habeas  corpus.     Ex  parte  Reed,  100  U.  S.  18. 

Where  there  is  no  law  authorizing  the  court-martial,  or  where  the 
st-atutory  conditions  as  to  the  constitution  or  jurisdiction  of  the  court 
are  not  observed,  there  is  no  tribunal  authorized  by  law  to  render  the 
judgment.  Of  that  character  are  the  authorities  cited  and  relied  on 
by  the  appellant ;  but  they  do  not  apply  to  the  present  case. 

Under  the  foregoing  views  we  express  no  opinion  as  to  the  propri- 
ety of  the  proceeding  of  the  court-martial  in  the  respects  in  which 
they  are  assailed. 

The  judgment  of  the  court  of  claims  is  affirmed. 

Mr.  Justice  Field  did  not  sit  in  this  ease  or  take  part  in  its  de* 
cision. 
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Memphis  Gas-Lioht  Co.  v.  Tazino  Distbiot  of  Shelby  Co.,  Tbnn. 

(November  26, 1888.) 

TaZATTOH— GOBFORATB  FbAKOHUB— OBLIGATION  OF  Goin^BAOT. 

The  franchise  of  a  corporation,  like  other  property,  is  subject  to  the  right  of  tax- 
ation inherent  in  the  state ;  and  the  contract  implied  in  a  charter  which  does 
not  by  its  language  exempt  the  corporation  holding  it  from  the  imposition  of 
taxes,  is  not  violated  bv  a  general  statute  under  which  a  tax  is  assessed  against 
the  corporation  for  a  hcenae  granted  it  by  the  charter. 

In  Error  to  the  Supreme  Court  of  the  State  of  Tennessee. 

Henry  Craft,  George  Oantt,  and  Jonah  Patterson,  for  plaintiff  in 
error. 

J.  B.  HeiskeUf  for  defendant  in  error.  § 

^  MiLLEB,  J.  This  is  a  writ  of  error  to  the  snpreme  court  of  Ten-  ? 
nessee.  The  question  presented  is  whether  the  statute  of  the  state 
under  which  the  defendant  assessed  a  license  tax  of  $250  against 
plaintiff  in  error  is  void,  because  it  violates  the  contract  found  in  the 
charter  of  the  company.  This  charter  was  enacted  November  20, 
1851,  and,  after  giving  the  name  of  the  new  corporation  and  the 
names  of  the  corporators,  it  refers  for  the  rights,  privileges,  powers, 
and  restrictions  of  the  company  to  the  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  and  twelfth  sections  of 
an  act  incorporating  the  Nashville  Gas-light  Company,  passed  No- 
vember 21,  1849,  and  declares  that  those  sections,  not  inconsistent 
with  the  first  section  of  this  act,  shall  apply  to  the  Memphis  Gas- 
light Company  as  fully  and  completely  as  though  the  same  were 
fully  set  forth  and  incorporated.  For  any  contract  of  exemption 
from  taxation  we  must  therefore  look  to  the  provisions  of  those  sec- 
tions in  the  charter  of  the  Nashville  Company.  These  sections  con- 
tain the  usual  powers  necessary  for  the  successful  conduct  of  the 
business  of  the  company,  its  organization,  its  shares  of  stock,  mode 
of  payment,  laying  pipes  in  the  street,  and  the  like,  and  after  a  care- 
ful examination  of  them  we  are  unable  to  see  anything  whatever 
which  expresses  a  contract  for  any  limitation  of  the  power  of  the 
legislature  to  tax  the  company  or  its  property.  Such  was  the  opin- 
ion of  the  supreme  court  of  Tennessee,  delivered  on  rendering  the 
judgment  to  which  this  writ  of  error  is  taken.  And  though  this  court 
is  bound  for  itself  to  inquire  in  every  such  case  as  this  whether  there 
existed  a  contract  which  might  be  impaired,  on  which  subject  the 
court  has  very  recently,  at  the  present  term,  collated  the  authorities 
in  the  case  of  LouisviUe  <t  N.  R.  Co.  v.  Palmes^  ante^  193,  we  are  ona-I 
ble*to  discover  any  reason  for  dissenting  from  the  opinion  of  the  su-7 
preme  court  of  Tennessee  on  that  point. 

The  section  of  the  charter  on  which  plaintiff's  counsel  mainly  rely 
as  showing  a  contract  is  the  fifth  section,  which  reads  as  follows : 
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<•  Sec.  5.  The  said  company  shall  have  the  privilege  of  erecting,  eetabllshing, 
and  constructing  gas-works,  and  manufacturing  and  vending  gas  in  the  city 
of  Nashville,  by  means  of  public  works,  for  a  term  of  fifty  years  from  and 
after  the  date  of  this  act.  A  reasonable  price  per  thousand  feet  for  gas  shall 
be  charged  in  the  case  of  private  individuals,  to  be  regulated  by  the  prices  in 
other  south-western  cities;  and  for  public  lights,  such  sum  as  may  be  agreed 
upon  by  the  company  and  the  public  authorities  of  Nashville:  provided,  said 
company  shall  never  charge  more  than  one  cent  for  every  cubic  foot  of  gas 
used,  as  may  be  indicated  by  the  gas-meter,  or  computed  by  the  ordinary  rules 
in  such  cases;  nor  shall  they  ever  charge  the  corporation  of  the  city  of  Nash- 
Tille  more  per  cubic  foot  than  they  sliall  be  getting  at  the  same  time  from  the 
majority  of  the  inhabitants  of  the  dty  using  such  gas." 

The  argument  of  oonnsel  is  that  if  no  express  contract  against  tax- 
ation can  be  found  here  it  must  be  implied^  because  to  permit  the 
state  to  tax  this  company  by  a  license  tax  for  the  privilege  granted 
by  its  charter  is  to  destroy  that  privilege.  Bat  the  answer  is  that 
the  company  took  their  charter  subject  to  the  same  right  of  taxation 
in  the  state  that  applies  to  all  other  privileges  and  to  all  other  prop- 
erty. If  they  wished  or  intended  to  have  an  exemption  of  any  kind 
from  taxation,  or  felt  that  it  was  necessary  to  the  profitable  working 
of  their  business,  they  should  have  required  a  provision  to  that  effect 
in  their  charter.  The  constitution  of  the  United  States  does  not  pro- 
fess in  all  cases  to  protect  property  from  nnjust  or  oppressive  taxa- 
tion by  the  states.  That  is  left  to  the  state  constitutions  and  state 
laws. 

In  the  case  of  the  Erie  B.  Co.  y.  Pennsytoania,  81  Wall.  492,  it 
Swas  said: 

*  ^  This  court  has  in  the  most  emphatic  terms  and  on  everj^occasion  declared 
that  the  language  in  which  the  surrender  (of  the  right  of  taxation)  is  made 
must  be  clear  and  unmistakable.  The  covenant  or  enactment  must  distinctly 
express  that  there  shall  be  no  other  or  further  taxation.  A  state  cannot  strip 
herself  of  this  most  essential  power  by  doubtful  words.  It  cannot  by  am- 
biguous language  be  deprived  of  this  highest  attribute  of  sovereignty.  The 
principle  has  been  distinctly  laid  down  in  each  of  the  cases  referred  to.  It  has 
never  been  departed  from.'' 

See,  also.  Providence  Bank  y.  BUUngs,  4  Pet.  614;  Herrick  y.  Ban^ 
dolph,  18  Yt.  531;  North  Mieeowri  B.  Co.  y.  Maguvre,  20  Wall.  40; 
Delaware  B.  B.  Tax,  18  Wall.  206. 

There  is  in  this  case  no  language  which  attempts  to  exempt  plain- 
tiff from  taxation,  nor  is  there  eyen  the  most  remote  implication  of 
such  exemption. 

The  judgment  of  the  supreme  eoort  of  Tennessee  is  affirmed. 
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Gbacb  and  others  r.  Ahbbioah  Cent.  Ins.  Co.  ov  St.  Louis. 

(Novamber  19, 1883.) 

JhXR  Instkancb— Policy— KoTiCB  to  Tbbicikatib— Parol  Evidenob  ov  Cub- 

TOM   OB   UbAOS— JUBIBDIOnON    OF  ClBCniT  CoURT — ClTIZSKBHIP 
OF  PaBTDES  MUflT  BB  AVBBBBD— JUDICIAL  Ko- 

TiOB  OF  Want  of  Jubibdiotion. 

A  fire  insnrance  policy  contained  this  clause :  "  This  insurance  may  be  terminated 
at  any  time  at  the  request  of  the  assured,  in  which  case  the  company  shall  re- 
tain only  the  customary  short  rates  for  the  time  the  policy  has  been  in  force. 
The  insurance  may  also  be  terminated  at  any  time  at  the  option  of  the  com- 
pany, on  ffivinff  notice  to  that  effect  and  ref  undinff  a  ratable  proportion  of  the 
premium  for  the  unexpired  term  of  the  policy,  it  is  a  part  of  this  contract 
that  any  person  other  than  the  assured,  who  may  have  procured  the  insurance 
to  be  taken  by  this  company,  shall  be  deemed  to  be  the  a^ent  of  the  assured 
named  in  this  policy,  and  not  of  this  company,  under  any  circumstances  what- 
erer,  or  in  any  transactions  relating  to  this  insuranca"  BM,  that  this  clause 
imports  nothing  more  than  that  the  person  obtainin^^  the  insurance  was  to  be 
deemed  the  agent  of  the  insured  in  matters  immediately  connected  with  the 
procurement  of  the  policy ;  that  where  his  employment  did  not  extend  beyond 
the  procurement  of  the  insurance,  his  aj^ncy  ceased  upon  the  execution  of  the 
policy,  and  subsequent  notice  to  him  of  its  termination  by  the  company  was  not 
notice  to  the  insured. 

Parol  evidence  of  usage  or  custom  among  insurance  men  to  give  such  notice  to 
the  person  procurmg  the  insurance  was  Inadmissible  to  vary  the  terms  of  the 
contract. 

The  doctrine  reafllrmed  that  when  joriediction  of  the  circuit  court  depends  upon 
the  citizenship  of  the  parties,  such  citizenship,  or  the  facts  which  in  legal  in- 
tendment constitute  it,  must  be  distinctly  ana  positively  averred  in  the  plead- 
ings, or  appear  aflarmatively  and  with  equal  distinctness  in  other  parts  of  the 
record.  An  averment  that  parties  reside,  or  that  a  firm  does  business,  in  a 
particular  state,  or  that  a  firm  is  '*  of"  that  state,  is  not  sufilcient  to  show  citi- 
zenship in  such  state. 

Where  the  record  does  not  show  a  case  within  the  jurisdiction  of  a  circuit  court, 
this  court  will  take  notice  of  that  fact,  although  no  question  as  to  Jurisdiction 
had  been  raised  by  the  parties. 

In  Error  to  the  Gircait  Court  of  the  United  States  for  the  Eastern 
Distriot  of  New  Tork. 

Winchester  Britton^  for  plaintiffs  in  error. 

Oeo.  W.  Parsons,  for  defendants  in  error. 

Hablan,  J.  This  is  an  action  upon  a  policy  of  fire  insurance  is- 
sued September  26,  1877,  by  the  American  Central  Insurance  Com- 
pany of  St.  Louis  to  the  firm  of  William  B.  Grace  <fe  Co.  The  oir-S 
cumstances  under  which  it  was  issued  are  these :  A*olerk  of  William? 
B.  Grace  &  Co.,  charged  with  the  duty  of  effecting  insurance  against 
loss  by  fire  upon  their  property,  employed  one  W.  B.  Moyes,  a 
broker  in  the  city  of  New  Tork,  to  obtain  insurance,  in  a  specified 
amount,  for  his  principals.  Moyes  instructed  one  Anthony,  an  insur* 
ance  broker  and  agent  in  Brooldyn,  who  had  on  previous  occasions 
obtained  polioies  for  Graoe  &  Co.,  to  prooure  the  required  amount  of 
insurance.  Anthony  obtained  the  polioy  in  suit  from  the  general 
agents  in  New  Tork  city  of  the  defendant  oompany,  mailed  or  deliv- 
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ered  it  to  Mojes,  and  hy  the  latter  it  was  delivered  to  Grace  &  Co. 
not  later  than  the  day  succeeding  its  date.  On  the  morning  of  Octo- 
ber 6th  one  Carrol,  for  the  insurance  company,  verbally  notified  An- 
thony that  the  company  refused  to  carry  the  risk  and  required  the 
policy  to  be  returned.  There  is  some  conflict  in  the  testimony  as  to 
what  occurred  between  Carrol  and  Anthony  on  this  occasion.  But, 
in  the  view  which  the  court  takes  of  this  case,  it  may  be  conceded 
that  Anthony  gave  Carrol  to  understand  that  the  policy  would  be  re- 
turned to  the  company  or  its  agents.  The  property  insured  was  de- 
stroyed by  fire  on  the  night  of  October  6, 1877,  or  early  on  the  morn- 
ing of  the  7th.  Prior  to  the  fire  neither  the  insured,  nor  their  clerk 
by  whose  instructions  the  policy  was  obtained,  had  any  knowledge 
or  notice  of  the  conversation  between  Carrol  and  Anthony,  or  of  the 
fact  that  the  company  had  elected  not  to  carry  the  risk.  At  the  trial 
it  was  admitted  that  the  contract  between  the  parties  was  fully  exe- 
cuted upon  the  delivery  of  the  policy  to  the  insured. 
The  eighth  clause  of  the  policy  is  in  these  words : 

''This  insurance  may  be  terminated  at  any  time  at  the  request  of  the  as- 
sured, in  which  case  the  company  shall  retain  only  the  customary  short  rates 
for  the  time  the  policy  has  been  in  force.  The  insurance  may  also  be  termi- 
nated at  any  time  at  the  option  of  the  company,  on  giving  notice  to  that  effect 
and  refunding  a  ratable  proportion  of  the  premium  for  the  unexpired  term  of 
the  policy.  It  is  a  part  of  this  contract  that  any  person  other  than  the  as- 
oD  sured,  who  may  have  procured  the  insurance  to  be  taken  by  this  company, 
V  shall  be  deemed  to  be  the  agent  of  the  assuredmamed  in  this  policy,  and  not  of 
this  company,  under  any  circumstances  whatever,  or  in  any  transaction  relat- 
ing to  this  insurance." 

The  court  refused,  although  bo  requested  by  plaintiffs,  to  rule  that 
Anthony  was  not,  within  the  meaning  of  the  policy,  their  agent  for 
the  purpose  of  receiving  notice  of  its  termination;  but  charged  the 
jury,  in  substance,  that  Anthony  was,  for  such  purpose,  to  be  deemed 
the  agent  of  the  insured.  Exception  was  taken  in  proper  form  by 
plaintiffs,  as  well  to  the  refusal  to  give  their  instruction,  as  to  that 
given  by  the  court  to  the  jury.    A  verdict  was  returned  for  the  oom- 

S  pany,  and  judgment  thereon  was  entered. 

•  ^  The  charge,  in  connection  with  the  opinion  delivered  by  the  learned 
judge  who  presided  at  the  trial,  indicates  that,  in  his  judgment,  the 
words  in  the  eighth  clause — "It  is  a  part  of  this  contract  that  any 
person,  other  than  the  assured,  who  may  have  procured  the  insurance 
to  be  taken  by  this  company,  shall  be  deemed  to  be  the  agent  of  the  as- 
sured named  in  this  policy" — ^were  intended  to  be  qualified  by  the  words 
''in  any  transaction  relating  to  this  insurance."  Upon  this  ground 
it  was  ruled  that  notice  of  the  termination  of  the  policy  was  properly 
given  to  Anthony,  who  personally  procured  the  insurance.  We  do 
not  concur  in  this  interpretation  of  the  contract.  The  words  in  their 
natural  and  ordinary  signification  import  nothing  more  than  that  the 
person  obtaining  the  insurance  was  to  be  deemed  the  agent  of  the  in- 
sured in  all  matters  immediately  connected  with  the  procurement  of 
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the  policy.  Bepresentaiions  by  that  person  in  procuring  the  policy, 
were  to  be  regarded  as  made  by  him  in  the  capacity  of  agent  ofS 
the  insured.  His  knowledge  or  information,  pending  negotiations^for* 
insurance,  touching  the  subject-matter  of  the  contract,  was  to  be 
deemed  the  knowledge  or  information  of  the  insured.  When  the 
contract  was  consummated  by  the  deUvery  of  the  policy  he  ceased  to 
be  the  agent  of  the  insured,  if  his  employment  was  solely  to  procure 
the  insurance.  What  the  company  meant  by  the  clause  in  question, 
so  far  as  it  relates  to  the  agency,  for  the  one  party  or  the  other,  of 
the  person  procuring  the  insurance,  was,  to  exclude  the  possibility  of 
such  person  being  regarded  as  its  agent,  ''under  any  circumstances 
whatever,  or  in  any  transaction  relating  to  this  insurance."  This, 
we  think,  is  not  only  the  proper  interpretation  of  the  contract,  but 
the  only  one  at  all  consistent  with  the  intention  of  the  parties  as 
gathered  from  the  words  used.  There  is,  in  our  opinion,  no  room  for 
a  different  interpretation.  If  the  construction  were  doubtful  then  the 
case  would  be  one  for  the  application  of  the  familiar  rule  that  the 
words  of  an  instrument  are  to  be  taken  most  strongly  against  the 
party  employing  them,  and  therefore,  in  cases  like  this,  most  favor- 
ably to  the  insured.  The  words  are  those  of  the  company,  not  of  the 
assured.  If  their  meaning  be  obscure  it  is  the  fault  of  the  company. 
If  its  purpose  was  to  make  notice,  to  the  person  procuring  the  insur- 
ance, of  the  termination  of  the  policy,  equivalent  to  notice  to  the  in- 
sured, a  form  of  expression  should  have  been  adopted  which  would 
clearly  convey  that  idea,  and  thus  prevent  either  party  from  being 
caught  or  misled. 

As  the  uncontradicted  evidence  was  that  Anthony's  agency  or  em- 
ployment extended  only  to  the  procurement  of  the  insurance,  the  jury 
should  have  been  instructed  that  his  agency  ceased  when  the  policy 
was  executed,  and  that  notice  to  him,  subsequently,  of  its  termina- 
tion was  ineffectual  to  work  a  rescission  of  the  contract. 

At  the  trial  below  evidence  was  offered  by  the  company,  and  was 
permitted,  over  the  objection  of  plaintiffs,  to  go  to  the  jury,  to  the 
effeet  that,  when  this  contract  was  made,  there  existed  in  the  cities 
of  New  Tork  and  Brooklyn  an  established,  well-known  general  cus- 
tom in  fire  insurance  business,  which  authorized  an  insurance  com-gQ 
pany,  entitled  upon  notice  to  terminate  its  policy,  to  give  such  noticed 
to  the  broker  by  or*through  whom  the  insurance  was  procured.  This* 
evidence  was  inadmissible,  because  it  contradicted  the  manifest  in- 
tention of  the  parties  as  indicated  by  the  policy.  The  objection  to 
its  introduction  should  have  been  sustained.  The  contract,  as  we 
have  seen,  did  not  authorize  the  company  to  cancel  it  upon  notice 
merely  to  the  party  procuring  the  insurance, — ^his  agency,  according 
to  the  evidence,  not  extending  beyond  the  consummation  of  the  con- 
tract. The  contract,  by  necessary  implication,  required  notice  to  be 
given  to  the  insured,  or  to  some  one  who  was  his  agent  to  receive 
V.8— 14 
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Buoh  notice.  An  express  written  oontraci^  embodying  in  clear  and 
positive  terms  the  intention  of  the  parties,  cannot  be  varied  by  evi- 
dence of  usage  or  custom.  In  Barnard  v.  KeUogg^  10  Wall.  388,  this 
court  quotes  with  approval  the  language  of  Lord  Ltkdhubst,  in 
Bla<:kett  v.  Royal  Ex,  Assurance  Co.  2  Gromp.  &  J.  249,  that  ''usage 
may  be  admissible  to  explain  what  is  doubtful;  it  is  never  admissi- 
ble to  contradict  what  is  plain."  This  rule  is  based  upon  the  theory 
that  the  parties,  if  aware  of  any  usage  or  custom  relating  to  the  sub- 
ject-matter of  their  negotiations,  have  so  expressed  their  intention  as 
to  take  the  contract  out  of  the  operation  of  any  rules  established  by 
mere  usage  or  custom.  Whatever  apparent  conflict  exists  in  the  ad- 
judged cases  as  to  the  office  of  custom  or  usage  in  the  interpretation 
of  contracts,  the  established  doctrine  of  this  court  is  as  we  have 
stated.  Partridge  v.  Ins.  Co.  15  WaU.  673;  Robinson  v.  U.  S.  13 
Wall.  365;  The  Delaware,  14  Wall.  603;  Nat.  Bank  v.  Burkhardt, 
100  U.  S.  692. 

The  record  in  this  case  presents  a  question  of  jurisdiction,  which, 
although  not  raised  by  either  party  in  the  court  below  or  in  this  court, 
we  do  not  feel  at  liberty  to  pass  without  notice.  SuUivan  v.  Steam-boat 
Co.  6  Wheat.  450.  As  the  jurisdiction  of  the  circuit  court  is  limited, 
in  the  sense  that  it  has  no  other  jurisdiction  than  that  conferred  by  the 
constitution  and  laws  of  the  United  States,  the  presumption  is  that  a 
cause  is  without  its  jurisdiction  unless  the  contrary  affirmatively 'ap- 
pears. Turner  v.  Bank  of  North  America,  4  Dall.  8 ;  Ex  parte  Smith, 
2  94  U.  S.  456 ;  Robertson  v.  Cease,  97  U.  B.  649.  In  the  kst  case  it 
?  is  said*that  '"where  jurisdiction  depends  upon  the  citizenship  of  the 
parties,  such  citizenship,  or  the  facts  which  in  legal  intendment  con- 
stitute it,  should  be  distinctly  and  positively  averred  in  the  pleadings, 
or  they  should  appear  affirmatively  and  with  equal  distinctness  in 
other  parts  of  the  record."  Ry.  Co.  v.  Ramsey,  22  Wall.  322;  Briges 
V.  Sperry,  95  U.  B.  401.  In  Brown  v.  Keene,  8  Pet.  115,  it  is  declared 
not  to  be  sufficient  that  jurisdiction  may  be  inferred  argumentatively 
from  averments  in  the  pleadings;  that  the  averments  should  be  posi- 
tive. 

The  present  case  was  commenced  in  the  supreme  court  of  New  Tork, 
and  was  thence  removed,  on  the  petition  of  the  defendant,  to  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  New  York. 
The  record  does  not  satisfactorily  show  the  citizenship  of  the  parties. 
The  complaint,  filed  in  the  state  court,  shows  that  the  firm  of  William 
B.  Grace  &  Co.,  composed  of  William  B.  Grace,  Michael  P.  Grace, 
and  Charles  B.  Flint,  is  doing  business  in  New  Tork,  and  that  Will- 
iam B.  Grace  and  Charles  B.  Flint  are  residents  of  that  state.  The 
petition  for  the  removal  of  the  cause  shows  that  the  defendant  is  a 
corporation  of  the  state  of  Missouri ;  that  William  B.  Grace  and  Charles 
B.  Flint  reside  in  New  Tork;  and  that  Michael  P.  Grace  is  a  resident 
of  some  state  or  country  unknown  to  defendant,  but  other  than  the 
state  of  Missouri.    The  record,  however,  fails  to  show  of  what  state 
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the  plftintiffB  are  oitizeng.  They  may  be  doing  business  in  and  have 
lesidenoe  in  New  York,  without  necessarily  being  citizens  of  that  state. 
They  are  not  shown  to  be  citizens  of  some  state  other  than  Missouri. 
Bingham  y.  Cahot,  8  Dall.  888;  Ahercrombie  y.  Dupidi^  1  Cranoh^  848 ; 
Jackson  y.  Twentyman^  2  Pet.  186 ;  Sullivan  v.  Fulton  Steam^boat  Co., 
tupra;  Homthal  v.  Collector^  9  Wall.  565 ;  Brown  v.  KeenBf  supra;  Bob* 
ertson  y.  CeasSf  supra. 

It  is  true  that  the  petition  for  remoyal,  after  stating  the  residence 
of  the  plaintiffs,  alleges  '*that  there  is,  and  was  at  the  time  when 
this  action  was  brought,  a  controyersy  therein  between  citizens  of 
different  states."  But  that  is  to  be  deemed  the  unauthorized  con- 
clusion of  law  which  the  petitioner  draws  from  the  facts  preyiously 
ayerred.  Then  there  is  the  bond  giyen  by  the  defendant  on  the  re-S 
moyal  of  the  cause,  which*recites  the  names  of  the  firm  of  William* 
B.  Grace  &  Co.,  and  describes  it  as  **of  the  county  of  Kings  and  state 
of  New  Tork."  If  that  bond  may  be  considered  as  part  of  the  record 
for  the  purpose  of  ascertaining  the  citizenship  of  the  parties,  the 
ayerment  that  the  plaintiffs  are  "of  the  county  of  Kings  and  state  of 
New  York**  is  insufficient  to  show  citizenship.  Bingham  y.  Cabot^  8 
Dall.  882;  Wood  y.  Wagnon,  2  Granch,  9. 

As  the  judgment  must  be  reyersed  and  a  new  trial  had,  we  haye 
felt  it  to  be  our  duty,  notwishstanding  the  record  as  presented  to  us 
fails  to  disclose  a  case  of  which  the  court  below  could  take  cogni- 
zance, to  indicate,  for  the  benefit  of  parties  at  another  trial,  the  con- 
clusion reached  by  us  on  the  merits.  And  we  haye  called  attention 
to  the  insufficient  showing  as  to  the  jurisdiction  of  the  circuit  court, 
so  that,  upon  the  return  of  the  cause,  the  parties  may  take  such  fur- 
ther steps  touching  that  matter  as  they  may  be  adyised. 

The  judgment  is  reyersed  and  the  cause  remanded,  with  directions 
to  set  aside  the  judgment,  and  for  such  further  proceedings  as  may 
not  be  inconsistent  with  this  opinion. 


a09  U.  &  28S) 

Statb  of  Louxsiaha  sx  rsl.  Folsov  and  another  v.  ICayob,  Etc.,  of  thb 
Crrr  of  New  Qblbans. 

(Noyember  19, 18S8.) 

OuawATUTiojiAiirrT  of  Statutb  Rbstriotino  Powbb  of  Tazatzon— Obuoatiov 

of  Cohtbaotb— JuDeMBNT— Foubtbbnth  AjoBHincaHT— Paop- 

BBTT  or  A  JuneicBNT. 

A  sUtate  of  a  state  so  restrictinff  the  taxing  power  of  a  municipal  corporation  as 
to  disenable  it  to  iatiafy  a  Judgment  preyiously  recoyered  against  it  upon  a 
statutory  liability  for  injuries  sustained  from  unlawful  yiolence  within  its  bor* 
ders,  is  not  by  reason  of  that  result  unconstitutional. 

Bach  a  stotute  does  not  impair  the  obligations  of  contracts,  for  the  liabiUty  arises 
from  a  tort;  and  a  Judgment,  thouch  by  a  l^gal  fiction  enforoeable  in  an  ao- 
tion  e»  can^raOu,  is  not  a  contract  uRthin  the  sease  of  the  constitution. 
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Nor  does  such  a  statnte  depriye  anj  one  of  property  agalnat  the  fourteenth  amend- 
ment, for  while  a  judgment  remains  outstanding  the  property  in  it  cannot  be 
said  to  be  gone,  even  tliough  its  collection  be  rendered  impossible. 

Per  Bradley,  J. :  The  property  in  a  judgment  founded  upon  a  purelv  statutory 
liability,  unlike  that  in  a  judgment  based  upon  absolute  rights,  u  qualified 
and  subject  to  legislative  modification  or  abridgment. 

FTarTiAN,  J.,  dissenting. 

In  Error  to  the  Sapreme  Court  of  the  State  of  Loaisiana. 

Robert  Mott,  Tho$.  J.  8emme$  and  Henry  B.  KMy^  for  plaintiffs  in 
error. 

Henry  C.  MiUer,  for  defendant  in  error. 

Field,  J.  The  relators  are  the  holders  of  two  jadgments  against 
the  city  of  New  Orleans, — one  for  $26,850,  the  other  for  $2,000.  Both 
were  recovered  in  the  courts  of  Louisiana, — ^the  first  in  June,  1877,  by 
the  relators;  the  second  in  June,  1874,  by  parties  who  assigned  it  to 
them.  Both  judgments  were  for  damages  done  to  the  property  of 
the  plaintiffs  therein  by  a  mob  or  riotous  assemblage  of  people  in  the 
year  1873.  A  statute  of  the  state  made  municipal  corporations  liable 
for  damages  thus  caused  within  their  limits.  Bey.  St.  La.  1870,  § 
2453.  The  judgments  were  duly  registered  in  the  office  of  the  comp- 
troller of  the  city,  pursuant  to  the  provisions  of  the  act  known  as 
No.  5  of  the  extra  session  of  1870,  and  the  present  proceeding  was 
taken  by  the  relators  to  compel  the  authorities  of  the  city  to  provide 
for  their  payment.  At  the  time  the  injuries  complained  of  were 
committed,  and  one  of  the  judgments  was  recovered,  the  city  of  New 
Orleans  was  authorized  to  levy  and  collect  a  tax  upon  property  within 
its  limits  of  $1.75  upon  every  $100  of  its  assessed  value.  At  the 
time  the  other  judgment  was  recovered  this  limit  of  taxation  was  re- 
duced to  $1.50  on  every  $100  of  the  assessed  value  of  the  property. 
By  the  constitution  of  the  state  adopted  in  1879  the  power  of  the  city 
to  impose  taxes  on  property  within  its  limits  was  further  restricted 
to  10  mills  on  the  dollar  of  the  valuation.  The  effect  of  this  last 
limitation  is  to  prevent  the  relators,  who  are  not  allowed  to  issue  ex- 
ecutions against  the  city,  from  collecting  their  judgments,  as  the  funds 
receivable  from  the  tax  thus  authorized  to  be  levied  are  exhausted  by 
the  current  expenses  of  the  city,  which  must  first  be  met.  The  re- 
lators sought  in  the  state  courts  to  compel  a  levy  by  the  city  of  taxes 
to  meet  their  judgments  at  the  rate  permitted  when  the  damages  were 
done  for  which  the  judgments  were  obtained.  They  contended  that 
the  subsequent  limitation  imposed  upon  its  power  violated  that  clause 
of  the  federal  constitution  which  prohibits  a  state  from  passing  a  law 
impairing  the  obligation  of  contracts,  and  also  that  clause  of  the 
fourteenth  amendment  which  forbids  a  state  to  deprive  any  person  of 
life,  liberty,  or  property  without  due  process  of  law.  The  supreme 
court  of  the  state,  reversing  the  lower  court,  decided  against  the  re- 
lators, and  the  same  contention  is  renewed  here. 

The  right  to  reimbursement  for  damages  caused  by  a  mob  or  riotous 
assemblage  of  people  is  not  founded  upon  any  contract  between  the 
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oity  and  the  sufiPerers.  Its  liability  for  the  damages  is  created  by  a 
law  of  the  legislature^  and  can  be  withdrawn  or  limited  at  its  pleas- 
are.  Municipal  corporations  are  instrumentalities  of  the  state  for 
the  convenient  administration  of  government  within  their  limits. 
They  are  invested  with  authority  to  establish  a  police  to  guard  against 
disturbance ;  and  it  is  their  duty  to  exercise  their  authority  so  as  to 
prevent  violence  from  any  cause,  and  particularly  from  mobs  and 
riotous  assemblages.  It  has  therefore  been  generally  considered  as 
a  just  burden  cast  upon  them  to  require  them  to  make  good  any  loss 
sustained  from  the  acts  of  such  assemblages  which  they  should  have 
repressed.  The  imposition  has  been  supposed  to  create,  in  the| 
holders  of  property  Imble  to  taxation*within  their  limits,  an  interest^ 
to  discourage  and  prevent  any  movements  tending  to  such  violent 
proceedings.  But,  however  considered,  the  imposition  is  simply  a 
measure  of  legislative  policy,  in  no  respect  resting  upon  contract, 
and  subject,  like  all  other  measures  of  policy,  to  any  change  the 
legislature  may  see  fit  to  make,  either  in  the  extent  of  the  liability 
or  in  the  means  of  its  enforcement.  And  its  character  is  not  at 
all  changed  by  the  fact  that  the  amount  of  loss,  in  pecuniary  estima- 
tion, has  been  ascertained  and  established  by  the  judgments  rendered. 
The  obligation  to  make  indemnity  created  by  the  statute  has  no  more 
element  of  contract  in  it  because  merged  in  the  judgments  than  it 
had  previously.  The  term  ''contract"  is  used  in  the  constitution  in 
its  ordinary  sense,  as  signifying  the  agreement  of  two  or  more  minds, 
for  considerations  proceeding  from  one  to  the  other,  to  do  or  not  to 
do  certain  acts.  Mutual  assent  to  its  terms  is  of  its  very  essence. 
A  judgment  for  damages,  estimated  in  money,  is  sometimes  called 
by  text  writers  a  specialty  or  contract  of  record,  because  it  estab- 
lishes a  legal  obligation  to  pay  the  amount  recovered;  and,  by  a  fic- 
tion of  law,  a  promise  to  pay  is  implied  where  such  legal  obligation 
exists.  It  is  on  this  principle  that  an  action  ex  contractu  will  lie  upon 
a  judgment.  Chit.  Gont.  (Perkins'  Ed.)  87.  But  this  fiction  cannot 
convert  a  transaction  wanting  the  assent  of  parties  into  one  which 
necessarily  implies  it.  Judgments  for  torts  are  usually  the  result  of 
violent  contests,  and,  as  observed  by  the  court  below,  are  imposed 
upon  the  losing  party  by  a  higher  authority  against  his  will  and  pro- 
test. The  prohibition  of  the  federal  constitution  was  intended  to  se- 
cure the  observance  of  good  faith  in  the  stipulation  of  parties  against 
any  state  action.  Where  a  transaction  is  not  based  upon  any  assent 
of  parties,  it  cannot  be  said  that  any  faith  is  pledged  with  respect  to 
it;  and  no  case  arises  for  the  operation  of  the  prohibition.  Garrison 
V.  City  of  New  York,  21  Wall.  203.  There  is  therefore  nothing  in 
the  liabilities  of  the  city,  by  reason  of  which  the  relators  recovered 
their  judgments,  that  precluded  the  state  from  changing  the  taxing 
power  of  the  city,  even  though  the  taxation  be  so  limited  as  to  post- 
pone the  payment  of  the  judgments.  « 
*The  clause  of  the  fourteenth  amendment  cited  is  equally  inopera-* 
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tive  to  restrain  the  action  of  the  state.  Conceding  that  the  judg- 
ments, though  founded  upon  claims  to  indemnity  for  unlawful  acts  of 
mobs  or  riotous  assemblages,  are  property  in  the  sense  that  they  are 
capable  of  ownership  and  may  have  a  pecuniary  value,  the  relators 
cannot  be  said  to  be  deprived  of  them  so  long  as  they  continue  an 
existing  liability  against  the  city.  Although  the  present  limitation 
of  the  taxing  power  of  the  city  may  prevent  the  receipt  of  sufficient 
funds  to  pay  the  judgments,  the  legislature  of  the  state  may,  upon 
proper  appeal,  make  other  provision  for  their  satisfaction.  The 
judgments  may  also,  perhaps,  be  used  by  the  relators  or  their  assigns 
as  offsets  to  demands  of  the  city;  at  least,  it  is  possible  that  they  may 
be  available  in  various  ways.  Be  this  as  it  may,  the  relators  have 
no  such  vested  right  in  the  taxing  power  of  the  city  as  to  render  its 
diminution  by  the  state,  to  a  degree  affecting  the  present  collection  of 
their  judgments,  a  deprivation  of  their  property  in  the  sense  of  the 
constitutional  prohibition.  A  party  cannot  be  said  to  be  deprived  of 
his  property  in  a  judgment  because  at  the  time  he  is  unable  to  collect 
it. 

The  cases  in  which  we  have  held  that  the  taxing  power  of  a  munic- 
ipality continues,  notwithstanding  a  legislative  act  of  limitation  or 
repeal,  are  founded  upon  contracts;  and  decisions  in  them  do  not 
rest  upon  the  principle  that  the  party  affected  in  the  enforcement  of 
his  contract  rights  has  been  thereby  deprived  of  any  property,  but 
upon  the  principle  that  the  remedies  for  the  enforcement  of  his  con- 
tracts, existing  when  they  were  made,  have  been  by  such  legislation 
impaired.  The  usual  mode  in  which  municipal  bodies  meet  their 
pecuniary  contracts  is  by  taxation.  And  when,  upon  the  faith  that 
such  taxation  will  be  levied  contracts  have  been  made,  the  constitu- 
tional inhibition  has  been  held  to  restrain  the  state  from  repealing  or 
diminishing  the  power  of  the  corporation  so  as  to  deprive  the  holder 
of  the  contract  of  all  adequate  and  efficacious  remedy.  As  we  have 
often  said,  the  power  of  taxation  belongs  exclusively  to  the  legisla- 
tive department  of  the  government,  and  the  extent  to  which  it  shall 
be  delegated  to  a  municipal  body  is  a  matter  of  discretion,  and  may 
be  limited  or  revoked  at  the  pleasure  of^the  legislature.  But,  as  we 
held  in  Wolff  y.  New  Orleans^  103  U.  S.  858,  and  repeated  in  LouisU 
ana  v.  PiUhwry,  105  U.  S.  278,  in  both  cases,  by  the  unanimous 
judgment  of  the  court,  the  legislation  in  that  respect  is  subject  to 
this  qualification,  which  attends  all  state  legislation,  that  it — 

"  shall  not  conflict  with  the  prohibitions  of  the  constitution  of  the  United 
States,  and,  among  other  things,  shall  not  operate  directly  upon  contracts  of 
the  corporation,  so  as  to  impair  their  obligation  by  abrogating  or  lessening 
the  means  of  their  enforcement.  Legislation  producing  this  latter  result, 
not  indirectly  as  a  consequence  of  legitimate  measures  taken,  as  will  sometimes 
happen,  but  directly  by  operating  upon  those  means,  is  prohibited  by  the 
constitution,  and  must  be  disregarded*— treated  as  if  never  enacted,--by  aU 
courts  recognizing  the  constitution  as  the  paramount  law  of  the  land.  This 
doctrine  has  been  repeatedly  asserted  by  this  court  when  attempts  have  been 
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made  to  limit  the  power  of  taxation  of  a  municipal  body,  upon  the  faith  of 
which  contracts  have  been  made,  and  bj  means  of  which  idone  they  could 
be  performed.  *  ♦  ♦  However  great  the  control  of  the  legislature  over 
the  corporation  while  it  is  in  existence,  it  must  be  exercised  in  subordination 
to  the  principle  which  secures  the  inviolability  of  contracts." 

This  doctrine  can  have  no  application  to  claims  against  municipal 
corporations  founded  upon  torts  of  the  character  mentioned.  Whether 
or  not  the  state,  in  so  limiting  the  power  of  the  city  to  raise  funds 
by  taxation  that  it  cannot  satisfy  all  claims  against  it  recognized  by 
law,  though  not  resting  upon  contract,  does  a  wrong  to  the  relators, 
which  a  wise  policy  and  a  just  sense  of  public  honor  should  not  sanc- 
tion, is  not  a  question  upon  which  this  court  can  pass.  If  the  action 
of  the  state  does  not  fall  within  any  prohibition  of  the  federal  consti- 
tution, it  lies  beyond  the  reach  of  our  authority. 

The  question  of  the  effect  of  legislation  upon  the  means  of  enforc- 
ing an  ordinary  judgment  of  damages  for  a  tort,  rendered  against  the 
person  committing  it,  in  favor  of  the  person  injured,  may  involve 
other  considerations,  and  is  not  presented  by  the  case  before  us. 
Judgment  affirmed. 

*  Bradlxt,  J.  I  concur  in  the  judgment  in  this  case  on  the  special? 
ground  that  remedies  against  municipal  bodies,  for  damages  caused 
by  mobs,  or  other  violators  of  law»  unconnected  with  the  municipal 
government,  are  purely  matters  of  legislative  policy,  depending  on 
positive  law,  which  may  at  any  time  be  repealed  or  mod^ed,  either 
before  or  after  the  damage  has  occurred,  and  the  repeal  of  which 
causes  the  remedy  to  cease.  In  giving  or  withholding  remedies  of 
this  kind,  it  is  simply  a  question  whether  the  public  shall  or  shall  not 
indemnify  those  who  sustain  losses  from  the  unlawful  acts  or  combi- 
nations of  individuals;  and  whether  it  shall  or  shall  not  do  so  is  a 
matter  of  legislative  discretion;  just  as  it  is  whether  the  public  shall 
or  shall  not  indemnify  those  who  suffer  losses  at  the  hands  of  a  pub- 
lic enemy,  or  from  intestine  conunotions  or  rebellion ;  and,  as  the 
judgments  in  the  present  case  were  founded  upon  a  law  giving  this 
kind  of  remedy,  I  agree  with  the  court  that  any  restraint  of  taxation 
which  may  affect  the  means  of  enforcing  them  is  within  the  consti- 
tutional power  of  the  legislature.  Until  the  claim  is  reduced  to  pos- 
session, it  is  subject  to  legislative  regulation.  But  an  ordinary  judg- 
ment of  damages  for  a  tort,  rendered  against  the  person  committing 
it,  in  favor  of  the  person  injured,  stands  upon  a  very  different  foot- 
ing. Such  a  judgment  is  founded  upon  an  absolute  right,  and  is  as 
much  an  article  of  property  as  anything  else  that  a  party  owns;  and 
the  legislature  can  no  more  violate  it  without  due  process  of  law  than 
it  can  any  other  property.  To  abrogate  the  remedy  for  enforcing  it, 
and  to  give  no  other  adequate  remedy  in  its  stead,  is  to  deprive  the 
owner  of  his  property  within  the  meaning  of  the  fourteenth  amend- 
ment.   The  remedy  for  enforcing  a  judgment  is  the  life  of  the  judg- 
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ment^  jnst  as  much  as  the  remedy  for  enforcing  a  contract  is  the  life 
of  the  contract.  While  the  original  constitution  protected  only  con- 
tracts from  being  impaired  by  state  laws,  the  foaiteenth  amendment 
protects  every  species  of  property  alike,  except  such  as  in  its  nature 
and  origin  is  subject  to  legislative  control.  Hence,  I  regard  it  im- 
portant clearly  to  distinguish  between  this  kind  of  judgment  now 
under  consideration  and  other  judgments,  for  claims  based  upon  the 
absolute  right  of  the  party. 

1 

•  *Hablan,  J.,  dissenting.    By  the  constitution  of  Louisiana  adopted 

in  1879,  and  which  went  into  effect  January  1,  1880,  it  is  declared 
that  "no  parish  or  municipal  tax  for  all  purposes  whatever  shall  ex- 
ceed ten  mills  on  the  dollar  of  valuation.  *"  The  judgments  held  by 
plaintiffs  in  error  against  the  city  of  New  Orleans  were  rendered  and 
became  final  long  before  the  adoption  of  that  constitutional  provision. 
At  the  time  of  their  rendition,  the  law  forbade  execution  against  the 
defendant,  but  the  city  had  the  power,  and  was  under  a  duty,  which 
the  courts  could  compel  it  to  discharge,  to  include  in  its  budget 
or  annual  estimate  for  contingent  expenses  a  sum  sufficient  to  pay 
these  judgments.  At  that  time,  also,  the  rate  of  taxation  prescribed 
by  law  was  ample  to  enable  the  city  to  meet  all  such  obligations. 
But  if  the  limitation  upon  taxation  imposed  by  the  state  constitution 
be  applied  to  the  judgments  in  question,  then  it  is  conceded  the  city 
cannot  raise  more  money  than  will  be  required  to  meet  the  ordinary 
and  necessary  expenses  of  municipal  administration.  Consequently, 
under  the  limit  of  10  mills  on  the  dollar  of  valuation,  the  judgments 
of  plaintiffs  become  as  valueless  as  they  would  be  had  the  state  con- 
I  stitution  in  terms  forbidden  the  city  from  paying  them. 

•  I  am  of  opinion^that  the  state  constitution  of  1879  cannot  be  ap- 
plied to  these  judgments  without  bringing  it  into  conflict  with  that 
provision  of  the  national  constitution  which  declares  that  no  state 
shall  deprive  any  person  of  property  without  due  process  of  law. 
That  these  judgments  are  property  within  the  meaning  of  the  consti- 
tntion  cannot,  it  seems  to  me,  be  doubted.  They  are  none  the  less 
property  because  the  original  cause  of  action  did  not  arise  out  of 
contract  in  the  literal  meaning  of  that  word,  but  rests  upon  a  statute 
making  municipal  corporations  liable  for  property  destroyed  by  a 
mob.    If  a  judgment  giving  damages  for  such  a  tort  is  not  a  contract 

S  within  the  meaning  of  the  contract  clause  of  the  constitution,  it  is, 

•  nevertheless,  property,  of  which  the  owner  may  not  be  deprived  with- 
out due  process  of  law.  Its  value  as  property  depends  in  every  legal 
sense  upon  the  remedies  which  the  law  gives  to  enforce  its  collection. 
To  withhold  from  the  citizen  who  has  a  judgment  for  money  the  ju- 
dicial means  of  enforcing  its  collection — or,  what  is,  in  effect,  the 
same  thing,  to  withdraw  from  the  judgment  debtor,  a  municipal  cor- 
poration, the  authority  to  levy  taxes  for  its  payment — is  to  destroy 
the  value  of  the  judgment  as  property. 
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In  PampeUy  v.  Oreen  Bay  Co.  13  Wall.  166,  this  court  had  occa- 
sion to  consider  the  meaning  of  that  provision  in  the  constitutions  of 
the  several  states  which  forbids  private  property  from  being  taken  for 
public  purposes  without  just  compensation  therefor.  Under  the  au- 
thority of  statutes  of  Wisconsin  certain  dams  were  constructed  across 
a  public  navigable  stream  of  that  state.  The  dams  so  constructed 
caused  the  waters  to  overflow  the  land  of  a  citizen,  resulting  in  the 
almost  complete  destruction  of  its  value.  The  argument  was  there 
made  that  the  land  was  not  taken  within  the  meaning  of  the  consti- 
tution,  and  that  the  damage  was  only  the  consequential  result  of  such 
use  of  a  navigable  stream  as  the  government  had  a  right  to  make  for 
the  purposes  of  navigation.  But,  touching  that  suggestion,  this 
court  said : 

^*  It  would  be  a  very  curious  and  unsatisfactory  result  if,  in  construing  a 
provision  of  constitutional  law,  always  understood  to  have  been  adopted  for 
protection  and  security  to  the  rights  of  the  individual  as  against  the  govern- 
ment, and  which  has  received  the  commendation  of  Jurists,  statesmen,  and 
commentators,  as  placing  the  just  principles  of  the  common  law  on  that  sub- 
ject beyond  the  power  of  ordinary  legislation  to  change  or  control  them,  it 
shall  be  held  that  if  the  government  refrains  from  the  absolute  conversion  of 
real  property  to  the  uses  of  the  public  it  can  destroy  its  value  entirely,  can  in- 
flict irreparable  and  permanent  injury  to  any  extent,  can,  in  effect,  subject  it  to 
total  destruction  without  making  any  compensation,  because,  in  the  narrow- 
est sense  of  that  word,  it  is  not  taken  for  the  public  use.  Such  a  construction 
would  pervert  the  constitutional  provision  into  a  restriction  upon  the  rights^ 
of  the  citizen,  as  those  rights  stood  at  the  common  law,  instead  of  the  govern- « 
ment,  and  make  It  an  authority  for  invasion  of  private  rights  under  the  pre-* 
text  of  the  public  good,  which  had  no  warrant  in  the  laws  or  practice  of  our 
4ince8tors.'' 

These  principles  of  constitutional  construction  have  an  important 
l)earing  upon  the  present  case.  If  the  property  of  the  citizen  is 
''taken,"  within  the  meaning  of  the  constitution^  when  its  value  is 
destroyed  or  permanently  impaired  through  the  act  of  the  govern- 
ment, or  by  the  act  of  others  under  the  sanction  or  authority  of  the 
;govemment,  it  would  seem  that  the  citizen,  holding  a  judgment  for 
money  against  a  municipal  corporation, — which  judgment  is  capable 
of  enforcement  by  judicial  proceedings  at  the  time  of  its  rendition, — 
is  deprived  of  his  property  without  due  process  of  law,  if  the  state,  by 
a  subsequent  law,  so  reduces  the  rate  of  taxation  as  to  make  it  im- 
possible for  the  corporation  to  satisfy  such  judgment.  Since  the 
value  of  the  judgment,  as  property,  depends  necessarily  upon  the 
remedies  given  for  its  enforcement,  the  withdrawal  of  all  remedies 
for  its  enforcement,  and  compelling  the  owner  to  rely  exclusively 
upon  the  generosity  of  the  judgment  debtor,  is,  I  submit,  to  deprive 
the  owner  of  his  property. 

But  it  is  said  that  the  plaintiffs  are  not  deprived  of  their  judg- 
ments, so  long  as  they  continue  to  be  existing  liabilities  against  the 
•city.  My  answer  is,  that  such  liability  upon  the  part  of  the  city  is  of 
QO  consequence,  unless,  when  payment  is  refused,  it  can  be  enforced  by 
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legal  proceedings.  A  money  judgment  whioh  cannot  be  collected  is 
of  as  little  yalae  as  Pampelly's  farm  was,  when  covered  by  water  to 
such  an  extent  that  it  could  not  be  used  for  any  of  the  purposes  for 
whioh  land  is  desired. 

It  is  also  said  by  my  brethren  that  plaintiffs  are  not  deprived  of 
their  property  in  these  judgments  because  at  the  time  they  are  un- 
able to  collect  them.  No  state  shall  ''deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law,"  is  the  mandate  of  the 
constitution.  Gould  a  state  law  depriving  a  person  of  his  liberty  be 
sustained  upon  the  ground  that  such  deprivation  was  only  for  a  time  ? 
Pumpelly's  land  was  adjudged  to  have  been  taken  within  the  mean- 
Sing  of  the  constitution,  although  it  was  possible  that,  at  some  future 
^time,  the^dams  constructed  under  the  authority  of  the  state  might 
be  abandoned,  or  might  give  way,  causing  the  waters  to  retire  within 
their  original  limits,  and  thereby  enabling  the  owner  to  reoccupy  his 
farm.  It  is  barely  possible  that  the  people  of  Louisiana  may,  at 
some  future  period  in  their  history,  amend  her  constitution,  so  as  to 
permit  the  city  of  New  Orleans  to  levy  taxes  sufficient  to  meet  its  in- 
debtedness, as  established  by  the  judicial  tribunals  of  that  state.  But 
such  a  possibility  cannot  properly  be  recognized  as  an  element  in  the 
legal  inquiry  whether  the  state  may  so  reduce  the  rate  of  taxation,  by 
one  of  its  municipal  corporations,  as  to  deprive  it  altogether  of  the 
power  to  pay  valid  judgments  against  it,  which,  at  the  time  of  their 
rendition,  and  under  the  rate  of  taxation  which  then  obtained,  were 
collectible  through  judicial  proceedings.  It  is  further  said  that  these 
judgments  may  also,  "perhaps,**  be  used  by  the  relators  or  their  as- 
signees as  offsets  to  demands  of  the  city.  My  answer  is,  that  the  city 
may  never  have  such  demands.  The  possibility  that  it  may  have, 
ought  not  to  control  the  determination  of  this  case,  involving,  I  sub- 
mit, a  present  deprivation  of  property  without  due  process  of  law. 

In  this  case,  before  the  adoption  of  the  constitution  of  1879-80,  be- 
fore even  the  convention  that  framed  it  met,  the  plaintiffs  had  ob- 
tained, in  the  inferior  state  court,  a  final  order,  in  a  mandamus  suit, 
requiring  the  city  of  New  Orleans  to  include  in  its  next  budget  or 
statement  of  liabilities  (and  in  succeeding  budgets,  until  they  were 
paid)  the  amounts  of  existing  judgments  against  it,  including  those 
held  by  plaintiffs,  and  to  levy  a  tax  to  the  extent  of  $1.75  on  every 
$100  of  valuation  to  meet  them.  This  judgment,  in  the  mandamus 
suit,  was  in  accordance  with  the  law  of  the  state  as  it  then  was. 
Plaintiffs,  by  the  application  of  the  constitutional  limitation  upon 
municipal  taxation,  adopted  after  rendition  of  judgment  in  the  m/inda- 
mus  suit^  is  thus  deprived  not  only  of  the  benefit  of  that  judgment, 
but  of  all  power  to  enforce  the  collection  of  the  original  judgments, 
in  the  only  way  they  can  be  enforced,  or  be  made  of  any  value.  If 
^  this  be  not  a  deprivation  of  property  without  due  process  of  law,  it 
« is,  I  think,  difficult  to  conceive  of  a  case  involving  such  a  deprivation. 
^    *  For  these  reasons,  I  feel  constrained  to  dissent  from  the  judgment. 
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(109  U.  S.  276) 

MONOKQAHBLA  NaT.  BaNK  07  BbOWKSVILLB,  Pa.,  V.  JaOOBUB. 

(November  19. 1888.) 

Witness— OoMFBTEHOT—AoTzoNB  bt  ob  agaxnbt  Ezbcutobs. 

Section  868  of  the  Reyised  Statutes  of  the  United  States,  which  provides  that  in 
actions  in  the  courts  of  the  United  States  hv  or  against  executors,  adminis- 
trators, or  guardians,  in  which  ludgment  may  oe  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify  against  the  other  as  to  any  trans- 
action with  or  statement  by  the  testator,  intestate,  or  ward,  nnless  called  by 
the  opposite  party  or  the  court,  is  applicable  only  to  cases  in  which  the  exec- 
utor, administrator,  or  guardian  is  a  party  to  the  record. 

In  Error  to  the  Gircait  Court  of  the  United  States  for  the  West- 
em  District  of  Pennsylvania. 

D.  r.  WcUaon,  for  plaintiff  in  error. 

Thoi.  C.  Lazear  and  W.  W.  Douglasi,  for  defendant  in  error. 

Hablan,  J.  The  plaintiff  in  error  having  recovered  a  judgment 
for  $9,056.13  against  Alfred  Patterson,  in  the  circuit  court  of  the 
United  States  for  the  western  district  of  Pennsylvania,  caused  an 
execution  attachment  to  be  issued  against  the  Fayette  County  Bail- 
road  Company  and  Samuel  H.  Jacobus,  the  defendant  in  error,  at- 
taching as  the  property  of  Patterson  certain  shares  of  the  capital 
stock  of  that  company  which  stood  in  the  name  of  Jacobus.  The 
attachment  was  duly  served  upon  Patterson,  Jacobus,  and  the  rail- 
road company.  The  controlling  issue  in  the  case  is  whether  theS 
stock  was  the  property^of  Alfred  Patterson  and  liable  to  be  attached? 
in  satisfaction  of  the  judgment  against  him.  Jacobus  claims  that 
the  stock  became  his  property  in  virtue  of  an  unrecorded  assignment 
and  transfer  for  a  valuable  consideration  by  Alfred  Patterson  prior 
to  the  rendition  of  that  judgment;  consequently,  that  it  is  not  liable 
to  the  bank's  attachment.  In  the  progress  of  the  litigation  Patter* 
son  died,  and  his  administrator  was  substituted  of  record  as  a  party 
defendant.  The  contention  on  the  part  of  the  bank  is  that  the  as- 
signment was  by  an  insolvent  debtor  in  trust  for  certain  preferred 
creditors,  and  that  it  must  have  been  recorded  in  order  to  protect 
the  stock  from  the  attachment  of  judgment  creditors;  that  of  Jaco- 
bus is  that  the  assignment  was  made  in  consideration  of  his  assump- 
tion of  certain  liabilities  of  the  debtor,  and  without  any  intent  upon 
the  part  of  either  himself  or  Patterson  to  hinder,  delay,  or  defraud 
the  creditors  of  the  latter.  At  the  trial,  Jacobus,  a  witness  in  his 
own  behalf,  was  allowed,  over  the  objections  of  plaintiff,  to  testify  as 
to  what  took  place  between  him  and  Patterson  at  the  time  the  stock 
in  question  was  assigned  by  the  latter  to  the  former.  The  adminis- 
trator was  also  permitted,  over  the  objection  of  the  plaintiff,  to  prove 
— he  being  present  on  the  occasion  of  the  assignment — ^that  the  as- 
sumption by  Jacobus  of  certain  debts  of  Patterson's  was  in  consider- 
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ation  and  on  the  faith  of  the  transfer  of  this  stock.  This  testimony 
bore  directly  upon  the  controlling  issue  in  the  case  between  the  bank 
and  Jacobus. 

Whether  Jacobus  and  the  administrator  of  Patterson  were  com* 
petent  witnesses  depends  upon  the  construction  of  section  858  of  the- 
Bevised  Statutes^  which  provides  that  ''in  the  courts  of  the  United 
States  no  witness  shall  be  excluded  in  any  action  on  account  of  color, 
or  in  any  civil  action  because  he  is  a  party  to  or  interested  in  the 
issue  tried:  provided,  that  in  actions  by  or  against  executors,  admin- 
istrators, or  guardians,  in  which  judgment  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed  to  testify  against  the 
other  as  to  any  transaction  with  or  statement  by  the  testator,  intes- 
tate, or  ward,  unless  called  to  testify  thereto  by  the  opposite  party,. 

Hor  required  to  testify  thereto  by  the  court." 

?  •In  Potter  v.  Nat.  Bank,  102  U.  S.  163,  we  held  that  in  actions  ia 
which  judgment  may  be  rendered  for  or  against  an  executor,  admin- 
istrator, or  guardian,  it  is  no  objection  to  the  competency  of  the  wit- 
ness that  he  is  interested  in  the  issue  to  be  tried,  because,  in  such 
cases,  the  statute  excluded  only  parties  to  the  record ;  that  is,  those 
who,  according  to  the  established  rules  of  pleading  and  evidence,  are 
parties  to  the  issue.  It  is  now  argued  by  plaintiff  in  error  that  Ja- 
cobus, as  well  as  the  administrator  of  Alfred  Patterson,  are  parties  to- 
the  record,  and,  unless  called  by  the  court  or  the  opposite  party,  are^ 
incompetent  to  testify  as  to  any  transactions  or  statements  by  the 
intestate.  We  are  of  opinion  that  they  were  each  competent  as  a  wit- 
ness on  the  issue  between  the  bank  and  Jacobus,  as  to  whether  these^ 
shares  of  stock  were  the  property  of  the  latter,  and  subject  to  the^ 
former's  attachment.  The  liability  of  Alfred  Patterson  to  the  bank 
had  become  fixed  by  the  judgment  against  him  for  the  debt.  There^ 
can  be  no  judgment  against  his  estate,  in  this  action,  by  which  the^ 
amount  of  the  bank's  claim  can  be  increased,  or  whereby  Patterson's 
estate  can  be  released  from  liability  in  whole  or  in  part.  The  real 
issue  was  between  the  bank  and  Jacobus,  and  consequently  the  case 
is  within  the  first  clause  of  section  858,  which  provides  that  ''no  wit- 
ness shall  be  excluded  *  *  *  in  any  civil  action  because  he  is  a 
party  to  or  interested  in  the  issue  tried."  Within  the  meaning  and 
object  of  the  proviso,  this  is  not  an  action  by  or  against  an  adminis- 
trator, on  which  judgment  may  be  rendered  for  or  against  him.  We 
are  of  opinion  that  there  was  no  error  in  admitting  Jacobus  or  the  ad- 
ministrator of  Patterson  to  testify  on  their  own  motion. 

In  reference  to  the  merits  of  the  case,  we  do  not  perceive  that  any 
error  was  committed  by  the  circuit  court.  The  jury  were  properly 
instructed  as  to  the  law  of  the  case.    The  judgment  is  affirmed. 
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Washbb  and  another  v.  Connbotiout  Mut.  Livb  Ins.  Oo. 

(KoTemb«r  26, 1883.) 
BuBvnBfl  AS  Fatobttju  of  thb  LaW'Powbr— Substantial  Bxbodtion  Suf- 

FIOIBRT— IhTBHTZON  TO  IiZBBOIBB  InFBRBBD. 

The  favor  with  which  the  law  regards  sureties  cannot  affect  the  determination  of 
collateral  questions  which,  though  indirectly  touching  the  interests  of  the 
sureties,  do  not  arise  out  of  the  contract  of  suretyship  itself. 

The  extension  of  an  outstanding  mortgage  upon  an  estate  which  the  person  extend- 
ing the  same  is  hy  will  empowered  to  **  incumber  hy  way  of  mortj^age  or  oth- 
erwise, and  renew  the  same,"  is  a  valid  execution  of  the  power,  bemg  identical 
in  effect  with  the  literal  exercise  of  the  authority  by  the  creation  of  a  new 
mortgage  in  place  of  the  old  one. 

When,  from  the  whole  scope  of  an  instrument,  which  would  be  valid  as  the  execu- 
tion of  a  power,  an  intention  can  be  gathered  to  act  under  the  power,  the  in- 
strument, though  not  expressly  referring  to  the  power,  will  be  deemed  an  ex- 
ercise thereof;  and  if  the  instrument  would  have  no  effect  unless  made  in 
pursuance  thereof,  the  Intention  will  be  inferred,  ut  rei  magis  vdUat  quam  pereat. 

Appeal  from  the  Girctiit  Court  of  the  United  States  for  the  North* 
em  District  of  Illinois. 

John  S.  MUleTf  for  appellants. 

Edward  S.  liham,  for  appellees. 

Matthews,  J.  This  appeal  brings  into  reyiew  a  decree  for  the 
foreclosure  of  a  mortgage  of  real  estate  and  a  sale  of  the  mortgaged 
premises,  and  dismissing  a  cross-bill  filed  by  the  appellants  praying 
that  the  mortgage  might  be  declared  not  to  be  a  lien  on  the  premises 
and  delivered  up  to  be  canceled.  The  mortgage  in  question  was 
dated  February  24, 1869,  and  was  made  by  Cyrenius  Beers  and  Mary 
Beers,  his  wife,  to  secure  payment  of  a  debt  due  from  the  husband 
to  the  mortgagee,  according  to  the  terms  of  his  bond,  conditioned 
for  the  payment  thereof  on  February  24,  1874,  with  interest  at  the 
rate  of  8  per  cent,  per  annum,  payable  semi-annually.  The  title  to 
the  real  estate  mortgaged  is  recited  in  the  mortgage  to  be  in  the 
wife.  Mary  Beers  died,  leaving  a  will,  which  was  duly  admitted  to 
probate  in  March,  1872.     It  is  as  follows :  g 

***I,  Mary  Beers,  wife  of  Cyrenius  Beers,  of  Chicago,  of  lawful  age  and  sound!? 
mind,  in  view  of  the  uncertainty  of  human  life,  do  make,  publish,  and  declare 
this  my  last  will  and  testament. 

*^Fir8t  I  order  all  of  my  debts  to  be  paid,  including  the  expenses  of  my 
funeral  and  last  illness. 

<*  Second.  I  give  and  bequeath  to  my  husband,  Cyrenius  Beers,  all  the  estate, 
both  real,  personal,  and  mixed,  of  which  I  die  seized  or  possessed,  to  be  held 
by  him  in  trust  for  the  following  uses,  purposes,  and  trusts,  and  none  other; 
that  is  to  say:  To  receive  the  rents,  income,  and  profits  thereof  during  his 
life,  with  the  remainder  to  my  children,  Mary  C.  Foster,  wife  of  Orrington  C. 
Foster,  Bissa  J.  Beers,  and  Charles  G.  Beers,  share  and  share  alike,  to  them, 
their  heirs  and  assigns,  forever.  But  provided  that  said  Cyrenius  Beers  may 
incumber  the  same  by  way  of  mortgage  or  trust  deed  or  otherwise,  and  renew 
the  same,  for  the  purpose  of  raising  money  to  pay  off  any  and  all  incumbrances 
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now  on  said  property,  and  which  trust  deed  or  mortgage  so  made  shall  be  as 
valid  as  though  he  held  an  absolute  estate  in  said  property.  But  provided 
further,  that  the  said  Gyrenius  Beers  may,  in  his  discretion,  during  his  life, 
sell  and  dispose  of  any  or  all  the  i*eal  estate  of  which  I  may  die  seized  or 
possessed,  as  though  he  held  an  absolute  estate  in  the  same,  and  out  of  the 
proceeds  pay  any  of  the  incumbrances  upon  any  of  the  property  of  which  I 
may  die  seized  and  possessed,  and  the  remainder,  over  and  above  what  may  be 
required  to  pay  the  indebtedness  upon  said  property,  the  same  being  now  in- 
cumbered, to  reinvest  in  such  way  as  he  may  see  proper,  and  from  time  to  time 
sell  and  reinvest,  such  reinvestment  to  continue  to  be  held  in  trust  the  same 
as  the  estate  of  which  I  may  die  possessed;  that  is  to  say,  the  said  Gyrenius 
Beers  only  to  have  the  use  during  his  life  of  said  estate,  with  the  right  of  sale 

^  and  to  incumber  and  reinvest,  the  remainder  after  his  death  to  go  to  my 

^  children  and  their  heirs  forever. 

*  •  «*  Third.  I  hereby  appoint  said  Gyrenius  Beers  executor  of  this  my  last  will 
and  testament,  hereby  waiving  from  him  all  bail  and  security,  as  I  have  a 
right  to  do  under  the  statute  hi  such  cases  made  and  provided,  as  such  exec- 
utor." 

Gyrenins  Beers  qualified  and  acted  as  executor,  administered  the 
estate  fully,  and  was  discharged  September  20, 1877. 

The  appellants  are  children  and  devisees  of  the  testatrix,  and  the 
only  ones  interested  in  the  mortgaged  premises,  as  such;  a  brother, 
the  only  other  child,  Charles  G.  Beers,  having  released  his  interest  to 
them.  The  life  estate  of  Gyrenius  Beers  was  determined  by  his  death, 
on  or  about  February  25,  1878.  The  accruing  interest  on  the  mort- 
gage debt  had  been  duly  paid  by  him  until  the  maturity  of  the  prin- 
cipal sum,  February  24, 1874,  when  the  appellee  and  Gyrenius  Beers 
entered  into  a  written  agreement  whereby  the  time  of  payment  of  the 
principal  of  the  mortgage  debt  was  extended  and  postponed  until 
February  24,  1879,  in  consideration  of  the  agreement  of  Gyrenius 
Beers  to  pay  the  same  when  due,  and  interest  thereon  in  the  mean 
8  time  at  the  rate  of  9  per  cent,  per  annum,  payable  semi-annually. 

•  This  extension  of  the  time  of  payment  of  the  mortgage  debt  was  made 
without  any  consent  thereto  on  the  part  of  the  appellants.  It  is 
claimed  on  their  behalf  that,  as  owners  of  the  estate  mortgaged  by 
the  testatrix  to  secure  the  debt  of  her  husband,  they  are  in  the  posi- 
tion of  sureties,  and  that  the  extension  of  time  for  the  payment  of  the 
debt,  without  authority  from  them,  is,  in  equity,  a  discharge  of  the 
lien  of  the  mortgage.  The  appellee  insists,  in  reply  to  this  claim, 
that  the  agreement  by  which  further  time  was  given  for  the  payment 

8  of  the  debt,  during  which  the  mortgage  was  continued  in  force,  was 
?  authorized  by  the  will  of  Mary  Beers  and  binds  her  devisees.   Whether 
this  be  so  is  the  precise  question  we  are  required  to  decide. 

We  are  reminded,  at  the  outset  of  the  argument,  by  the  counsel  for 
the  appellants,  that,  being  sureties,  they  are  favorites  of  the  law;  that 
their  contract  is  stnictisiimi  jwris;  and  that  nothing  is  to  be  taken 
against  them  by  intendment  or  construction.  It  is  quite  true  that 
"the  extent  of  the  liability  to  be  incurred  must  be  expressed  by  the 
surety,  or  necessarily  comprised  in  the  terms  used  in  the  obligation 
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or  contract;"  that  is,  ''the  obligation  is  not  to  be  extended  to  any 
other  subject,  to  any  other  person,  or  to  any  other  period  of  time  than 
is  expressed  or  necessarily  included  in  it."  "In  this  sense  only,"  con- 
tinues Mr.  Surge,  Law  Surety,  (1st  Amer.  Ed.)  40,  "must  be  under- 
stood the  expression  that  the  contract  of  the  surety  is  to  be  construed 
strictly.  It  is  subject  to  the  same  rules  of  construction  and  interpre- 
tation as  every  other  contract."  Besides,  the  rule  of  construction  ap- 
plies only  to  the  contract  itself,  and  not  to  matters  collateral  and  in- 
cidental, or  which  arise  in  execution  of  it,  which  are  to  be  governed 
by  the  same  rules  that  apply  in  like  circumstances,  whatever  the  re- 
lation of  the  parties.  So  that  the  fact  that  the  appellants  occupy 
the  relation  of  sureties  cannot  control  the  determination  of  the  ques- 
tion whether  the  agreement  extending  the  time  of  payment  of  the 
mortgage  debt,  and  the  continuance  of  the  mortgage  as  an  incum- 
brance upon  the  estate,  was  a  valid  execution  of  the  powers  conferred 
by  the  will  of  the  testatrix.  That  question  must  be  answered  accord- 
ing to  its  own  rules. 

It  is  further  said,  however,  on  the  part  of  the  appellants,  that  the 
agreement  of  February  24,  1874,  cannot  be  sustained  in  support  of 
a  continuation  of  the  mortgage  lien,  as  an  execution  of  the  powers 
conferred  by  the  will  of  Mary  Beers,  because  it  does  not  appear  that 
it  was  so  intended  by  Cyrenius  Beers,  the  donee  of  those  powers.  It 
is  argued  that  the  agreement  of  extension  makes  no  reference  either 
to  the  power  or  to  the  property  of  the  testatrix,  which  is  the  subject 
of  the  power;  that  every  provision  contained  in  it  can  have  its  full 
operation  and  effect;  that  is,  all  that  it  professes  to  do  or  provide  toit 
canl>e  done,  according  to  its  full  tenor,  without  referring  the  act  tor 
the  power,  and  by  referring  it  solely  to  the  individual  interest  of 
Cyrenius  Beers,  as  the  debtor  of  the  appellee.  This,  however,  on  an 
examination  of  its  terms,  will  appear  to  be  an  erroneous  view  of  the  true 
meaning  and  legal  effect  of  the  agreement  of  extension.  It  recites  the 
indebtedness  of  Cyrenius  Beers  to  the  appellee  as  then  due  and  un- 
paid; that  he  had  applied  to  them  to  extend  the  time  for  the  pay- 
ment of  the  principal  sum;  that  Cyrenius  Beers  and  Mary,  his  wife, 
had  executed  and  delivered  their  deed  of  mortgage  to  secure  the  pay- 
ment thereof.  It  is  thereupon  witnessed  that  the  Connecticut  Mutual 
Life  Insurance  Company  doth  thereby  extend  and  postpone  the  time 
of  payment  of  the  principal  sum  until  February  24, 1879,  interest  to 
be  paid  thereon  at  the  rate  of  9  per  centum  per  annum ;  and  in  con- 
sideration thereof  Cyrenius  Beers  agrees  to  pay  the  principal  sum  on 
the  day  named  therefor,  and  the  interest  thereon  as  stipulated ;  it  be- 
ing understood  that,  upon  a  failure  to  pay  any  installment  of  interest, 
the  whole  of  the  principal  sum  shall  thereupon  become  due,  and  may 
be  collected  without  notice,  together  with  all  arrearages  of  interest. 
It  is  also  understood  and  agreed  between  the  parties  that  nothing  in 
the  agreement  shall  operate  to  discharge  or  release  Cyrenius  Beer» 
from  his  liability  upon  the  bond  originaJly  given  for  the  payment  of 
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the  debt,  "but  it  is  expressly  understood  that  this  instrument  is  to 
be  taken  as  collateral  and  additional  security  for  the  payment  of  said 
bond."  It  is  also  expressly  understood  and  agreed  between  the  par- 
ties that  in  the  event  of  failure  on  the  part  of  Cyrenius  Beers  "to 
fulfill,  keep,  and  promptly  perform,  as  well  in  spirit  as  in  letter^  the 
covenants  in  said  mortgage  contained,  given  by  said  Cyrenius  Beers 
to  said  company,  then,  at  the  election  of  the  said  company,  "the 
whole  of  said  principal  sum  in  the  condition  of  said  bond  mentioned 
shall  thereupon  at  once  become  due  and  payable,  and  may  be  col- 
lected without  notice,  together  with  all  accrued  interest  thereon  at 
said  rate  of  nine  per  centum  per  annum,  anything  herein  before  con- 
tained to  the  contrary  notwithstanding." 

Taking  the  instrument  in  all  its  parts,  and  looking  at  itiTentire 
scope  and  purpose,  it  must  be  admitted  that,  notwithstanding  its 
omission  of  any  direct  and  express  stipulation  of  that  character,  its 
meaning  and  legal  effect  are  to  continue  in  force,  so  far  as  the  par- 
ties to  it  had  lawful  authority  to  do  so,  the  covenants  and  lien  of  the 
mortgage  as  security  for  the  payment  of  the  original  debt,  with  the 
interest  reserved  at  the  increased  rate  until  the  expiration  of  the  ex- 
tended time  of  payment.  This  effect  was  undoubtedly  intended  by 
the  parties,  and  this  intention  could  not  take  effect  except  by  virtue 
of  the  powers  contained  in  the  will  of  Mary  Beers.  Cyrenius  Beers, 
as  debtor,  had  no  power  to  continue  the  mortgage  in  force,  nor  as 
tenant  for  life  to  renew  it  as  a  mortgage  in  fee.  This  is  a  demon- 
stration, therefore,  thai  the  instrument  must  be  treated  as  an  exe- 
cution of  those  powers,  because,  if  it  cannot  otherwise  operate  ac- 
cording to  the  intention  of  the  parties,  it  must  be  referred  to  the  power 
which  alone  can  make  it  effectual  in  all  its  provisions. 

The  rule  applicable  in  such  cases,  it  is  claimed,  is  that  deduced  as 
the  doctrine  of  Sir  Edward  Clere*$  Case,  6  Beport  176,  as  stated  by 
1  Sugd.  Powers,  (7th  London  Ed.)  417,  that  "where  the  disposition, 
however  general  it  may  be,  will  be  absolutely  void  if  it  do  not  inure 
as  an  execution  of  the  power,  effect  will  be  given  to  it  by  that  con- 
struction."    Mr.  Chance,  however,  says: 

''There  are,  indeed,  in  the  case  dicta  apparently  to  this  effect:  that  if  the 
instrument  refer  not  to  the  power,  and  can  have  some  effect  by  means  of  the  in- 
terest of  the  party,  though  not  all  the  effect  which  the  words  seem  to  import, 
still  the  instrument  shall  not  operate  as  an  execution  of  the  power,  the  inten- 
tion being  thus  contravened.  It  appears  quite  clear,  however,  at  this  day,  and 
a  reference  to  the  authorities  will,  it  is  apprehended,  show  that  it  has  been 
considered  clear  for  nearly  two  centuries,  that  the  rule  is  not  thus  confined, 
indeed,  it  may  well  be  asked  why,  admitting  that  the  intention  can  be  dis^ 
covered  to  pass  all,  the  intention  should  not  prevail  in  the  one  case  as  well 
as  in  the  other?  What  rule  of  law  or  construction  would  be  thereby  via 
o  lated?"    2  Chance,  Powers,  (London  Ed.  1883)  §  1597,  p.  72. 

•    *  And  Sir  Edward  Suodbn  said : 

'*And  notwithstanding  Sir  Edward  Clere^s  Casey  an  intent,  apparent  upon 
the  face  of  the  instrument,  to  dispose  of  all  the  estate,  would  be  deemed  a 


Digitized  by 


Google 


WABNBB  V.  OONNSOnOUT  MITT.  UFI  IN8.  00.  225 

sufflcieut  reference  to  the  power  to  make  the  instntment  operate  as  an  execu- 
tion of  it,  inasmuch  as  the  words  of  the  instrument  oould  not  otherwise  be 
satisfied."    2  Sugd.  Powers,  (7th  London  Ed«)  e.  6»  §  8,  p.  412. 

In  the  present  case,  as  we  have  seen,  the  legal  effect  and  meaning 
of  the  instrument  cannot  be  satisfied  without  treating  it  as  an  execu- 
tion of  the  powers  under  the  will^  for  Cyrenius  Beers,  merely  as 
debtor,  as  mortgagor,  and  as  owner  of  the  life  estate  under  the  will 
of  his  wife,  could  not  lawfully  agree  to  keep  in  force  and  renew  a 
mortgage  upon  the  estate  of  which  the  appellants  were  devisees  in 
remainder  in  fee. 

The  supreme  court  of  Illinois  in  the  case  of  Funk  y.  Eggleston,  92 
HL  515,  bad  the  question  under  consideration,  and  in  a  learned  opin- 
ion, in  which  a  large  number  of  authorities,  both  English  and  Amer« 
ican,  is  reviewed,  discarded  even  the  modified  English  rule  of  later 
date,  and  adopted  that  formulated  by  Mr.  Justice  Stobt  in  Blagge  v. 
MUti^  1  Story,  427,  as  follows : 

''The  main  point  is  to  arrive  at  the  intention  and  object  of  the  donee  oi. 
the  power  in  the  instrument  of  execution,  and,  that  being  once  ascertained, 
effect  is  given  to  it  accordingly.  If  the  donee  of  the  power  intends  to  ex- 
ecute^ and  the  mode  be  in  other  respects  unexceptionable,  that  intention, 
however  manifested,  whether  directly  or  indirectly,  positively  or  by  just  im- 
plication, will  make  the  execution  valid  and  operative.  I  agree  that  the  in- 
tention to  execute  the  power  must  be  apparent  and  dear,  so  that  the  transac- 
tion is  not  fairly  susceptible  of  any  other  interpretation.  If  it  be  doubtful, 
under  all  the  drcumstances,  then  that  doubt  will  prevent  it  from  being 
deemed  an  execution  of  the  power.  All  the  authorities  agree  that  it  is  not 
necessary  that  the  intention  to  execute  the  power  should  appear  by  express 
terms  or  recitals  in  the  instrument  It  is  suflScient  that  it  should  appear  by 
words,  acts,  or  deeds  demonstrating  the  Intention."  h 

The  rule  as  adopted  by  this  court  was  tersely  stated  by  Mr.* Justice? 
Stbono  in  delivering  its  opinion  in  Blake  v.  Hawkins,  98  U.  8.  815, 
826,  in  this  form ; 

''If  the  will  contains  no  expressed  intent  to  exert  the  power,  yet  if  it  may 
reasonably  be  gathered  from  the  gifts  and  directions  made  that  their  purpose 
and  object  were  to  execute  it,  the  will  must  be  regarded  as  an  execution. 
After  all,  an  appointment  under  a  power  is  an  intent  to  appoint  carried  out, 
and  if  made  by  will  the  intent  and  its  execution  are  to  be  sought  for  through 
the  whole  instrument." 

In  the  case  of  Munaon  v.  Berdan,  85  N.  J.  Eq.  876,  it  is  said : 
<«  It  is  sufficient  if  the  act  shows  that  the  donee  had  in  view  the  subject  of 
the  power." 

And  in  White  y.  Hieks,  88  N.  T.  888,  892,  Dbnio,  C.  J.,  said: 

'*  This  doctrine  proceeds  upon  the  argument  that  by  doing  a  thing  which, 

independently  of  the  power,  would  be  nugatory,  she  (the  donee  of  the  power) 

conclusively  evinced  her  intention  to  execute  the  power." 

And  in  Bewail  v.  WilmeTy  182  Mass.  131, 184,  the  supreme  judicial 
court  of  Massachusetts,  in  reference  to  a  will  made  in  Maryland, 
which  was  the  domicile  of  the  testatrix^  but  the  provisions  of  which 
v.8— 16 
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related  to  both  real  and  personal  estate  situated  in  Massaohasetts, 
held  it  to  be  a  valid  execution  of  a  power  contained  in  the  will  of  her 
father,  whose  domioile  was  in  that  state,  although  it  would  have  been 
otherwise  held  in  Maryland.     Gbat,  G.  J.,  said : 

**But  in  this  commonwealth  the  decisions  in  England  since  our  revolution, 
and  before  the  St.  of  7  Wm.  IV.  and  1  Vict.  c.  26,  §  27,  have  not  been  fol- 
lowed; the  court  has  leaned  towards  the  adoption  or  the  rule  enacted  by  that 
statute  as  to  wills  thereafter  made  in  England,  namely,  that  a  general  devise 
S  or  bequest  should  be  construed  to  include  any  real  or  personal  estate  of  which 
7  the  testator  has  a  general  power  of  appointment,  unless  a*contrary  intention 
should  appear  by  his  will;  and  it  has  been  adjudged  that  the  mere  facts  that 
the  will  relied  on  as  an  execution  of  the  power  does  not  refer  to  the  power, 
oor  designate  the  property  subject  to  it,  and  that  the  donee  of  the  power  has 
Ovher  property  of  his  own  upon  which  his  will  may  operate,  are  not  conclusive 
against  the  validity  of  the  execution  of  the  power;  but  that  the  question  is  in 
every  case  a  question  of  the  intention  of  the  donee  of  the  power,  taking  into 
consideration  not  only  the  terms  of  his  will,  but  the  circumstances  surround- 
ing him  at  the  time  of  its  execution,  such  as  the  source  of  the  power,  the  terms 
of  the  instrument  creating  it,  and  the  extent  of  his  present  or  past  interest  in 
the  property  subject  to  it." 

We  cannot  doubt  that  Cyrenins  Beers,  in  the  agreement  of  Febru- 
ary 24, 1874,  intended  to  exert  whatever  power  had  been  conferred 
upon  him  by  the  will  of  his  wife  to  continue  in  force  the  mortgage  to 
the  appellee  as  an  incumbrance  upon  her  estate,  for  the  reason  that 
it  is  upon  that  supposition  alone  that  it  can  have  its  due  legal  effect, 
ut  res  magis  vaUat  quam  pereat;  and,  by  force  of  the  rules  which  we 
have  seen  ought  to  govern  in  such  cases,  we  hold  that  if  the  agree- 
ment as  made  is  within  the  scope  of  the  power^  it  must  be  regarded 
as  a  valid  execution  of  it. 

The  question  next  to  be  considered,  therefore,  is  whether  Cyrenins 
Beers  was  empowered  by  the  will  of  his  wife  to  consent  to  an  extension 
of  the  time  of  payment  of  the  mortgage  debt,  and  a  continuance  thereby 
of  the  lien  on  the  mortgaged  estate.  It  is  to  be  observed,  in  the  first 
place,  that  he  is  made  executor  of  the  will,  tenant  for  life  for  his  own 
use  of  all  the  property  of  the  testatrix,  and  trustee  of  the  legal  title. 
Whether  his  title  as  trustee  is  to  be  considered  as  a  fee-simple  or  for 
life,  or  a  chattel  interest  only,  it  is  not  necessary  to  decide.  Its  dura- 
tion is  to  be  measured  by  the  nature  of  the  purposes  for  which  it  was 
created,  and  they  include  the  power  to  mortgage,  to  sell,  and  to  rein- 
vest in  his  own  name  as  trustee.  And  it  is  not  without  significance, 
although  of  how  much  importance  is  not  material,  that  the  remainder 
S  in  fee  limited  to  the  children  of  the  testatrix,  and  which  is  described 
•  as  a  limitation  of  all  theTestate  of  which  the  testatrix  should  die  seized 
or  possessed,  is  subsequently  referred  to  as  what  shall  remain  after 
the  death  of  the  tenant  for  life,  and  after  the  exercise  by  him  of  the 
power  of  mortgaging  or  selling  and  reinvesting  has  been  exercised  for 
the  purpose  of  paying  the  indebtedness  upon  the  property.  It  is 
further  to  be  noticed  that  the  powers  to  mortgage  and  to  sell  are  au- 
thorized to  be  exercised  by  him  for  the  purpose  specified,  "as  though 
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be  held  an  absolute  estate  in  said  property. '^  The  speoiflc  power 
given  is  to  *'incamber  the  same  by  way  of  mortgage  or  trust  deed  or 
otherwise,  and  renew  the  same,  for  the  purpose  of  raising  money  to 
pay  off  any  and  all  incumbrances  now  on  said  property/'  and  the  ad- 
ditional power  to  **sell  and  dispose  of  any  or  all  the  real  estate  of 
which  I  may  die  seized  or  possessed,  as  though  he  held  an  absolute 
estate  to  the  same,  and  out  of  the  proceeds  pay  any  of  the  incum- 
brances upon  any  of  the  property  of  which  I  may  die  seized  and  pos- 
sessed," and  ''the  remainder  over  and  above  what  may  be  required 
to  pay  the  indebtedness  upon  said  property,  the  same  now  being  in- 
cumbered, to  reinvest  in  such  way  as  he  may  see  proper,  and  from 
time  to  time  sell  and  reinvest,  such  reinvestment  to  continue  to  be  held 
in  trust  the  same  as  the  estate  of  which  I  may  die  possessed." 

It  is  too  plain  to  admit  of  dispute,  that  under  these  ample  powers 
Gyrenius  Beers  might  have  secured,  by  a  new  mortgage,  a  loan  of 
the  sum  of  money,  at  the  stipulated  rate  of  interest,  necessary  to 
pay  his  indebtedness  to  the  appellee,  and  that  he  might  by  a  new 
loan  from  the  appellee  itself,  secured  by  a  new  mortgage,  upon  the 
same  terms  and  for  the  same  time  as  granted  by  the  agreement  of 
extension,  have  raised  the  money  and  discharged  the  mortgage  now 
in  suit.  Such  a  transaction  would  have  been  strictly  within  the  let- 
ter of  the  authority.  And  yet  it  would,  in  fact,  have  been  nothing 
but  what  was  accomplished  by  the  agreement  of  extension,  namely,  a 
continuance  of  the  old  loan,  secured  by  the  old  mortgage  for  a  new 
term,  and  at  a  higher  rate  of  interest.  The  two  transactions,  though 
not  the  same  in  form,  are  so  in  substance,  and  a  substantial  execu- 
tion of  the  power  is  all  that  is  required.  In  the  case  of  BuUock  v.S 
Fladgate,  1  Yes.  &  B.  471,  where^the  power  was  to  convert  an  estate* 
into  money  and  to  purchase  other  lands,  which  were  the  subject  of 
the  appointment,  the  master  of  the  rolls.  Sir  Willum  Gsant,  no  con- 
version having  taken  place,  but  the  original  estate  having  been  ap- 
pointed, said : 

'*!  apprehend  that  equity  will  uphold  an  appointment  of  the  estate  itself 
as  amounting  substantially  to  the  same  thing;  on  which  principle  it  is  that 
appointments  deviating  considerably  from  the  letter  of  the  powers  under  which 
they  were  made,  have  frequently  been  supported." 

The  power  to  incumber  the  estate  "by  way  of  mortgage  or  trust 
deed  or  otherwise,  and  renew  the  same,"  is  broad  enough  to  include 
the  renewal  and  extension  of  an  existing  incumbrance  as  well  as  the 
creation  of  a  new  one ;  and  this  is  not  inconsistent  with  the  declara- 
tion that  it  is  to  be  "for  the  purpose  of  raising  money  to  pay  off  any 
and  all  incumbrances  now  on  said  property."  The  object  clearly 
was  to  meet  the  demand  of  the  existing  mortgagee  for  punctual  pay- 
ment of  the  debt  secured,  and  to  prevent  the  possible  sacrifice  of  a 
forced  sale  to  satisfy  the  demand,  if  not  complied  with ;  an  object 
which  could  as  well  be  accomplished  by  extending  the  existing  mort- 
gage, as  by  substituting  a  new  one  in  its  place.    The  power  to  renew 
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a  mortgage  given  for  the  purpose  of  raising  money  to  pay  off  an 
existing  incumbrance  is  expressly  given;  to  renew  an  existing  one, 
to  avoid  the  necessity  of  creating  a  new  incumbrance,  is,  we  think, 
reasonably  and  fairly  to  be  implied,  as  equally  within  the  intention 
of  the  testatrix,  and  within  the  scope  of  the  powers  created  by  the 
will.  The  extension  of  a  mortgage  debt,  and  continuance  of  a  mort- 
gage lien,  is  one  mode  of  incumbering  the  property,  and  may  be  a 
step,  and  possibly,  under  some  circumstances,  a  very  important  and 
necessary  one,  in  preparing  for  its  payment  and  extinguishment. 
Indeed,  it  might  well  be,  as  the  transaction  shows  the  parties  to  it  so 
understood,  that  Gyrenius  Beers,  uniting  in  himself  the  various  char- 
acters of  principal  debtor  and  joint  mortgagor,  and  of  executor  of  his 
wife's  will,  tenant  for  life  of  the  estate  devised,  and  trustee  with  the 
i,  ample  powers  conferred  upon  him  of  dealing  with  the  incumbrance, 
V  was,  in  reality ,*constituted  by  the  testatrix  as  the  representative  of 
all  the  interests  created  by  the  will,  fully  authorized,  as  if  he  were 
absolute  owner  of  the  estate,  even  as  she  could  have  done  in  her  life  • 
time,  to  consent  to  the  extension  of  the  time  of  payment  of  the  mort- 
gage debt  without  prejudice  to  the  mortgage  security. 

There  is  no  error  in  the  record,  and  the  decree  of  the  circuit  court 
is  affirmed. 


(109  U.  S.  886) 

Miller  v.  Mayob,  Etc.,  op  the  City  op  New  York  and  others.* 

(November  26,  1883.) 

Brooklyn  Bridge— East  River— Navigable  Waters— Power  op  Congress- 
Act  OF  Congress— Agent  to  Approve — Decision 
Final — Notice  by  Agent, 

Brooklyn  bridge  is  not  a  public  nuisanc  e. 

The  East  river  at  New  York  is  a  pari  of  the  "navigable  waters  of  the  United 
States.'' 

Congress  has  control  of  the  navigable  waters  of  the  United  States  in  all  matters 
connected  with  the  freedom  of  navigation;  and  a  bridge  erected  by  authority 
of  congress,  over  a  navigable  channel,  cannot  be  complained  of  as  a  public 
nuisance,  by  a  person  sullering  damage  or  inconvenience  therefrom  in  com- 
mon with  the  rest  of  the  public. 

The  decision  of  a  person  appointed  by  act  of  congress  to  determine  whether  the 
provisions  of  the  same  act,  authorizing  a  certain  public  work  to  be  built  in  a 
particular  way,  have  been  complied  with,  cannot  be  called  in  question  by  a 
stranger. 

A  notice  given  by  the  chief  engineer,  in  pursuance  of  an  order  from  the  secretary 
of  war,  is  sufficient  notice  under  an  act  of  congress  requiring  the  secretary  of 
war  to  give  notice. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York, 

iSeeS.  C.  10  Fed.  liep.  513. 
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Wm.  H.  AmouXf  for  appellant. 

Jos.  H.  Choate,  for  appellee.  g 

*  Field,  J.  This  suit  was  commenced  in  May,  1876,  to  restrain? 
the  erection  of  the  suspension  bridge  then  under  construction  over 
East  river,  in  the  state  of  New  York,  between  the  cities  of  New  Tork 
and  Brooklyn,  at  the  height  of  185  feet  above  the  river  at  high-water 
mark,  which  was  the  proposed  elevation  of  the  structure.  As  the 
bridge  has  since  been  completed,  if  the  plaintiff  can  make  good  his 
contention,  and  establish  that  when  he  filed  his  bill  he  was  entitled 
to  the  relief  prayed,  he  may  claim  that  the  bridge  shall  be  raised  to 
a  greater  elevation,  or  be  entirely  abated.  He  is  the  lessee  of  cer- 
tain warehouses  on  the  banks  of  the  river  above  the  point  of  the 
proposed  crossing  of  the  bridge,  and  he  states  that  he  brings  the  suit 
on  behalf  of  himself  and  of  all  others  similarly  situated.  No  one, 
however,  has  united  with  him  in  its  prosecution.  He  stands  alone 
^8  complainant,  and  alleges  that  the  bridge,  if  erected  as  projected 
and  intended  to  the  height  designated,  would  be  built  without  lawful 
power  and  authority;  that  it  would  be  a  nuisance,  and  obstruct,  im- 
pair,  and  injuriously  modify  the  navigation  of  the  river,  and  might 
seriously  and  prejudicially  affect  the  commerce  of  the  port  of  New 
York ;  that  merchant  vessels  from  the  New  England  states  and  Brit- 
ish provinces,  and  from  ports  south  of  New  Tork,  and  vessels  en- 
gaged in  foreign  commerce,  pass  and  repass  on  the  river  the  intended 
location  of  the  bridge;  that  the  masts  of  a  large  proportion  of  these 
vessels  exceed  135  feet  in  height;  and  that  the  expense  to  them  of 
striking  parts  of  their  masts  in  passing  under  the  bridge  if  built  as 
proposed,  with  the  detention  and  additional  towage  rendered  neces- 
sary, would  be  so  great  as  to  destroy  his  warehouse  business  and  be  a 
private  and  irreparable  injury  to  him,  for  which  an  action  at  law 
would  afford  no  adequate  redress.  He  accordingly  prays  an  adjudi- 
cation of  the  court  upon  the  character  and  effect  of  the  proposed 
bridge  in  conformity  with  these  allegations,  and  an  injunction  re- 
straining the  further  prosecution  of  the  work  of  building  it  at  the 
height  of  135  feet  above  mean  high-water,  or  at  any  other  height  that 
would  obstruct,  impair,  or  injuriously  modify  the  navigation  of  the 
river.  S 

The  court  below  did  not  find  in  the  allegations  of  a  possible^loss  to? 
the  plaintiff  in  his  warehouse  business,  or  in  the  proofs  offered  to 
sustain  them,  sufficient  ground  to  restrain  the  completion  of  the  work. 
It  dismissed  his  complaint  as  being  without  substantial  merit.  We 
approve  of  its  action  and  decree.  The  erection  of  the  bridge  at  the 
elevation  proposed  was  authorized  by  the  action  of  both  the  state  and 
federal  governments.  It  would,  therefore,  when  completed,  be  a  law- 
ful structure.  If,  as  now  completed,  it  obstructs,  in  any  respect,  the 
navigation  of  the  river,  it  does  so  merely  to  an  extent  permitted  by 
the  only  authorities  which  could  act  upon  the  subject.  And  the  in- 
jury then  apprehended,  and  alleged  by  the  plaintiff  and  now  sus- 
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tained,  is  only  such  as  is  oommon  to  all  persons  engaged  in  commerce 
on  the  river  and  doing  business  on  its  banks,  and  therefore  not  the 
subject  of  judicial  cognizance.  These  conclusions  will  clearly  appear 
by  a  reference  to  the  legislation  under  which  the  work  was  commenced 
and  prosecuted. 

On  the  sixteenth  of  Aprils  1867,  the  legislature  of  New  Tork  passed 
I  an  act  creating  a  corporation  by  the  name  of  the  New  Tork  Bridge 
*  Company^  for  the  purpose  of  constructing  and^maintaining  a  perma- 
nent bridge  over  East  river,  between  the  cities  of  New  Tork  and  Brook- 
lyn. Laws  1867,  e.  899.  The  act,  among  other  things,  authorized 
the  corporation  to  acquire  and  hold  so  much  real  estate  as  might  be 
necessary  for  the  site  of  the  bridge,  and  of  all  piers,  abutments,  walls, 
toll-houses,  and  other  structures  proper  to  it,  and  for  the  opening  of 
suitable  avenues  of  approach,  but  no  land  under  water  beyond  the 
pier  lines  established  by  law.  It  declared  that  the  bridge  at  the 
middle  of  the  river  should  not  be  at  a  less  elevation  than  130  feet  above 
high  tide,  and  should  not  be  so  constructed  as  to  obstruct  "the  freer 
and  common  navigation  of  the  river;**  that  it  should  not  obstruct  any 
street  it  might  cross,  but  span  such  street  by  an  arch  or  suspended 
platform  of  suitable  height  to  afford  passage  under  it  for  all  purposes 
of  public  travel  and  transportation ;  and  that  no  street  running  on  the 
line  of  the  bridge  should  be  closed  without  full  compensation  to  the 
owners  of  the  property  upon  it;  and  designated  the  points  of  the 
commencement  and  termination  of  the  bridge. 

On  the  twentieth  of  February,  1869,  the  legislature  passed  an  act 
amending  the  act  of  incorporation,  and  providing  for  the  representa- 
tion of  the  two  cities  of  New  Tork  and  Brooklyn  in  the  board  of  di- 
rectors of  the  bridge  company,  and  directing  that  the  company  should 
proceed  without  delay  to  construct  the  bridge,  authorizing  it,  for  that 
purpose,  to  use  and  occupy  so  much  of  the  lands  under  the  water  of 
the  river,  not  exceeding  a  front  on  either  side  of  260  feet,  nor  extend- 
ing beyond  the  pier  lines,  as  might  be  necessary  for  the  construction 
of  the  towers  of  the  bridge. 

On  the  third  of  March  of  the  same  year  congress  passed  an  act 
entitled  "An  act  to  establish  a  bridge  across  East  river  between  the 
cities  of  Brooklyn  and  New  Tork,  in  the  state  of  New  Tork,  [as]  a 
post-road."  In  it  the  acts  of  the  legislature  of  New  Tork  are  referred 
to,  and  the  bridge  to  be  constructed  under  them  was  declared  to  be 
"a  lawful  structure  and  post-road  for  the  conveyance  of  the  mails  of 
the  United  States,**  provided  the  bridge  should  be  so  constructed  and 
built  as  "not  to  obstruct,  impair,  or  injuriously  modify  the  naviga- 
tion of  the  river.**  To  secure  a  compliance  with  this  condition  the 
company  was  required,  previous  to  commencing  the  construction  of 
the  bridge,  to  submit  to  the  secretary  of  war  a  plan  of  it,  with  a  de- 
tailed map  of  the  river  at  its  proposed  site,  and  for  the  distance  of  a 
mile  above  and  below,  exhibiting  the  depths  and  currents  of  the  stream, 
together  with  such  other  information  as  might  be  deemed  requisite  by 
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the  secretary  to  determine  whether  the  bridge^  when  bnflt,  would 
conform  to  the  prescribed  conditions  of  the  act  "not  to  obstruct,  im- 
pair, or  injurioasly  modify  the  navigation  of  the  river."  The  secre- 
tary of  war  was,  by  the  act,  authorized  and  directed,  upon  receiving 
the  plan  and  map,  and  other  information,  and  upon  being  satisfied 
that  a  bridge  built  on  such  plan  and  at  said  locality  would  conform 
to  these  conditions,  to  notify  the  company  that  he  approved  the 
same;  and,  upon  receiving  such  notification,  the  act  declared  that 
such  company  might  proceed  to  the  erection  of  the  bridge,  conform- 
ing strictly  to  the  approved  plan  and  location.  But  until  the  secre- 
tary approved  the  plan  and  location,  and  notified  the  company  of  the 
same  in  writing,  the  bridge  should  not  be  built  or  commenced. 

Soon  after  the  passage  of  this  act  the  company  had  the  required 
plan  and  maps  prepared  and  submitted  to  the  secretary  of  war.  It  is 
conceded  that  in  this  respect  the  provisions  of  the  act  were  complied 
with.  The  secretary  then  appointed  a  commission  of  engineers,  con- 
sisting of  three  officers  of  the  army,  two  of  them  having  the  rank  of 
lieutenant  colonel  of  engineers,  and  the  third  a  captain  of  engineers, 
to  examine  and  report  upon  the  proposed  bridge,  its  height,  strength, 
plan,  location,  and  practicability,  the  effect  of  its  piers  and  founda- 
tions and  abutments  upon  the  navigation  of  the  river  and  the  ap- 
proaches to  the  harbor,  and  to  what  extent  the  bridge  might  obstract 
or  interrupt  the  passage  of  vessels  and  the  free  access  to  the  United 
States  navy-yard  at  Brooklyn.  The  commission  heard  all  parties  in- 
terested,  and  made  an  elaborate  report  upon  the  subject  to  the  chief 
engineer  of  the  United  States  army,  at  Washington,  and  through  him 
the  report  was  submitted  to  the  secretary  of  war.  A  majority  of  the 
commission  was  of  opinion  that  the  height  of  the  center  of  the  main 
span  of  the  bridge  above  high  water  should  be  increased  from  130  to 
135  feet.  They  also  made  various  recommendations  with  reference 
to  the  dimensions  and  strength  of  various  parts  of  the  structure,  to 
the  projection  of  the  pier  or  tower  foundations  of  the  bridge,  and  to  the 
attachment  of  guys  or  stays  to  its  main  span.  They  reported  as  their 
conclusions : 

(1)  That  there  was  no  doubt  of  the  entire  practicability  of  the  structure, 
nor  of  its  stability  when  completed;  (2)  that  no  sensible  effect  would  be  pro- 
duced by  the  pier  or  tower  foundations  and  abutments  upon  the  navigation 
of  the  river,  or  upon  the  approaches  to  the  harbor  of  New  York;  (3)  that  the 
bridge  would  not  offer  any  important  impediment  to  the  free  access  of  naval 
vessels  to  the  United  States  navy-yard  at  Brooklyn,  nor  any  obstruction  or 
interruption  to  the  passage  of  merchant  vessels  under  it,  further  than  requib* 
ing  the  larger  class  of  ships  to  send  down  or  house  their  royals,  and  in  some 
cases  their  top-gallant  masts;  (4)  that  the  bridge,  as  projected,  would  conform 
to  the  prescribed  conditions  of  the  act  of  congress  relating  to  it,  unless  it  be 
decided  that  the  words  *^  obstruct  or  impair"  implied  that  it  should  not  ne- 
cessitate any  such  preparation  for  passing  it,  on  the  part  of  vessels  of  the 
larger  class,  as  is  involved  in  housing  or  sending  down  of  top-gallant,  royal, 
or  sky-sail  masts. 
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On  the  nineteenth  of  Jane,  1869,  the  seeretaxy  of  war  approved 
the  report  of  the  commission,  with  the  views  and  recommendations  it 
contained,  provided  that  the  height  of  the  center  of  the  main  span  of 
the  bridge  should  not  be  less  than  135  feet  in  the  clear  at  mean 
high  water  of  the  spring  tides,  and  that  the  structure  should  conform 
in  all  other  respects  to  the  conditions  recommended  by  the  commis- 
sion. The  secretary  also  directed  the  chief  of  engineers  to  furnish  the 
bridge  company  with  a  copy  of  the  act  of  congress  establishing  the 
bridge,  a  copy  of  the  report  of  the  commission  and  of  bis  own  report, 
and  to  notify  the  company  that  the  span  and  location  of  the  bridge 
were  approved  subject  to  the  conditions  mentioned.  This  action  of 
the  secretary  was  indorsed  on  the  report.  In  accordance  with  his 
direction,  the  chief  engineer  notified  the  company  of  the  approval  of 
the  secretary  and  of  the  conditions  which  accompanied  it.  Upon 
receiving  the  notification  the  company  commenced  the  construction 
of  the  bridge  and  prosecuted  the  same  until  the  year  1875,  when  the 
legislature  of  the  state  passed  an  act  dissolving  the  company  and  de- 
claring the  bridge  to  be  a  public  work  of  the  cities  of  New  Tork  and 
Brooklyn,  and  providing  for  its  completion  by  them.  It  is  conceded 
by  stipulation  of  the  parties  that  the  provisions  of  this  act  were  com- 
plied with,  and  that  the  management  of  the  work  was  devolved  upon 
trustees  to  be  appointed  by  the  two  cities.  When  this  suit  was  com- 
menced, the  work  had  progressed  so  far  that  the  towers  and  anchor- 
ages on  both  sides  of  the  river  had  been  completed,  and  upwards  of 
^  $6,000,000  had  been  expended ;  and,  as  already  said,  since  that  time 
g  the  bridge  has  been  completed  and  opened  to  the  public. 

*  *  It  is  contended  by  the  plaintiff  with  much  earnestness  that  the  ap- 
proval of  the  secretary  of  war  of  the  plan  and  location  of  the  bridge 
was  not  conclusive  as  to  its  character  and  effect  upon  the  navigation 
of  the  river,  and  that  it  was  still  open  to  him  to  show  that  if  con- 
structed as  proposed  it  would  be  an  obstruction  to  such  navigation 
as  fully  as  though  such  approval  had  not  been  had.  It  is  argued 
that  congress  could  not  give  any  such  effect  to  the  action  of  the  sec- 
retary, it  being  judicial  in  its  character.  There  is  in  this  position 
a  misaprehension  of  the  purport  of  the  act.  By  submitting  the 
matter  to  the  secretary,  congress  did  not  abdicate  any  of  its  author- 
ity to  determine  what  should  or  should  not  be  deemed  an  obstruction 
to  the  navigation  of  the  river.  It  simply  declared  that,  upon  a  cer- 
tain fact  being  established,  the  bridge  should  be  deemed  a  lawful 
structure,  and  employed  the  secretary  of  war  as  an  agent  to  ascertain 
that  fact.  Having  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states,  and  navigation  being  a  branch  of  that 

2  commerce,  it  has  the  control  of  all  navigable  waters  between  the 

•  states  or*connecting  with  the  ocean,  so  as  to  preserve  and  protect 
their  free  navigation.  Its  power,  therefore,  to  determine  what  shall 
not  be  deemed,  so  far  as  that  commerce  is  concerned,  an  obstruction, 
is  necessarily  paramount  and  conclusive.     It  may  in  direct  terms 
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declare  absolutely,  or  on  oonditions,  that  a  bridge  of  a  particular 
height  shall  not  be  deemed  such  an  obstruction;  and,  in  the  latter 
case,  make  its  declaration  take  effect  when  those  conditions  are  com- 
plied with.  The  act  in  question,  in  requiring  the  approval  of  the  sec- 
retary before  the  construction  of  the  bridge  was  permitted,  was  not 
essentially  different  from  a  great  mass  of  legislation,  directing  certain 
measures  to  be  taken  upon  the  happening  of  particular  contingencies, 
or  the  ascertainment  of  particular  information.  The  execution  of 
a  vast  number  of  measures  authorized  by  congress,  and  carried  out 
under  the  direction  of  heads  of  departments,  would  be  defeated  if 
such  were  not  the  case.  The  efficiency  of  an  act  as  a  declaration 
of  legislative  will  must,  of  course,  come  from  congress,  but  the  ascer- 
tainment of  the  contingency  upon  which  the  act  shall  take  effect  may 
be  left  to  such  agencies  as  it  may  designate.  Soutii  Carolina  v« 
Oeorgia,  93  U.  S.  13. 

It  is  also  objected  that  the  notice  given  by  the  chief  engineer  to 
the  company  was  not  a  compliance  with  the  requirement  that  notifi- 
cation should  be  given  by  the  secretary;  but  there  is  no  force  in  the 
objection.  When  a  secretary  of  the  government  is  required  to  give 
information  on  any  subject,  he  may  act,  and  generally  does  act, 
through  officers  under  him.  He  is  not  expected  to  make  over  his  own 
signature  all  the  communications  required  from  the  department  of 
which  he  is  the  head.  It  would  be  impracticable  for  him  to  do  so. 
The  official  communication  is  deemed  made  by  him  when  it  is  made 
under  his  sanction  and  direction. 

The  bridge  being  constructed  in  accordance  with  the  legislation  of 
both  the  state  and  federal  governments,  must  be  deemed  a  lawful 
structure.  It  cannot,  after  such  legislation,  be  treated  as  a  public 
nuisance;  and  however  much  it  may  interfere  with  the  public  right 
of  navigation  in  the  East  river,  and  thereby  affect  the  profits  or  busi- 
ness of  private  persons,  it  cannot,  on  that  ground,  be  the  subject  of  § 
complaint  before  the^ courts.  The  plaintiff  is  not  deprived  of  his? 
property  nor  of  the  enjoyment  of  it;  nor  'iocs  he  from  that  cause 
suffer  any  damage  different  in  character  from  the  rest  of  the  public. 
He  alleges  that  his  business  of  a  warehouse-keeper  on  the  banks  of 
the  river  above  the  bridge  will  be  in  some  degree  lessened  by  the  delay 
attending  the  passage  under  it  of  vessels  with  high  masts.  The 
inconvenience  and  possible  loss  of  business  from  this  cause  are  not 
different  from  that  which  others  on  the  banks  of  the  river  above  the 
bridge  may  suffer.  Every  public  improvement,  while  adding  to  the 
convenience  of  the  people  at  large,  affects  more  or  less  injuriously 
the  interests  of  some.  A  new  channel  of  commerce  opened,  turning 
trade  into  it  from  other  courses,  may  affect  the  business  and  interests 
of  persons  who  live  on  the  old  routes.  A  new  mode  of  transportation 
may  render  of  little  value  old  conveyances.  Every  railway  in  a  new 
country  interferes  with  the  business  of  stage  coaches  and  side-way 
taverns ;  and  it  would  not  be  more  absurd  for  their  owners  to  corn- 
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plain  of  and  object  to  its  construction  than  for  parties  on  the  banks 
of  the  East  river  to  complain  of  and  object  to  the  improvement  which 
connects  the  two  great  cities  on  the  harbor  of  New  York, 

Several  cases  have  been  before  this  court  relating  to  bridges  over 
navigable  waters  of  the  United  States  in  which  questions  were  raised 
as  to  the  authority  by  which  the  bridges  could  be  constructed^  the  ex- 
tent to  which  they  could  be  permitted  to  obstruct  the  free  navigation 
of  the  waters,  and  the  right  of  private  parties  to  interfere  with  their 
construction  or  continuance.  In  these  cases  all  the  questions  pre- 
sented in  the  case  at  bar  have  been  considered  and  determined,  and 
what  we  hereafter  say  in  this  opinion  will  be  little  more  than  a  con- 
densation of  what  was  there  declared.  The  power  vested  in  congress 
to  regulate  commerce  with  foreign  nations  and  among  the  several 
states  includes  the  control  of  the  navigable  waters  of  the  United  States 
so  far  as  may  be  necessary  to  insure  theii  free  navigation;  and  by 
^navigable  waters  of  the  United  States'*  are  meant  such  as  are  navi- 
gable in  fact,  and  which,  by  themselves  or  their  connection  with  other 
S  waters,  form  a  continuous  channel  for  commerce  with  foreign  countries 
^  or  among  the  states.  The^Daniel  BdU,  10  Wall.  557.  East  river  is 
such  a  navigable  water.  It  enters  the  harbor  of  New  Tork  and  con- 
nects it  with  Long  Island  sound.  Whatever,  therefore,  may  be  nec- 
essary to  preserve  or  improve  its  navigation  the  general  government 
may  direct ;  and  to  that  end  it  can  determine  what  shall  and  what 
flhflJl  not  be  deemed  an  interference  with  or  an  obstruction  to  such  navi- 
gation. 

In  the  Wheeling  Bridge  Case,  a  bridge  erected  over  the  Ohio  river 
at  Wheeling,  under  an  act  of  the  legislature  of  Virginia,  which  pre- 
vented the  passage  of  steam-boats  with  high  chimneys,  was  adjudged 
to  be  an  unlawful  structure;  and  the  court  ordered  that  it  should  be 
raised  so  as  to  afford  a  free  passage  to  the  steamers,  or  that  some 
other  plan  should  be  adopted  by  a  day  designated  which  would  relieve 
the  navigation  from  the  obstruction,  or  that  the  bridge  should  be 
abated.  Congress  thereupon  interfered,  and  declared  the  bridge,  as 
it  was  built  at  its  existing  elevation,  to  be  a  lawful  structure.  The 
court  then  held  that  the  objection  to  the  bridge  as  an  obstruction  to 
the  navigation  of  the  river  was  removed;  that  although  it  might  still 
be  an  obstruction  in  fact,  it  was  not  so  in  contemplation  of  law,  and 
the  decree  of  the  court  for  the  abatement  of  the  bridge  could  not  be 
enforced.  "There  was  no  longer,'*  said  the  court,  "any  interference 
with  the  enjoyment  of  the  public  right,  inconsistent  with  the  law,  no 
more  than  there  would  be  where  the  plaintiff  himself  had  consented 
to  it  after  the  rendition  of  the  decree."  For  its  interference  with  the 
public  use  of  the  stream  no  individual  could  complain,  as  the  power 
which  could  control  and  regulate  that  use  had  made  the  structure  cre- 
ating the  interference  a  lawful  one.     18  How.  480. 

The  case  of  Oilman  v.  Philadelphia,  3  Wall.  718,  is  much  stronger 
than  the  Wheeling  Bridge  Case,  and  is  conclusive  against  the  preten* 
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sions  of  the  plaintiff.  It  there  appeared  that  a  bridge  was  about  to 
be  bnilt  over  the  Schaylkill  river  at  Chestnut  street  in  the  city  of 
Philadelphia,  under  the  authority  of  an  act  of  the  legislature  of 
Pennsylvania,  when  a  party  owning  valuable  coal  wharves  just  abov& 
Chestnut  street  filed  a  bill  to  prevent  its  erection,  alleging,  as  in  the 
present  case,  that  it  would  be  an  unlawful  obstruction  to  the  naviga-S^ 
tion  of  the*river,  and  a  public  nuisance,  inflicting  upon  him  special? 
damage,  and  claiming  that  he  was  entitled  to  be  protected  by  an  in- 
junction to  restrain  the  progress  of  the  work,  and  to  a  decree  of 
abatement  should  it  be  completed.  The  river  was  tide-water,  and 
iOavigable  to  the  wharves  of  the  plaintiff  by  vessels  drawing  from  18 
to  20  feet  of  water;  and,  for  years,  commerce  to  them  had  been  car- 
ried on  in  all  kinds  of  vessels.  The  bridge  was  to  be  only  30  feet 
high  and  without  draws,  and,  of  course,  would  cut  off  all  ascent  above 
it  of  vessels  carrying  masts.  The  city  justified  its  intended  action 
under  the  act  of  the  legislature,  setting  up  that  the  bridge  was  a  ne- 
cessity for  public  convenience  to  a  large  population  residing  on  both 
sides  of  the  stream.  The  court  below  dismissed  the  bill,  and  this 
court  affirmed  its  decree,  holding  that  as  the  river  was  wholly  within 
her  limits  the  state  could  authorize  the  construction  of  a  bridge  un- 
til congress  should,  by  appropriate  legislation,  interfere  and  assume 
control  of  the  subject.  In  giving  its  opinion  the  court  observed  that 
it  should  not  be  forgotten  that  bridges  which  are  connecting  parts  of 
turnpikes,  streets,  and  railroads  are  means  of  commercial  transporta- 
tion as  well  as  navigable  waters,  and  that  the  commerce  over  them 
may  be  greater  than  on  the  water;  that  it  was  for  the  municipal 
power  to  determine  which  should  be  preferred,  and  how  far  either 
should  be  made  subservient  to  the  other;  and  that  this  power  eould 
be  exercised  by  the  state  until  congress  interfered  and  took  eontrol 
of  the  matter. 

All  the  considerations  which  governed  the  decision  of  that  ease 
operate  with  equal,  if  not  greater,  force  in  the  present  case.  In  that 
case  different  parts  of  a  city  separated  by  a  navigable  water  were 
connected  by  a  bridge ;  in  this  case  two  cities  thus  separated  are 
united.  In  that  case  the  obstruction  was  complete  and  permanent 
to  all  vessels  having  masts;  in  this  case  the  obstruction  does  not  ex- 
ist except  to  a  limited  class  of  vessels  having  high  masts,  and  to  them 
it  is  little  more  than  a  temporary  inconvenience.  In  that  ease  there 
was  no  approval  of  the  structure  by  congress,  except  such  as  may  be 
inferred  from  its  silence ;  in  this  case  there  is  its  direct  authorization  of 
the  bridge  after  a  careful  consideration  of  its  effect  upon  navigations 
by  a  commission  of  distinguished  engineers.  In  that^sase  the  bridge*^ 
was  held  to  be  a  lawful  structure  against  all  private  parties,  the  fed- 
oral  government  alone  having  the  right  to  object  to  the  obstruction 
to  the  navigation  of  the  river  which  it  might  cause  and  to  remove  it; 
in  this  case  that  government  does  not  object,  but  approves  and  sane* 
tions  the  structure;  and  the  public  benefit  from  it  far  outweighs  anj 
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inconvenience  arising  from  its  interference  with  the  navigation  of  the 
stream. 

The  recent  case  of  Escanaba  Co.  v.  Chicago,  107  U.  B.  678,  [8.  C. 
2  Bup.  Or.  Bbp.  185,]  follows  the  decision  in  Oilman  v.  Philadelphia, 
and  is  eqaally  pointed  and  decisive.  In  the  light  of  these  cases  (and 
others  of  the  same  purport  might  be  cited)  the  claim  of  the  plaintiff 
that  the  oonstruction  of  the  great  work  which  was  to  connect,  and 
which  has  since  then  connected,  the  cities  of  New  Tork  and  Brooklyn 
should  have  been  suspended,  appears  to  be  wholly  without  merit. 

The  decree  of  the  court  below  dismissing  hia  bill  must  therefore 
be  affirmed;  and  it  is  so  ordered. 


(109  U.  8.  408) 

Fat  and  others  «•  Gobdssmav  and  others. 

(December  3, 18S3.) 

Patbntb  fob  Ihvbhtioks— Rbissub  No.  1,S27— '*  Gums  akd  Suppobt  fob 

SCB0LL-SaW8"— **BAND-SAWmG  MACmHB"— IMFBIMGEMEIIT. 

OUim  4  of  reissued  letters  patent  No.  1,627,  granted  to  John  Richards,  Angost  26, 
1863,  for  a  "  guide  and  support  for  scroll-saws,"  the  original  patent,  No.  35,390, 
having  been  granted  to  him,  May  25, 1862,  for  an  '*  improved  guide  and  support 
for  scroll-saws,"  namely.  **  (4)  An  anti-friction  ffuide  which  is  adjustable  so  as  to 
accommodate  different  tnicknesses  of  saw-blades,  and  to  compensate  for  wear, 
in  combination  with  the  upper  portion  of  a  web  saw-blade,  substantially  as  set 
forth,"  does  not  cover  an  arrangement  in  which  a  band-saw  is  used,  passing 
over  wheels,  and  running  constantly  in  one  direction,  towards  the  table  on 
which  the  stuff  lies,  and  having  a  tension  over  the  peripheries  of  the  wheels. 

Claim  6  of  said  reissue,  namely,  *'  (5)  The  combination  of  the  anti-friction  saw- 
support  and  guide,  or  the  equivalent  thereof,  with  an  adjustable  guard,  or  its 
equivalent,  substantially  as  and  for  the  purpose  set  forth,"  is  not  infringed  by 
an  arrangement  in  which  such  a  band-saw  is  used,  and  the  guard  does  not  hold 
down  the  stuff  against  the  upward  lifting  action  of  the  saw,  because  the  saw  is 
constantly  passing  downwara. 

The  claim  of  letters  patent  No.  78,880,  granted  to  J.  A.  Fay  &  Co.,  June  16, 1868, 
for  an  **  improvement  in  guides  for  band-saws,"  on  the  invention  of  John  Lem- 
man,  namely,  **  The  combination  of  the  roller  b  with  fixed  lateral  guides,  e  ce, 
one  or  more,  arranged  and  operated  substantially  in  the  manner  and  for  the 
purposes  specified,"  is  for  the  combination  of  an  anti-friction  smooth-faced 
wheel  to  support  the  back  or  thin  edge  of  the  saw,  and  to  have  lateral  adjust- 
ment, presenting  different  points  to  wear,  with  the  fixed  guides,  and  is  not 
infringed  by  an  arrangement  in  which  the  wheel  has  two  grooves  in  it,  in  one 
of  which  the  saw  runs,  and  in  the  other  of  which  it  can  be  made  to  run  by  lat- 
eral adjustment. 

Claim  1  of  letters  patent  No.  120,949,  granted  to  J.  A.  Fay  &  Co.,  November  14, 
1871,  for  an  "improvement  in  band-sawing  machines,"  on  the  invention  of 
William  fl.  Doane  and  William  P.  McKee,  namelv,  "(1)  The  frame  A,  A',  A'', 
in  combination  with  the  lower  arbor-bearing,  said  frame  being  constructed  as 
herein  described,  with  a  depression  A^'\  permitting  read^  removal  of  the  arbor, 
as  explained,"  is  not  infringed  by  an  arrangement  in  which  the  depression  does 
not  leave  exposed  a  seat  which  is  entirely  open  upward,  and  the  arbor-bearmg 
cannot  be  removed  without  detaching  the  pulley  from  the  arbor. 

Claim  2,  namely,  "  (2)  The  arrangement  of  frame  A  A*,  A",  A'",  and  of  the  horizon- 
tally and  vertically  adjustable  arbor-bearing  C,  D,  D',  E,  JS^,  G,  H,  A,"  ia  not 
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infrisged  bj  an  arrangement  which  does  not  have  the  fhune  and  depression  of 
claim  1,  or  the  elements  D  JX,  or  the  same  or  eqnlTalent  means  of  adjusting  sach 
arbor-bearing  either  horizontally  or  vertically. 

Claim  3,  namely,  *<  (3)  The  arrangement  of  step  or  saddle  K  and  its  contained  bo2 
or  bearing  L  L/''  covers,  as  an  element  of  the  arrangement,  among  other  things, 
a  spring  which  carries  the  weight  of  the  saddle,  and  gives  an  elastic  tension  to 
the  saw,  and  is  not  infringed  by  an  arrangement  in  which  there  is  a  rigid  sad- 
dle and  no  spring. 

Claim  4  namely,  *'  (4)  In  combination  with  the  upper  arbor,  L\  the  lower  arbor- 
bearing,  £,  adjustable  both  vertically  and  horizontally,  as  shown  and  described, 
and  for  the  purpose  set  forth,"  is  not  infringed  by  an  arrangement  which  does 
not  infringe  claims  2  and  3. 

Appeal  from  the  GircTiit  Court  of  the  United  States  for  the  South- 
ern District  of  Ohio. 

Robt.  fl.  Parkinson,  for  appellants. 

E.  E.  Wood  and  E.  Boyd,  for  appelleeB.  S 

*  Blatohford,  J.  This  suit  in  equity  was  brought  for  the  infringe-*^ 
ment  of  three  several  letters  patent.  The  first  is  reissue  No.  1,527, 
granted  to  John  Bichards,  August  25,  1863,  for  a  **guide  and  sup- 
port for  scroll-saws,"  the  original  patent,  No.  86,390,  having  been 
patented  to  him.  May  37,  1863,  for  an  '"improved  guide  and  support 
for  scroll-saws.''  The  specification  of  the  reissue  is  as  follows,  in- 
eluding  what  is  inside  of  brackets  and  what  is  outside  of  brackets, 
omitting  what  is  in  italics : 

**  To  all  whom  it  may  concern:  Be  it  known  that  I,  John  Bichards,  of  Co- 
lumbus, in  the  county  of  Franklin,  and  state  of  Ohio,  have  invented  a  new  and 
useful  [method  of  guiding  and  supporting]  combined  guide^  guard  and  support 
for  scroll-saws ;  and  I  do  hereby  declare  that  the  following  is  a  full,  clear,  and 
exact  description  of  [one  practical  means  of  carrying  out  my  invention]  the 
samej  reference  being  had  to  the  accompanying  drawings  forming  part  of  this 
Bpecification,  in  wliich  [Figure]  Fig.  1  is  a  perspective  view  of  a  portion  of 
[a]  the  table  and  [a]  t?ie  saw-blade  [of  a  'scroll  saw-mill,'  with  my  invention 
applied  to  the  same.]  and  my  improved  upper  combined  guide,  guard  and  sup- 
port, [Figure]  Fig.  2,  a  longitudinal  section  of  the  same  connected  to  the 
suspended  stud  of  the  building.    [Figure]  Fig.  3  is  a  horizontal  section  h 

S rough  the  guide  and  support.]  in  the  line  w  a,  qfVig*  2.  [The  same]  Sim-  S 
r  letters  of  reference  [where  used]  in  [different]  the  aefoerdl  figures  indicate 
-corresponding  parts,  [it  has  long  been  a  desideratum  to  obtain  a  scroll  saw- 
mill which  will  work  successfully  while  the  upper  end  of  the  saw-blade  is  left 
free  from  a  sash  or  upper  straining  device;  and  tliis  has  never  been  attained 
until  the  development]  TTie  nature  of  my  invention  [which]  under  this  patent 
consists  [1st,  in  worlcing  the  saw  at  a  point  above  the  table  in  a  groove  which 
is  inclosed  by  anti-friction  material,  such  as  steel,  polished  iron,  or  glass,  or 
any  other  known  and  suitable  metal  or  substance,  the  upper  end  of  the  saw 
being  disconnected  from  any  upper  suspender  or  sash,  but  supported  and 
guided  at  its  back  edges  and  at  its  sides  or  broad  faces,  and  its  lower  end  con- 
nected to  any  mechanical  device  that  will  produce  the  desired  motion  in  the 
saw.  It  consists,  2d,  in  an  adjustable  guide  and  support  whereby  different 
tliicknesses  of  scroll  or  web  saw  may  be  used  at  will.  It  consists,  3d,  in  at- 
taching the  anti-friction  guide  and  support  to  an  adjustable  device  which  con- 
stitutes a  guard  to  hold  down  the  stuff  being  sawed,  and  also  insures  a  support 
of  the  saw  at  the  point  near  where  the  sawing  is  performed  as  well  as  above 
Xhis  point.    My  principle  of  operating  a  scroll  or  web  saw  must  not  be  con- 
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founded  with  the  'mole/  saw/ as  in  the'  mnl^  saw*  it  Ib  common  to  emploj 
guides  attached  to  the  saw,  such  guides  running  in  or  upon  bearings  independ- 
ant  of  the  saw-plate,  whereas  with  the  web  or  scroll  saw  worked  according  to  my 
*liscovery,  the  back  of  the  blade  or  plate  is  supported  upon  a  hai'dened  stee) 
ur  other  durable  anti-friction  surface,  and  is  guided  laterally  by  similar  sur> 
faces,  so  that  the  saw  is  supported  and  guided  without  any  means  of  tension 
being  employed.  Furthermore,  *  muley^  saws  are  supported  at  each  end  by 
cross-heads  and  only  in  the  center  by  lateral  guides ;  and  a  saw  must  be  em- 
ployed that  is  strong  enough  in  its  cross-section  to  stand  the  work.  No\i 
with  my  plan,  I  support  the  saw  down  to  the  top  of  the  wood  being  saweo, 
which  is  a  new  thing  in  this  class  of  saw-mills,  and  enables  me  to  use  smalL 
light  saw-blades.  Previously  to  my  discovery  of  running  the  upper  end  of 
the  web  or  scroll  saw  in  frictional  contact  with  an  upper  guide  it  was  deemed 
^  an  impracticable  thing,  and  it  is  now  only  by  practical  demonstration  and 
H  long  use  that  saw-mill  men  are  convinced  that  such  method  of  working  scroll 
^or  web  saws  will  not  cut  through  and  rapidly  wear  out  the  guide.  •  The  non- 
destruction  of  the  guide  in  a  short  period  of  time^  although  the  pressure  upon 
it  is  immense,  is  due  to  the  fact  of  the  guidu  being  of  hardened  steel  or  other 
smooth,  hard  material,  over  which  the  saw-plate  glides  with  but  little  frio- 
tional  wear.]  in  the  guide  and  hack  gupporUng  hare  or  plates  in  connection 
tJDith  tJie  eliding  guards  tJie  same  constituting  a  combined  guide^  guard  and 
support  for  the  free  or  disconnected  upper  portions  cf  a  scrolUsaw  blade.  To 
enable  others  skilled  in  the  art  to  make  and  use  my  invention,  I  will  proceed 
to  describe  [one  practical  means  in  which  I  have  embodied  it  with  great  suc- 
cess ;  but,  in  doing  so,  I  do  not  wish  to  be  understood  as  limiting  myself  to 
these  mechanical  devices  in  themselves,  as  the  principle  may  be  embodied  in 
various  other  means  and  still  not  depart  from  Che  discovery  embodied  in  ma- 
chinery that  I  desire  to  patent.]  its  construction^  and  operation  with  r^eretioe 
to  the  drawings,  [Not  using]  I  do  not  use  a  sash  for]  nor  other  means  of 
straining  the  saw  B,  [I]  but  fasten  the  lower  und  of  the  [blade]  same  to  the 
upper  end  of  a  stock  or  slide,  S^  of  [a]  the  pitman,  by  a  set-screw,  8^  or  [I 
may  otherwise  connect  this  end  of  the  olide  \o  a  device  which  will  properly 
operate  the  saw.  The]  in  any  otTier  similar  manner^  and  have  its  top  or  up- 
per [end  of  the  saw]  portion  disconnecte^i  aliove  the  table  [T,]  T.  [I  leave 
entirely  disconnected,  but  in  order  to  stealy  or  guide  and  support  this  free 
end  during  the  sawing  operation,  I  attach  a  grooved  steel  guide  to  a]  The 
said  upper  portion  of  the  saw  is  supported  and  guided  by  means  cf  the  two 
parallel  bars  a  a,  and  the  angular  plate  6.  The  bars  haw  a  lateral  adyust' 
ment  to  accommodate  saws  qf  different  thicknesses^  their  purpose  being  to  keep 
the  saw  in  a  true  vertical  line,  and  to  keep  it  from  twisting^  while  the  office  of 
the  back  plate^  by,  is  to  support  tJie  saw  agaiast  tTie  strain  qf  t?ie  stuff  on  the 
teetlt,  when  the  work  is  being  shoved  against  it  The  guides  a  a  and  back 
plate  b  b'  are  all  made  of  hardened  steely  to  prevent  friction  and  wear.  This 
device  a  abb'  is  fastened  to  the  loioer  end  of  the  sliding  strip  or  guard  piece 
A,  [other  device  which  will  answer  as  a  firm  support  to  the  guide,  and  as  a 
guard  to  keep  down  the  lumber  being  sawed.  The  device  A  is  attached  to  a] 
which  is  fitted  in  a  groove  of  a  suspended  stud  [or  timber]  B,  of  the  building, 

Sand  is  better  if  made  adjustable  by  means  of  a  slot  and  clamp-bolt,  such  as 
ieslgnated  by  the  letters  ecd;  but  other  known  means  for  adjusting  this  de- 
S  vice  may  be  adopted.  The  guide,  as  shown,  is  formed  of  three  parts,  to- wit, 
•  a  back  plate,  6,  and  two  side  plates  a,  a,  which  latter  are  bolted  or  screwed 
firmly  to  the  former,  as  shown.  The  slots  S  through  which  the  bolts// pass 
are  large  enough  to  allow  the  plates  a  a  a.  slight  lateral  adjustment  whenever 
it  is  desired  to  use  a  saw  with  a  greater  thickness  or  a  thinner  saw.  The  same 
end,  viz.y  the  formation  of  a  steel  guides  or  a  guide  of  hard  anti-frlotlon  surface, 
would  be  attained  if  a  groove  was  formed  in  a  thick  steel  plate^  or  other  hard 
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substance,  except  the  advantage  of  accommodating  saws  of  Tarf  ons  thicknesses. 
I  believe  I  am  the  first  to  use  the  grooved  anti-friction  guide,  as  well  as 
the  first  to  have  the  groove  variable  in  width,  and  therefore  I  do  not  con- 
fine myself  to  adjustable  guides  and  supports.  The  office  of  the  back  part  of 
the  groove  or  guide  is  to  support  the  saw  against  the  strain  of  the  timber  on 
the  teeth  when  the  work  is  being  shoved  against  it,  while  the  office  of  tbe 
lateral  portions  of  the  groove  or  guide  is  to  keep  the  saw  in  a  true  vertical 
line  and  prevent  it  from  twisting.  The  office  of  the  guard  A,  which  extends 
down  nearly  to  the  top  of  the  table,  is  to  hold  down  or  prevent  flying  up  of 
tbe  '  stuff '  or  timber  being  sawed,  and  at  the  same  time  bring  tbe  supporting 
guide  to  the  saw  right  down  to  the  place  wbere  the  sawing  is  being  per- 
formed, and  thus  insure  the  most  perfect  operation  as  well  as  an  effectual 
supporting  and  guiding  of  the  saw.]  and  confined  accordingly,  as  the  thick- 
nees  of  stuff  being  sawed  requires,  by  means  of  a  clamping  screw-holtj  c,  and 
luindrnut,  d,  TTie  holt  passes  loosely  through  an  oblong  slot^  e,  qf  the  guard- 
strip,  hut  fastens  firmly  in  the  stud  B,  as  shown.  This  guard  rests  in  close 
oontacty  or  nearly  sOy  with  the  stuff  being  sawed,  and  keeps  the  same  firmly 
down  upon  the  table,  while  tlie  device  a  a  and  h  V  guides  and  supports  the 
saw,  as  above  stated.  It  will  he  seen  thai  screw-bolts,  ff,  confine  the  plate  b  and 
bars  to  thestrip  or  guard  A,  and  thai  tlie  holes  or  slots  through  the  bars  a  are  elon- 
gated  so  as  to  allow  t?ie  guide^rs  a  a  chance  to  move  nearer  together  or  further 
apart,  to  admit  different  thicknesses  qf  savhblade.  It  will  also  be  seen  thai 
the  guides,  by  being  attacTied  to  the  stiip,  are  adjusted  with  it  up  and  down, 
tlie  said  up  and  down  adjustment  being  allowed  by  the  slot  ef^  of  t?ie  strip;  and 
thus  the  angular  part  V  of  tfie  plate  b  aids  also  in  holding  down  the  stuff, 
it  having  a  vertical  kerf,  g,  cut  in  it,  to  admit  the  saw-blade,  and  the  guide  ^ 
and  supporting  plates  or  bars  are  always  in  proper  position.  This  [guard  by  h 
its]  arrangement  also  obviates  the  [heretofore],neceBsity  of  leaving  the  upper  « 
end  of  the  saw-blade  above  the  table  unsupported  and  unguided,  as  it  allows 
of  the  work  or  [timber]  stuff  being  freely  turned  while  the  sawing  is  pro- 

Eing,  a  clear  open  space  between  the  guard  and  the  table  being  left, 
be  drawing  I  have  shown  the  lower  end  of  the  guide  forming  an  angle; 
s  to  give  a  larger  guard  surface.  This  angular  portion  has  a  kerf,y,  cut 
in  it  to  admit  the  saw-plate  to  the  back  of  the  guide.  I,  however,  do  not 
limit  myself  to  this  form  of  guide.]  The  plate  b  might  be  made  without  the 
angular  part  V,  but  not  answer  so  good  a  purpose,  I  do  not  claim  operating 
a  soroll-mw  vHthout  straining,  nor  do  I  claim  the  application  of  lateral  guides 
to  saws;  neitJier  do  I  claim  an  adjustable  guard  to  prevent  the  stuff  rising 
with  the  saw.'* 

Beading,  in  the  foregoing,  what  is  outBide  of  brackets,  including 
what  is  in  italic,  and  omitting  what  is  inside  of  brackets,  gives  the 
text  of  the  original  specification.  The  original  patent  oontained  one 
elaim,  as  follows : 

**  The  guide  bars  a  a,  and  the  back  plate  &,  in  connection  with  the  sliding 
guard-strip  A,  the  same  constituting  a  combined  guide,  guard  and  support 
for  the  top  of  a  scroll-saw,  and  operating  substantially  as  herdn  described." 

The  reissue  contains  five  claims,  as  follows : 

*'  (1)  Bunning  the  upper  portion  of  a  web  or  scroll-saw  above  the  table,  in 
a  groove  of  an  anti-friction  guide  and  support,  substantially  as  and  for  the 
purpose  described.  (2)  Operating  practically  an  unstrained  web  or  scroll  saw, 
by  combining  with  such  saw-mills  an  upper  anti-friction  guide,  which  sup- 
ports the  back  of  the  saw-blade,  and  also  sustains  the  saw-blade  at  its  sides  or 
fkces,  substantially  as  set  forth.  (8)  The  use  of  anti-friotion  guides  as  a  sub- 
stitute for  straining  devices,  in  combination  with  web  or  scroll  saw  blades^ 
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the  guide  to  be  raised  and  lowered  to  suit  the  thickness  of  the  stuff,  substan- 
tially as  set  forth.     (4)  An  anti-friction  guide  which  is  adjustable  so  as  to  ac- 
commodate different  thicknesses  of  saw-blades,  and  to  compensate  for  wear,  in 
^  combination  with  the  upper  portion  of  a  web-saw  blade,  substantially  as  set 
H  forth.     (5)  The  combination  of  the  anti-friction  saw  support  and  guide,  or 
•  the  equivalent  thereof,  with  an  adju8table*guard,  or  its  equivalent,  substan- 
tially as  and  for  the  purpose  set  forth." 

Infringement  of  only  claims  4  and  5  of  the  reissue  is  alleged.  It 
is  apparent,  in  reading  the  specification  of  the  original  patent  and  that 
of  the  reissue,  that  Bichards  contemplated  the  use  of  bis  improve- 
ments only  in  connection  with  a  saw-blade,  the  upper  end  of  which 
was  free  from  any  suspender  or  sash,  and  the  lower  end  of  which  was 
so  connected  with  mechanism  as  to  obtain  the  desired  motion  in  the 
saw.  Claim  4  of  the  reissue,  claims,  as  an  element  in  the  combina- 
tion covered  by  that  claim,  "the  upper  portion  of  a  web-saw  blade." 

The  saw-blade  shown  in  the  drawings,  and  the  only  saw-blade 
which  can  have  an  upper  portion  capable  of  being  free  or  discon- 
nected, in  the  sense  in  which  those  words  are  used,  is  a  reciprocating 
saw-blade,  actuated  from  below,  and  alternately  pushed  and  pulled. 

The  specification  of  the  reissue  states  that  Bichards'  saw  is  sup- 
ported and  guided  "without  any  means  of  tension  being  employed." 

The  defendants  use  a  band-saw,  which  is  an  endless  saw,  passing 
over  wheels,  and  running  constantly  in  one  direction,  towards  the 
table  on  which  the  stuflf  lies,  and  having  a  tension  over  the  peripheries 
of  the  wheels.  For  this  reason,  the  defendants  do  not  need  nor  do 
they  have  any  guard  which  performs  the  function  of  the  guard  em- 
braced as  an  element  in  the  combination  covered  by  claim  5  of  the 
reissue,  of  holding  down  the  stuff  against  the  upward  lifting  action 
of  the  saw,  because  the  saw  is  constantly  passing  downward.  There 
is,  therefore,  no  infringement  of  either  claim  4  or  claim  6. 

The  second  patent  sued  on  is  No.  78,880,  granted  to  J.  A.  Fay  & 
Co.,  June  16,  1868,  for  an  "improvement  in  guides  for  band-saws," 
on  the  invention  of  John  Lemman.     The  specification  says : 

"Figure  1  is  a  front  elevation  of  one  of  my  improved  guides;  Figure  2  is 
a  side  elevation  of  the  same ;  Figure  3  is  an  elevation  of  the  anti-friction 
roller  6,  removed  from  the  guide ;  and  Figure  4  is  a  partial  plan,  showing  the 
manner  of  adjusting  the  lateral  guides.  Similar  letters  of  reference  in  the 
Stiiifferent  figures  indicate  corresponding  parts.  In  operating  endless  saws, 
5*  guides  are^needed  both  above  and  below  the  wood.  As  is  well  known,  the 
high  speed  at  which  these  saws  are  driven,  and  the  small  amount  of  surface 
presented  to  the  guide  from  the  edge  of  the  saw-plate,  cause  fixed  guides  to 
wear  away  very  fast,  even  if  mtide  of  hardened  steel  or  glass,  particularly 
when  heavy  sawing  is  done,  and  the  strain  of  the  feed  falls  on  the  saw.  Roll- 
ing guides,  while  they  have  partially  overcome  the  difficulty  of  friction  and 
wear  on  the  back  of  the  saw,  cannot  be  constructed  to  give  a  proper  lateral 
support  to  the  saw,  as  will  hereafter  be  alluded  to.  The  object  of  the  inven- 
tion here  illustrated  is  to  obviate  these  several  difficulties,  and  give  impor- 
tant advantages  in  operating  saws  of  this  kind.  Its  nature  consists  in  a  com- 
bination of  anti-friction  rollers  and  fixed  guides,  the  first  to  support  the  back 
or  thin  edge  of  the  saw,  and  to  have  lateral  adjustment,  presenting  different 
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points  to  wear;  the  fixed  guides  as  a  lateral  support,  and  so  constructed  as 
to  accomodate  saws  of  different  widths,  as  hereinafter  explained.  To  enable 
others  skilled  in  the  art  to  make  and  use  my  invention,  I  will  proceed  to  de- 
scribe its  mode  of  construction  and  the  manner  of  operating  the  same,  with 
the  aid  of  the  drawings,  a  is  a  frame  or  support  for  the  guides.  It  is  cored 
out  to  receive  the  wheel  6,  with  room  for  lateral  adjustment.  On  the  top  is 
a  cylindrical  extension,  h^  intended  to  be  connected  to  a  bar,  on  which  the 
whole  structure  is  adjusted  up  and  down,  to  suit  the  thickness  of  the  wood 
being  sawed.  6  is  an  anti-friction  wheel  of  hardened  steel  or  other  suitable 
material,  mounted  on  an  axis,/,  as  shown  in  Fig.  8,  and  by  red  lines  in  Fig. 
1.  This  axis  has  conical  beaiings  formed  in  the  piece  ^,  which  allows  of 
compensation  for  wear,  and  by  loosening  the  screws  as,  the  wheel  6  and  bear- 
ings ^  ^  can  be  adjusted  laterally,  so  as  to  bring  different  points  of  the  pe- 
riphery of  wheel  6  in  contact  with  the  saw.  o^o^d^  are  lateral  guides  to  keep 
the  saw  from  turning  and  in  a  true  line.  These  guides  are  so  arranged  that 
two  or  more  of  them  can  be  used  and  the  others  removed  or  adjusted  to  receive 
a  narrow  saw,  as  shown  in  Fig.  4.  The  holes  through  which  the  screws  d  d  pass 
are  slotted,  as  shown  by  red  lines.  Fig.  1.  E  is  a  section  of  a  band-saw, 
sufficiently  wide  to  allow  of  all  the  plates,  eoe^  being  used.  The  wheel  6  is 
so  arranged  as  to  barely  pass  through  the  plate  m,  and  come  in  contact  with 
the  saw  £.  Oil-holes  are  formed  at  i  i,  Fig.  1,  communicating  with  the  bear- 
ings of  axis  /,  as  shown  in  Fig.  1.  The  operation  will  be  readily  under-n 
stood.  Having  thus*iexplalned  the  nature  and  objects  of  my  invention,  I  do 9* 
not  claim  the  use  of  an  anti-friction  roller  applied  to  the  back  of  the  saw; 
neither  do  I  daim  the  fixed  lateral  guides.'' 

There  is  only  one  olainiy  in  these  words: 

**The  combination  of  the  roller  h  with  fixed  lateral  guides,  o  o  e,  one  or 
more,  arranged  and  operating  substantially  in  the  manner  and  for  the  purposes 
specified.^ 

This  patent  stands  on  very  narrow  ground.  Anti-friction  rollers 
applied  to  the  back  of  the  saw  are  disclaimed  and  were  old.  Fixed 
lateral  guides  for  the  faces  of  the  saw  are  disclaimed  and  were  old. 
The  text  of  the  specification  limits  the  invention  to  a  combination  oi 
an  anti-friction  wheel  to  support  the  back  or  thin  edge  of  the  saw, 
and  to  have  lateral  adjustment,  presenting  different  points  to  wear, 
with  fixed  guides  to  support  laterally  the  faces  of  the  saw,  the  fixed 
guides  being  so  constructed  as  to  accommodate  saws  of  different 
widths.  The  anti-friction  wheel,  by  means  of  its  conical  bearings, 
can  be  advanced  nearer,  as  it  wears,  to  the  back  edge  of  the  saw;  and 
the  wheel  and  its  bearings  are  capable  of  being  adjusted  laterally,  so 
as  to  bring  different  points  of  the  periphery  of  the  wheel  in  contact 
with  the  baok  edge  of  the  saw.  The  arrangement  of  fixed  guides  re- 
ferred to  is  manifestly  that  described  in  the  Bichards  patent.  The 
only  point  of  invention  dwelt  on  in  the  Lemman  specification  is  the 
lateral  adjustability  of  the  wheel,  which,  though  it  is  to  be  an  anti- 
friction wheel,  and  so  is  to  be  made  of  hardened  steel  or  other  suit- 
able material,  will  still  wear  away  on  the  surface  presented  to  the 
edge  of  the  saw;  and  the  lateral  adjustment  enables  different  points 
of  the  periphery  of  the  wheel  to  be  brought  into  contact  with  the  saw, 
so  as  to  present  different  points  to  wear  from  time  to  time.  Thus  the 
V.8— 16 
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entire  width  of  a  periphery  of  a  wheel  maybe  utilized.  The  defend- 
ants  have  used  a  wheel  which  has  two  grooves  in  it,  in  one  of  which 
the  saw  runs  and  in  either  of  which  it  can  run.  The  wheel  can  be 
adjusted  laterally,  so  as  to  bring  the  one  or  the  other  of  the  two 
grooves  into  use.  But  there  is  no  adjustment  to  bring  different 
H  points  of  the  periphery  of  a  smooth-faced  wheel  into  use.     In  view  of 

•  the  state  of  the  art  and  of  the*limitations  of  the  specification  there 
has  been  no  infringement.  Merely  adjusting  a  wheel  laterally,  so  as 
to  give  it  different  positions  at  different  times,  was  a  thing  well  known 
to  mechanics;  and  running  the  back  edge  of  a  saw  in  a  groove  in  a 
roller  existed  in  the  prior  Glosterman  device. 

The  third  patent  sued  on  is  No.  120,949,  granted  to  J.  A.  Fay  & 
Co.,  November  14,  1871,  for  an  "improvement  in  band-sawing  ma- 
chines/' on  the  invention  of  William  H.  Doane  and  William  P.  Mc- 
Eee.  Claims  1,  2,  3,  and  4  of  this  patent  are  alleged  to  have  been 
infringed,  there  being  seven  claims.  The  specification,  so  far  as  it  is 
material  to  be  cited,  says : 

**  The  first  part  of  our  invention  relates  to  an  improved  form  of  supporting 
frame  and  of  the  upper  and  lower  arbor-bearings,  whereby  the  said  bearings, 
with  their  inclosed  arbors,  are  made  easily  accessible  and  removable  for  inspec- 
tion and  repair,  and  relatively  adjustable,  so  as  to  be  brought  into  exact  line, 
and  otherwise  so  regulated  as  to  Insure  the  perfect  operation  of  the  saw,  as 
hereinafter  explained.  *  *  *  Figure  1  is  a  perspective  view  of  a  machine 
embodying  our  improvements.  Figure  2  is  a  vertical  section  of  the  machine 
In  the  plane  of  its  arbors.  ♦  ♦  ♦  Figure  5  is  a  plan  of  the  lower  arbor-bear- 
ing. The  frame  which  supports  the  operative  parts  of  our  machine  consists  of 
a  single  casting  of  the  peculiar  form  here  represented ;  that  is  to  say,  a  base,  A, 
from  whose  rear  end  there  rises  the  main  column  or  standard  A.\  (supporting 
the  upper  arbor-bearing  and  saw  guide,)  and  from  whose  front  end  there  rises 
a  shorter  column  or  pedestal  A^^  which  latter  supports  and  is  surmounted  by 
the  bench  or  table  B,  on  which  the  stuff  rests.  The  depression  which  inter- 
venes between  the  columns  A^  and  A^^  leaves  exposed  a  seat,  which  extends 
below  the  center  of  the  lower  arbor  and  is  entirely  open  upward,  which  seat 
forms  an  accessible  and  convenient  place  for  the  attachment,  inspection,  and 
regulation,  and,  when  necessary,  the  ready  detachment,  of  the  lower  arbor- 
bearing,  which  bearing  is  constructed  as  follows:  Bolted  or  otherwise  securely 
fastened  to  the  top  of  base  A  is  a  pillow-block,  G,  having  vertical  flanges  o  c^. 
The  flanges  c  c^  are  traversed  near  their  front  end  by  two  co-axial  horizontal 
H  bolts  D  D^  which,  entering  orifices  in  the  box  or  bearing  E  E^  of  the  lower 

•  pulley-arbor  F,  constitute  a  pivoted^fastening  for  the  said  bearing.  A  set- 
screw,  G,  tapped  in  the  bottom  of  the  pedestal  C,  and  pressing  upwards  against 
the  box  E  E\  enables  its  adjustment  and  retention  to  horizontality,  or  such 
approximation  thereto  as  may  be  desired.  Other  set-screws,  H  H^  passing 
horizontally  through  the  flanges  c  c^  near  their  rear  end,  enable  the  adjust- 
ment and  retention  of  said  box  to  a  common  vertical  plane  with  the  upper 
arbor.  The  end  of  the  lower  arbor  most  remote  from  the  pulley  I  carries  the 
driving-pulley  J.  It  will  be  seen  that,  on  the  loosening  of  four  screws,  the 
entire  lower  arbor  and  journal-box  may  be  lifted  bodily  upwards  and  detached 
from  the  machine,  without  detaching  the  pulley  from  the  arbor.  The  upper 
part  of  the  standard  A^  is  curved  forward,  as  represented,  and  has  a  slot,  a, 
to  hold  and  guide  to  a  vertical  path  a  step  or  saddle,  K,  to  which  is  pivoted  a 
lug,  4  that  depends  rigidly  from  the  upper  arbor-bearing  L  L^  The  saddle  B 
bas  a  horizontal  extension,  Ap,  which  bears  on  the  point  of  a  screw,  M,  occupy^ 
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ing  a  nut,  T,  that  rests  on  a  spring  or  cushion.  O,  in  the  bottom  of  the  slot  a. 
The  screw  M  being  turned  to  the  right  or  left  elevates  or  depresses  the  upper 
arbor-bearing,  and,  in  so  doing,  causes  the  proper  tension  to  be  imparted  to  the 
saw.  Another  screw,  N,  that  is  tapped  in  the  lug  2,  bears  against  the  face  of 
the  saddle  K,  and  enables  the  regulation,  or  angular  adjustment,  in  a  vertical 
plane,  of  the  upper  arbor-bearing.  The  abovo<lescribed  capacity  for  angular 
adjustment  of  the  band-pulley  arbors  in  their  common  plane  enables  the  oper- 
ator to  confine  the  path  of  the  saw  nicely  to  the  middle  of  the  pulleys,  or  to 
shift  it  more  or  less  towards  the  front  or  back  portions  of  their  peripheries,  so 
as  to  cause  all  parts  to  be  equally  worn.  The  spring  O,  while  co-acting  with 
the  screw  M  to  preserve  the  proper  tension  of  the  saw,  also  imparts  an  elastic 
and  yielding  quality  to  the  tension.  *  *  *  While  preferring  the  described 
relative  positions  of  the  pivot-screws  D  D\  and  laterally  adjusting  screws 
H  HS  we  do  not  confine  ourselves  thereto^  as  the  pivot  screws  may  be  situated 
near  the  rear  and  the  adjusting  screws  near  the  front  portion  of  the  box." 

The  first  six  olaims  are  as  follows : 

*'  (1)  The  frame  A  A^  A^\  in  combination  with  the  lower  arbor-bearing,  said 
frame  being  constructed  as  herein  described  with  a  depression,  A^^^  permit- 
ting the  ready  removal  of  the  arbor,  as  explained.    (2)  The  arrangement  of  ^ 
frame  A  A^  K"  Il"\  and  of  the  horizontally  and  vertically  adjustable  arbor- h 
bearing  C  D  D^  E  E^  O  H  A.    ^)  The  arrangement  of  stepper  saddle  K  and? 
its  contained  box  or  bearing  L  L^    (4)  in  combination  with  the  upper  arbor 
L^  the  lower  arbor-bearing  E,  adjustable  both  vertically  and  horizontally,  as 
shown  and  described  and  for  the  purpose  set  forth.    (5)  In  combination  with 
the  lower  arbor,  the  upper  arbor-bearing,  adjustable  in  a  vertical  plane  by 
means  of  the  screw  M,  nut  T,  and  spring  O,  as  and  for  the  purpose  desig- 
nated.   (6)  The  combination  of  the  slotted  standard  A^  a,  saddle  EX?,  arbor- 
bearing  L  li^  Z,  nut  T,  screws  M  N,  and  spring  or  cushion  O,  as  shown  and  de- 
scribed, for  the  purpose  set  forth." 

As  to  claim  1,  it  is  for  a  combination  of  the  three-sided  frame  A 
A^A'^  with  the  lower  arbor-bearing,  when  the  frame  is  constructed 
with  a  depression,  k!"^  intervening  between  the  columns  A^  and  k!'^ 
which  leaves  exposed  a  seat  which  is  entirely  open  upward,  so  as  to 
give  convenient  access  to  the  lower  arbor-bearing,  to  attach,  inspect, 
and  regulate  it,  and  also  detach  it,  with  its  joornal-box,  by  lifting  the 
arbor  and  journal-box  bodily  upward  without  removing  the  pulley 
from  the  arbor.  In  the  defendants'  machine  the  seat  is  not  entirely 
open  upward,  and  there  is  a  hole  through  the  body  of  the  frame  to 
receive  the  lower  arbor-bearing,  and  the  arbor-bearing  cannot  be  re- 
moved without  detaching  the  pulley  from  the  arbor.  This  claim  is 
not  infringed. 

As  to  claim  3,  it  is  for  the  arrangement  and  combination  of  the 
three-sided  frame  A  A^  kf'  and  the  depression  k"^  with  the  horizon- 
tally and  vertically  adjustable  arbor-bearing,  consisting  of  the  pillow- 
block  or  pedestal  G,  the  two  co-axial  horizontal  bolts,  D  IX,  the  box 
or  bearing  E  E^,  the  vertical  set-screw  O  which  adjusts  the  box  E  E^ 
to  horizontality^  the  horizontal  set-screw  H  which  adjusts  the  box  E 
E^  to  a  common  vertical  plane  with  the  upper  arbor,  and  the  base  A 
which  carries  the  pillow-block  or  pedestal  0.  All  these  features  in 
combination  are  made  necessary  in  claim  3.  It  olaims  a  combina- 
tion of  the  frame  and  depression  of  claim  1  with  the  special  construe- 
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lion  of  arbor-bearing  set  forth.  The  defendants  do  not  have  the 
frame  and  depression  of  claim  1,  as  already  shown,  and  thus  do  not 
have  that  element  of  the  combination  covered  by  claim  3.  More- 
S  over,  the  oo-axial  bolts  D  D^  are  a  necessary  feature  of  the  peculiar 
•  arbor-bearing  of  the  patent,  and  no  such  bolts  are^f ound  in  the  de- 
fendants' machine;  and,  if  it  has  any  means  of  adjusting  the  lower 
arbor-bearing,  either  horizontally  or  vertically,  in  the  sense  in  which 
such  adjustment  is  described  in  the  patent,  it  has  not  the  same  means 
or  equivalent  means  to  what  is  found  in  the  patent. 

As  to  claim  8,  it  is  for  the  arrangement  of  the  step  or  saddle,  E, 
with  the  upper  arbor-bearing,  L  W,  contained  in  it.  What  is  the  ar- 
rangement of  the  step  or  saddle,  E,  in  connection  with  the  arbor- 
bearing?  The  saddle  moves  through  vertical  slide-ways  and  it  has 
pivoted  to  it  a  lug,  Z,  which  depends  rigidly  from  the  arbor-bearing. 
A  screw,  N,  tapped  into  the  lug,  I,  bears  against  the  face  of  the  sad- 
dle, so  as  to  allow  of  the  adjustment  in  a  vertical  plane  of  the  upper 
arbor-bearing.  The  saddle  has  also  a  horizontal  extension,  i,  which 
bears  on  the  point  of  a  screw,  M,  occupying  a  nut,  T,  which  rests  on 
a  spring  or  cushion,  0,  in  the  bottom  of  the  slot.  By  turning  the 
screw,  M,  to  the  right  or  the  left  the  upper  arbor-bearing  is  elevated 
or  depressed,  and  thus  more  or  less  tension  is  given  to  the  saw.  The 
spring,  0,  gives  an  elastic  character  to  the  tension.  The  effect  of  the 
arrangement  or  combination  is  to  give  an  elastic  vertical  adjustment 
and  also  a  horizontal  adjustment.  The  whole  object  of  the  saddle 
with  the  lugy  I,  and  the  extension,  i,  is  to  adjust  the  arbor-bearing 
up  and  down  and  sidewise,  and  at  the  same  time  give  an  elastic  ten- 
sion to  the  saw.  The  spring  carries  the  weight  of  the  saddle.  There 
can  be  no  operative  arrangement  of  the  saddle  with  the  arbor-bear- 
ing which  does  not  include  the  lug,  {,  the  screw,  N,  the  extension,  /r, 
the  screw  M,  the  nut  T,  and  the  spring  0.  These  are  all  elements 
in  the  arrangement  or  combination  covered  by  claim  8.  The  spring 
is  essential  in  the  patent,  as  a  part  of  claim  2.  The  defendants  have 
a  rigid  saddle,  and  no  spring.  The  fact  that  the  spring  is  an  ele- 
ment in  claims  5  and  6  does  not  prevent  its  being  an  element  in 
claim  8. 

There  being  no  infringements  of  claims  2  and  8  there  is  none  of 
claim  4. 

The  claims  of  the  patents  sued  on  in  this  case  are  claims  for  com- 
eibinations.  In  such  a  claim,  if  the  patentee  specifies  any  element  as 
?*  entering  into  the  combination,  either  directly  by*the  language  of  the 
claim,  or  by  such  a  reference  to  the  descriptive  part  of  the  specifica- 
tion as  carries  such  element  into  the  claim,  he  makes  such  element 
material  to  the  combination,  and  the  court  cannot  declare  it  to  be 
immaterial.  It  is  his  province  to  make  his  own  claim  and  his  priv- 
ilege to  restrict  it.  If  it  be  a  claim  to  a  combination,  and  be  re- 
stricted to  specified  elements,  all  must  be  regarded  as  material,  leav- 
ing open  only  the  question  whether  an  omitted  part  is  supplied  by 
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an  eqtuyalent  deyiee  or  instramentality.  Watef-meter  Oo^  y.  Desper, 
101  U.  S.  832,  387;  Oage  y.  HerHng,  107  U.  8.  640,  648;  [S.  G.  2 
Sup.  Ct.  Brp.  819.] 

The  oiroait  oonrt  decreed  a  dismissal  of  the  billi  and|  the  plaintiff 
having  appealed,  the  decree  is  affirmed. 


<ia9  U.  &  297) 

Walsh,  GomV,  etc.,  v.  Pbbstov.^ 

Pbistos  V,  Walsh,  Gorn'r,  ete.^ 

(Koyember  19, 1888.) 

A.  J.  Peeler^  for  Walsh,  Gom'r. 

Wm.  Preitont  John  Mason  Brown,  and  Oeo.  M.  Davie,  for  Preston.^ 
*Hablan,  J.,  dissenting.    Mr.  Jastioe  Field  and  myself  differ  from? 
the  court  in  our  view  of  the  facts  of  this  case,  and  therefore  dissent 
from  its  judgment. 

The  circuit  court  fonnd  that  the  complainant  had  satisfactorily  estab- 
lished the  contract  between  the  republic  of  Texas,  through  its  presi- 
dent, and  Charles  Fenton  Mercer  and  his  associates,  as  alleged  in 
the  bill  and  amended  bill;  the  entrance  of  Mercer  upon  the  duties 
devolving  upon  him  under  the  contract;  the  organization  of  the  Texas 
Association;  the  appointment  of  surveyors  and  colonization  agents; 
the  running  of  lines  and  surveys;  the  introduction  of  119  families 
within  the  first  year  of  the  grant;  the  makiug  of  the  survey  of  the 
boundary  limits  of  the  colony  grant  by  April  1, 1845;  the  settlement 
of  256  families  within  the  limits  of  the  colony  prior  to  October  25, 
1848 ;  the  appointment  of  Mercer  as  chief  agent  and  trustee  for  the 
association;  the  subsequent  oppointment  of  Hancock  as  chief  agent; 
Hancock's  death  and  the  appointment  of  Preston,  ratified  by  the  as- 
sociation, as  chief  agent;  the  entrance  of  those  persons  upon  the  per- 
formance of  their  duties  as  agents  of  the  association,  and  the  activity^ 
displayed  by  them,  respectively,  in  furthering  the*objects  and  interests* 
of  the  colony  and  the  association ;  the  employment  of  counsel;  the  ex- 
penditure of  money;  and  the  persistent  applications  made  to  the  po- 
litical departments  of  the  state  of  Texas  for  relief.  It  further  found 
that  Mercer,  as  agent,  made  reports  to  the  government  of  Texas,  as 
required  by  the  contract  up  to  and  for  the  year  1847;  that  Mercer  is 
dead  long  since;  and  that  all  his  papers  and  documents,  among 
which  were  copies  of  his  correspondence  and  reports  in  relation  to 
the  Mercer  colony,  have  been  lost  and  destroyed. 

The  evidence  adduced  by  the  complainant  has,  it  seems  to  us, 

>BeeB.  C.  ante,  169. 
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been  subjected  by  this  court  to  the  same  rules  of  strictness  and  tech» 
nicality  which  would  be  applied  to  an  indictment  for  a  criminal  of* 
fense.  We  are  of  opinion  that  the  circuit  court  did  not  misappre- 
hend the  effect  of  the  testimonji  and  that  a  case  is  made  entitling 
complainant  substantially  to  the  relief  granted  in  the  decree  below. 
By  the  contract  between  Mercer  and  the  republic  of  Texas  the  latter 
agreed  to  convey  to  the  former  and  his  associates,  or  their  legal  repre- 
sentatives, one  section  of  640  acres  of  land,  or  two  half  sections  of  S20 
acres,  for  each  family  which  they  should  introduce  and  settle  upon  the> 
lands  set  apart  for  colonization  by  Mercer  and  his  associates,  each 
alternate  section  or  half  section  of  640  or  820  acres  being  reserved 
to  the  republic,  to  be  purchased  or  not  by  Mercer  and  his  associates  on 
certain  stipulated  terms.  It  was  also  agreed  that  a  perfect  title  should 
be  made  in  the  usual  mode  and  form  to  Mercer  and  his  associates,  or 
their  legal  representatives,  for  each  section,  half  section,  or  other  frac* 
tional  part  of  a  section  to  which  they  become  entitled  under  the  con- 
tract, and  that  the  same  should  be  conveyed  to  the  parties  as  soon 
and  whenever  they  should  exhibit  to  the  commissioner  of  the  general 
land-office  of  the  republic,  or  other  proper  officer  thereof,  in  the  man- 
ner and  form  prescribed  in  the  contract,  the  evidence  of  having  sur- 
veyed the  portion  of  land  for  which  such  conveyance  was  desired,  and 
that  there  were  comfortable  small  houses  or  cabins  erected  thereon^ 
and  families  residing  therein  who  had  been  settled  thereon  by  Mercer 

g  and  his  associates  or  their  legal  representatives. 

S?  *  The  republic  of  Texas  further  agreed  that  Mercer  and  his^associates 
should  receive  from  it,  as  further  compensation  for  their  services  and 
for  their  labor  and  expense  in  introducing  and  settling  the  families 
provided  for  in  the  contract,  a  premium  of  10  sections  of  640  acres 
or  20  sections  of  820  acres  of  land  for  every  hundred  families  in- 
troduced and  settled  as  required;  further,  that  upon  Mercer  and  his 
associates  paying  into  the  public  treasury  $12,  and  obtaining  the 
treasurer's  or  other  proper  officer's  receipt  for  that  sum  paid  into  the 
same,  and  also  of  the  delivery  for  oancelment  of  any  bonds,  promis- 
sory notes,  or  other  audited  liabilities  of  the  republic  to  the  amount 
of  $640,  they  or  their  legal  representatives  should  be  entitled  to  de- 
mand and  should  receive  from  the  government  a  full  and  absolute 
title  to  640  acres  of  the  reserved  alternate  sections.  The  right  to 
purchase  the  alternate  sections  was,  however,  made  to  depend  on  cer- 
tain conditions,  which,  in  the  view  taken  of  the  case  by  the  court, 
need  not  be  here  set  out. 

It  was  provided  in  the  contract  that  whenever  Mercer  and  his  as- 
sociates, or  their  authorized  agent  or  legal  representativa, — 

•^  shall  exhibit  to  the  commissioner  of  the  general  land-office  of  the  republic  a 
certificate,  under  oath,  subscribed  bj  two  witnesses,  and  certified  by  some  per- 
son qualified  by  the  laws  of  Texas  to  administer  an  oath,  that  the  said  parties 
of  the  second  part,  or  their  legal  representotives,  have  caused  to  be  built  a 
small  comfortable  house  or  cabin,  or  any  number  of  such  houses  or  cabins,  on 
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the  parcel  or  parcels  of  land  which  th^  are  obligated  by  this  contract  to  convey 
to  each  family,  or  the  several  families  respectively,  and  have  actually  settled 
a  family  or  several  families  respectively  therein,  they  shall  immediately  receive 
thereafter  a  full  and  absolute  conveyance  from  the  government  of  the  republic 
for  as  many  sections  of  land  of  640  acres,  or  half  sections,  or  other  fractional 
parts  of  sections  equal  in  amount  to  640  acres,  as  there  shall  be  families  cer- 
tified to  in  such  certificate  or  certificates." 

It  was  farther  provided  that  the  nnlocated  lands  included  in  the 
boundaries  described  in  the  contract  should  remain  and  be  held  by 
the  government  of  the  republic,  for  the  purposes  set  forth  in  the  con- 
tract, until  the  end  of  five  years  from  its  date,  and  "shall  be  con-9 
sidered  as  set  apart,  exclusively  ofallfuiure^claima^  to  be  colonized  in* 
the  manner  aforesaid,  by  and  for  the  benefit  of  the  party  of  the  second 
part  and  of  this  republic."  It  was  also  stipulated  that  unless  Mercer 
and  his  associates,  or  their  legal  representatives, — 

*«  shall,  prior  to  the  first  day  of  May,  1845,  have  introduced  and  settled  on 
the  land  above  mentioned,  aocordiug  to  the  tenor  of  this  contract,  one  hundred 
families,  all  right  and  title  of  the  party  of  the  second  part,  or  their  legal  repre- 
sentatives, to  proceed  further  in  the  execution  of  this  contract  shall  cease  and 
determine  from  the  moment  of  such  default;  but  such  default  shall  not  work 
or  operate  retrospectively,  but  leave  to  the  party  of  the  second  part,  and  all 
persons  claiming  under  them,  whatever  right,  title,  or  interest  they  may  have 
acquired  from  the  action  of  the  party  of  the  second  part  and  their  legal  repre- 
sentatives prior  to  such  default,  to  the  same  extent  as  if  no  such  default  or 
failure  had  occurred ;  and  in  like  manner,  and  under  like  qualifications,  the  right 
of  the  said  party  to  proceed  further  under  this  contract  shall  cease  and  deter- 
mine:  provided,  250  families  be  not  introduced  and  settled  by  them,  in  manner 
aforesaid,  on  or  before  the  expiration  of  two  years  from  the  date  thereof;  and 
so  in  like  manner  150  additional  families  shall  be  settled  on  the  said  ^ds, 
according  to  the  terms  of  this  contract,  by  the  said  parties  of  the  second  part 
or  their  legal  representatives,  within  each  of  the  three  remaining  years,  or  ttie 
right  of  the  said  party  to  proceed  further  under  this  contract,  through  the  full 
term  of  five  years  from  the  date  hereof,  shall,  on  the  occurence  of  any  default 
as  aforesaid,  utterly  cease  and  determine:  provided,  as  before  expressed,  no 
such  default  shall  operate  otherwise  than  prospectively,  either  in  relation  to 
the  said  second  party  to  this  contract,  or  to  the  emigrant  families  actually 
settled,  or  any  person  or  persons  claiming  by,  through,  or  under  them,  or  any 
of  them." 

To  what  extent  did  Mercer  and  his  associates  comply  with  their 
contract  ?  The  inference  to  be  drawn  from  the  opinion  of  the  court 
is  that  the  record  furnishes  no  evidence  whatever  that  Mercer  and 
his  associates  did  anything  of  a  substantial  character  entitling  them 
to  the  benefit  of  their  contract  with  the  repubUo  of  Texas.  But  weS 
are  of  opinion  that  this  is  an^erroneous  view  of  the  evidence.  We«^ 
cannot  avoid  the  conclusion  that  the  contrary  is  abundantly  shown 
by  the  record.  That  Mercer  and  his  associates  introduced  and  set- 
tled 119  families  prior  to  the  first  day  of  May,  1846,  the  evidence 
leaves  on  our  mind  no  reasonable  doubt.  There  was  produced  from 
the  records  of  the  general  land-office  of  Texas,  certified  by  the  com- 
missioner  of  that  office,  a  copy  of  what  is  styled  the  original  agree- 
ment or  covenant,  signed  by  the  heads  of  that  number  of  families, 
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showing  the  date  of  their  introdnotion  into  and  settlement  npon  the 
Mercer  colony  lands,  the  signature  of  each  emigrant  being  duly  wit- 
nessed.    That  agreement  is  in  these  words: 

"This  instrament  witnesseth  that  the  persons  who  have  subscribed  and  un- 
dersigned their  names  hereto  do  hereby  severally,  but  not  jointly,  agree  and 
covenant  as  follows,  to-wit: 

^  That  each  of  us  has  received  of  Charles  Fenton  Mercer  and  his  associates, 
known  as  and  comprising  the  *  Texas  Association/  a  certificate  issued  in  ac- 
cordance with  a  contract  made  on  the  twenty-ninth  day  of  January,  A.  D. 
1844,  between  them  and  Sam  Houston,  then  president  of  the  republic  of  Texas, 
acting  in  behalf  of  the  said  rapublic,  authorizing  them,  among  other  things, 
to  introduce  and  settle  emigrant  families  npon  the  lands  within  the  limits 
specified  in  said  contract;  the  number  and  date  of  each  certificate  granted  by 
said  association,  and  by  us  received,  being  expressed  and  written  in  spaces  to 
the  left  hand  of  our  respective  names,  which  certificates  are  received  and  held 
for  the  benefit  of  the  respective  families  mentioned  therein,  each  one  of  us 
forming  a  member  of  the  family  described  in  the  certificate  delivered  to  him, 
which  familiea  Tuive  beeti  speeiaUy  introdnoed  and  settled  at  the  times  and  in 
inanner  and  form  as  stated  and  expressed  in  said  certiftoates  respeetively  hy 
the  said  Mercer  and  his  associates^  and  have  emigrated  as  the  said  certificates 
declare  and  show.  And  in  consideration  of  the  premises,  and  the  benefits  from 
said  certificates  and  the  contract  aforesaid,  accruing  and  to  arise,  that  we  will 
severally  observe  and  perform,  as  far  as  may  be  in  our  power,  the  several 
duties  and  requirements  devolving  upon  us  as  settlers  under  said  contract, 
g  whetlier  prescribed  by  the  terms  thereof,  or  by  the  laws  of  the  land  in  such 
•  behalf  especially.  *  We  bind  ourselves  severally  not  to  give,  sell,  or  in  any 
way  furnish  to  any  Indian  any  spirituous  liquor,  nor  any  gunpowder,  lead, 
or  fire-arms,  or  warlike  weapons  of  any  description;  and,  moreover,  to  abstain 
from  any  waste  or  trespass  upon  the  half  sections  adjoining  those  on  which 
we  have  respectively  settled,  and  on  the  whole  sections  adjoining  thereto,  and 
to  guard  the  same  from  waste  or  trespass  by  others,  and  to  protect  the  same 
from  settlement  by  any  other  persons  not  authorized  to  settle  thereon  by  the 
said  association,  or  some  legally  authorized  agent  thereof;  and  to  pay  the  sum 
of  five  dollars,  in  materials,  labor,  or  money,  towards  the  building  of  a  school- 
house  of  such  dimensions  and  on  such  site  as  the  said  association  or  its  agent 
may  direct  Also,  that  each  family  specified  or  referred  to  herein,  each  one 
certifying  alone  for  his  own  family,  has  and  occupies  a  suitable  cabin  or  house 
as  described  in  said  contract,  and  that  each  male  member  thereof  of  the  age 
of  seventeen  years  and  upwards  is  supplied  with  a  good  rifle»  yager,  or  musket, 
and  a  sufficient  supply  of  prime  ammunition." 

This  paper  was  supported  by  the  signatures  and  the  oath  of  one  of 
the  Texas  Association,  and  two  disinterested  persons,  to  the  effect 
that  the  list  contained  ''a  true  and  accurate  account  and  statement 
of  emigrant  families  as  certified  to  by  the  heads  thereof  to  have  been 
specially  introduced  and  settled  by  Charles  Fenton  Mercer  and  his  as- 
sociates, known  as  and  comprising  the  Texas  Association,  prior  to  the 
first  day  of  May,  1845,  upon  and  within  the  limits  of  the  grant  made 
by  the  republic  of  Texas  to  said  Mercer  and  his  associates  on  the 
twenty-ninth  of  January,  1844,  and  referred  to  in  the  certificate  sub- 
scribed to  by  the  heads  of  the  families  respectively,"  etc.  The  rec- 
ord contains  no  evidence  that  the  republic  of  Texas,  by  any  of  its  of- 
ficers, ever  made  any  objection  to  this  certificate  as  defective  either  in 
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form  or  substance.  It  brought  the  work  of  Mercer  and  his  associates 
as  to  these  119  families  within  the  terms  of  that  portion  of  the  con- 
tract already  quoted.  They  did  "exhibit  to  the  commissioner  of  the 
general  land-office  of  Texas  a  certificate  under  oath  subscribed  by  two 
witnesses,"  under  date  of  August  2,  1845,  and  certified  on  the  same 
day  by  a  "person  qualified  by  the  laws  of  Texas  to  administer  ang 
oath,"  showing*that  Mercer  and  his  associates  had  caused  to  be  builtS? 
a  comfortable  house  or  cabin  on  the  lands  settled  upon  by  said  fam- 
ilies, and  showing  also  that  they  had  actually  settled  said  families  on 
the  lands  for  which  they  received  the  certificates  mentioned  in  the 
agreement  between  Mercer  and  such  settlers. 

The  criticism  which  is  made  in  the  opinion  of  the  court  upon  the 
language  of  this  agreement  and  certificate,  impresses  us  as  exceedingly 
technical.  It  is  said  that  the  parties  signing  it  do  not  state  that  they 
were  emigrants  from  abroad  introduced  into  the  state  by  Mercer  or  his 
associates ;  they,  however,  do  state  and  certify  that  they  have  each 
received  a  certificate  in  accordance  with  the  contract  of  January  29, 
1844,  describing  it  as  one  which  authorized  Mercer  and  his  associates 
"to  introduce  and  settle  emigrant  families  upon  the  lands  within  the 
limits  specified  in  said  contract;"  and  they  certify  that  they  were 
"specially  introduced  and  settled,"  as  set  forth  in  the  certificates; 
and  that  they  "have  emigrated  as  the  said  certificates  declare  and 
show."  That  the  persons  who  signed  that  agreement  did  not  mean  to 
certify  that  they  had  emigrated  from  state  or  country  without  the 
republic  of  Texas  is  a  suggestion  which  it  did  not  occur  to  the  at- 
torney general  of  Texas  in  his  very  elaborate  brief  to  make.  It  is  for 
the  first  time  found  in  the  opinion  of  this  court.  That  Philians,  one 
of  the  persons  who  verified  under  oath  the  certificate  relating  to  these 
119  families,  did  not  know  "where  the  colonists  came  from,"  is  a  fact 
of  no  consequence ;  nor  was  it  material  to  inquire  from  what  particu- 
lar state  or  country,  other  than  Texas,  they  came.  Philians,  in  his 
affidavit,  refers  to  them  as  "emigrant  families,"  meaning  thereby  that 
they  came  from  without  the  republic  of  Texas.  We  have  been  un- 
able to  find  any  evidence  that  the  persons  embraced  in  these  119 
families  did  not  go  to  the  Mercer  colony  tract  from  some  place  out- 
side of  Texas,  and  there  is  no  suggestion  to  that  effect  in  the  argu- 
ment of  counsel.  It  is  said  that  none  of  these  persons  made  oath  to 
ihe  papers  they  signed.  Our  answer  is  that  neither  the  contract  nor 
the  law  of  Texas  required  any  such  oath,  but  only  the  oath  of  two 
witnesses.  It  seems  to  us  that  the  complainant  has  made  a  clearg 
■case  as  ♦to  the  119  families  introduced  by  Mercer  and  his  associates? 
prior  to  May  1,  1845. 

The  next  inquiry  is  as  to  the  effect  to  be  given  to  the  report  of 
John  M.  Crockett  in  1851.  That  report  was  made  under  the  au- 
thority of  an  act  of  the  legislature  passed  February  2, 1850,  the  first 
section  of  which  provided  that  "every  colonist,  or  the  heirs  or  admin- 
istrators of  such  colonists,  citizens  of  the  colony  of  Charles  Fenton 
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Mercer  and  his  associates,  on  the  twenty^fifth  of  October,  181S,  shall 
receive  the  quantity  of  land  to  which  such  colonists  may  be  entitled, 
to- wit,  640  acres  to  each  family,  and  320  acres  to  each  single  man 
over  the  age  of  17  years:  provided,  that  nothing  herein  contained 
shall  be  construed  so  as  to  place  the  contractors  of  said  colony  in  a 
better  condition  in  regard  to  the  state  of  Texas  than  they  would  be  if 
this  law  had  not  been  passed."  In  this  language  we  have  a  distinct 
recognition  of  the  fact  that  there  was,  at  the  passage  of  that  act,  a 
body  of  citizens  in  Texas  known  as  ''citizens  of  the  colony  of  Charles 
Fenton  Mercer  and  his  associates,**  and  that,  as  '*stLch  colonists/'  they 
were  entitled  to  a  certain  quantity  of  land.  Persons  within  the 
limits  of  the  Mercer  grant,  who  did  not  settle  there  in  pursuance  of 
some  arrangement  with  Mercer  and  his  associates,  could  not  have 
been  regarded  as  citizens  of  ''the  colony  of  Charles  Fenton  Mercer 
and  his  associates."  Nor  could  such  persons  have  been  described 
as  of  that  colony  and  entitled,  as  "such  colonists,"  to  receive  640 
acres,  or  any  other  quantity,  of  land,  unless  they  had  entered  upon 
the  land  under  the  contract  between  the  republic  of  Texas  and  Mer- 
cer and  his  associates.  The  proviso  in  the  section  quoted  does  not 
at  all  militate  against  this  view.  That  only  shows  the  purpose  of 
the  state  not  to  give  "  the  contractors  of  said  colony"  any  advantage 
they  did  not  then  have  under  their  contract  with  the  republic. 

The  next  section  of  the  foregoing  act  provided  for  the  appointment 
by  the  governor,  by  and  with  the  advice  and  consent  of  the  senate,  of 
a  commissioner,  "whose  duty  it  shall  be  to  hear  proof  and  determine 
what  colonists  shall  be  entitled  to  land  as  aforesaid ;  and  said  com- 
{;  missioner  shall  issue  to  parties  entitled  to  the  same,  or  to  the  heirs 
m  or  legal  representatives  of  such^parties,  certificates  for  their  proper 
quantity  of  land.'*  Plainly,  the  purpose  of  the  legislature  was,  through 
that  officer,  to  ascertain  who  were  entitled  to  land  in  virtue  of  the 
contract  with  Mercer  and  his  associates.  It  was  in  violation  of  the 
contract  for  the  state  thus  to  pass  over  the  contractors  and  treat  di- 
rectly with  the  colonists,  but  it  is  none  the  less  clear  that  she  pro- 
ceeded upon  the  basis  of  giving  land  only  to  those  who  were  "of  the 
colony  of  Charles  Fenton  Mercer  and  his  associates."  The  official 
report  of  Crockett  contains  the  names  of  all  such  persons.  His  action 
was  judicial  in  its  nature,  and  his  determination  as  to  who  were  en- 
titled to  land  as  colonists  aforesaid,  was  a  determination  that  Mercer 
and  his  associates  had  complied  with  their  contract  to  the  extent,  at 
least,  of  the  persons  named  in  his  report.  The  state  gave  land  to  all 
persons  reported  by  Crockett  as  of  the  Mercer  colony,  and,  conse- 
quently, she  was  bound  by  her  contract  to  compensate  Mercer.  By 
the  articles  of  her  annexation  to  the  United  States  it  was  provided 
that  she  shall  "retain  all  the  vacant  and  unappropriated  land  lying 
within  her  limits  to  be  applied  to  the  payment  of  the  debts  and  liah^ 
xties  of  said  republic  of  Texas,  and  the  residue  of  said  lands,  after  dis' 
charging  said  debts  and  liabilities^  to  be  disposed  of  as  such  stat^  may 
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'direct.''  Her  liability,  under  her  contract  with  Mercer,  was  one  of 
the  liabilities  for  the  discharge  of  which  she  was  bonnd  to  apply  the 
unappropriated  lands  within  her  limits.  Had  the  articles  of  annez- 
■ation  been  silent  as  to  the  debts  and  liabilities,  and  made  no  provision 
■as  to  the  unappropriated  lands  of  the  republic  of  Texas,  and  had  the 
United  States  taken  such  lands,  then,  according  to  the  settled  princi- 
ples of  public  law,  they  would  have  been  bound  to  meet  the  debts 
and  liabilities  of  the  late  republic;  at  least,  such  as  had  been  made  a 
charge  upon  its  public  property.  To  avoid  all  difSculty  upon  that 
subject,  it  was  expressly  stipulated  in  the  articles  of  annexation  that 
Texas  should  retain  her  public  lands,  with  power  to  dispose  of  them 
after  discharging  the  debts  and  liabilities  of  the  republic,  and  that  '*in 
no  event  are  said  debts  and  liabilities  to  become  a  charge  upon  the 
government  of  the  United  States."  Thus  was  created,  by  treaty  be- 
tween the  United  States  and  the  republic  of  Texas,  an  express  trustS 
for  the  benefit  of  thoseHo  whom  the  latter,  at  the  time,  was  indebted* 
or  under  liability.  The  agreement  between  the  United  States  and 
Texas,  constituted,  within  the  meaning  of  the  constitution,  a  contract, 
the  violation  of  which,  upon  the  part  of  the  officers  of  that  state,  it 
is  competent  for  the  courts  to  prevent. 

In  the  opinion  of  the  court  it  is  stated,  among  other  things,  that, 
since  the  contract  was  made  with  Mercer,  Texas,  both  as  an  inde- 
pendent republic  and  as  a  state  of  the  Union,  has  ''denied  its  validity 
and  refused  to  do  anything  under  it. "  There  is  a  serious  obstacle  in 
the  way  of  our  acceding  to  the  correctness  of  this  statement.  It  is 
found  in  the  decision  of  the  supreme  court  of  Texas  in  MeUon  v.  Cohb^ 
21  Tex.  540.  Beferring  to  this  colonization  contract  with  Mercer, 
that  court  said : 

«<  That  the  contract  of  the  twenty-ninth  of  January,  1844,  if  valid,  reserved 
the  land  in  question  from  location  and  appropriation  by  the  plaintifTB  certifi- 
cate, cannot  be  doubted.  But  it  is  insisted  that  the  contract  was  invalid,  for 
the  want  of  authority,  on  the  part  of  the  president  of  the  republic,  to  confer 
on  the  grantee  the  benefits  contemplated  by  the  Joint  resolution  of  the  six- 
teenth of  February,  1843.  He  undoubtedly  had  authority  under  the  act  of  the 
fourth  of  February,  1841,  and  the  amendatory  act  of  the  fifth  of  February, 
1842,  to  contract  with  the  grantee  to  colonize  vacant  lands  of  the  republic  for 
that  purpose,  and  to  set  apart  and  reserve  from  location  the  territory  within 
certain  boundaries,  which  he  should  designate,  for  the  period  of  tliree  yean 
from  the  date  of  the  contract" 

Beferring  to  the  act  of  February  8,  1845,  copied  in  the  opinion  of 
this  court,  the  supreme  court  of  Texas  said: 

'*  This  act  cannot  be  regarded  as  anything  less  than  a  tirtual  ratifloatUm  by 
the  government  of  the  act  of  iUt  agent  in  making  tJie  contract^  and  itt  UgiB" 
lative  affirmation  of  its  validity.  *  *  *  The  contract  was  again  expreuly 
recognized  and  treated  as  an  existing  contract  by  the  act  of  June  25, 1845,  and 
these  acts  were  passed  prior  to  the  plaintiff's  location  and  survey.  It  is  nn-  ^ 
necessary  to  refer  to  more  recent  acts  containing  similar  recognitions  qf  fhe^ 
validity  of  the  contract    It  will  suffice  to  say  that*these  legislative  recogni-  • 
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tions  of  its  validity  must  he  deemed  to  have  put  that  question  at  rent,    Hotis- 
ton  V.  Robertson,  2  Tex.  23;  Hancock  v.  McKinney,  7  Tex.  384,  441, 442." 

In  view  of  the  grounds  upon  which  the  court  rests  its  decision,  it  is. 
unnecessary  for  us  to  discuss  the  extent  of  relief  to  which  Preston  is 
entitled. 

For  the  reasons  stated  we  cannot  assent  to  the  opinion  and  judg- 
ment in  this  case. 


(109  U.  8.  S41) 

Inhabitants  op  the  Township  of  Bbbnabds,  in  the  County  of  Som- 
erset and  State  of  New  Jersey,  v.  Stebbins,  Ex'r,  etc. 

Same  v.  Mobbison  and  another. 

(November  26, 1883.) 

MuNiciPAii  Bonds— DKPECTrvE  Execution— Omission  of  Seal — Action  by 
Citizens  of  Another  State — Transfer  to  Give  Jubibdiotion. 

If  commissioners,  authorized  by  statute  to  subscribe  in  the  corporate  name  of  » 
town  for  stock  in  a  railroad  company,  and,  upon  obtaining  the  consent  of  a  cer- 
tain majority  of  tax-payers,  to  issue  bonds  of  the  town  under  the  hands  and 
seals  of  the  commissioners,  and  to  sell  the  bonds  and  invest  the  proceeds  of  the 
sale  in  stock  of  the  railroad  company,  which  shall  be  held  by  the  town  with  all 
the  rights  of  other  stockholders,  issue,  without  obtaining  the  requisite  consent, 
of  tax-payers,  to  the  railroad  company,  in  exchange  for  stock,  such  bonds  signed 
by  the  commissioners,  but  on  which  the  seals  are  omitted  by  oversight  and  mis- 
take ;  and  the  town  sets  up  the  want  of  seals  in  defense  of  an  action  at  law 
afterwards  brought  against  it  by  one  who  has  purchased  such  bonds  for  value, 
in  good  faith,  and  without  observing  the  omission,  to  recover  interest  on  the- 
bonds,— a  court  of  equity,  at  his  suit,  will  decree  that  the  bonds  be  held  as  valid 
as  if  actually  sealed  before  being  issued,  and  will  restrain  the  setting  up  of  the- 
want  of  seals  in  the  action  at  law. 

A  bill  in  equity  in  the  circuit  court  of  the  United  States  against  a  town  in  one  state 
by  a  citizen  of  another,  for  relief  against  the  accidental  omission  of  seals  from 
bonds  of  the  defendant,  payable  to  bearer,  and  held  by  the  plaintiff,  some  of 
which  are  owned  by  him,  and  others  of  which  are  owned  in  different  amounts, 
part  by  citizens  of  the  state  in  which  the  town  is,  and  part  by  citizens  of  other 
states,*  and  have  been  transferred  to  him  by  the  real  owners  for  the  mere  pur- 
pose of  being  sued,  should  be  dismissed,  under  the  act  of  March  3, 1875,  c.  137,. 
4  5,  so  far  as  regards  all  bonds  held  by  citizens  of  the  same  state  as  the  defend- 
ant, and  bonds  held  by  a  citizen  of  another  state  to  a  less  amount  than  |500. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District, 
of  New  Jersey. 

Alvah  A.  Clark  and  Thos.  N.  McCarter,  for  Inhabitants  of  Town-^ 
ship  of  Bernards. 

H.  C.  Pitney,  for  Stebbins,  Ex*r,  etc. 
9     Cortland  Parker^  for  Morrison  and  Hutchinson. 
•    *Gray,  J.     These  are  appeals  by  a  township  in  New  Jersey  from  de- 
crees of  the  circuit  court  of  the  United  States  for  the  district  of  New 
Jersey,  upon  bills  in  equity  by  the  appellees  for  relief  against  the  ac* 
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oidental  omission  of  seals  on  its  bonds.  The  facts  appearing  by  the 
record,  are  as  follows : 

By  the  General  Laws  of  New  Jersey,  the  inhabitants  of  each  town- 
ship in  the  state  are  a  body  politic  and  corporate,  by  the  name  of  ''The 

Inhabitants  of  the  township  of ,  in  the  connty  of . "    Rev. 

St.  N.  J.  1877,  p.  1191.  On  the  ninth  of  April,  1868,  the  legislature 
of  New  Jersey  passed  a  statute  entitled  "An  act  to  authorize  certain 
towns  in  the  counties  of  Somerset,  Morris,  Essex,  and  Union  to  issue 
bonds  and  take  stock  in  the  Passaic  Valley  &  Peapack  Bailroad  Com- 
pany," the  first  section  of  which  directed  the  circuit  court  of  either 
of  those  counties,  on  the  application  of  13  or  more  freeholders  and 
residents  of  any  township  therein,  situated  along  the  route  of  the 
railroad,  to  appoint  three  ''commissioners  for  such  township  to  carry 
into  effect  the  purposes  and  provisions  of  this  act.**  The  next  two 
sections  are  as  follows : 

**Sec.  2.  It  shall  be  lawful  for  said  commissioners  to  borrow,  on  the  faith 
and  credit  of  their  respective  townships,  such  sum  of  money,  not  exceeding 
ten  per  centum  of  the  valuation  of  the  real  estate  and  landed  property  of  such 
township,  to  be  ascertained  by  the  assessment  rolls  thereof  respectively  for 
the  year  eighteen  hundred  and  sixty-seven,  for  a  term  not  exceeding  twenty- 
five  years,  at  a  rate  of  Interest  not  exceeding  seven  per  centum  per  annum, 
payable  semi-annually,  and  to  execute  bonds  therefor,  under  their  hands  and 
seals  respectively.  The  bonds  so  to  be  executed  may  be  in  such  sums,  and  pay- 
able at  such  times  and  places  as  the  said  commissioners  and  their  successors 
may  deem  expedient;  bat  no  such  debt  shall  be  contracted  or  bonds  issued  by 
said  commissioners  of  or  for  either  of  said  townships  until  the  written  con- 
sent shall  have  been  obtained  of  the  majority  of  the  tax-payers  of  such  town- 
ship, or  their  legal  representatives,  appearing  upon  the  last  assessment  roll,  as 
shall  represent  a  majority  of  the  landed  property  of  such  township  (includinge, 
lands  owned  by  non-residents)  appearing  upon  the  last  assessment  roll  of  suchjg 
^township.  Such  consent  shall  state  the  amount  of  money  authorized  to  be  raised  * 
in  such  township,  and  that  the  same  is  to  be  invested  in  the  stock  of  the  said 
railroad  company,  and  the  signatures  shall  be  proved  by  one  or  more  of  the 
commissioners.  The  fact  that  the  persons  signing  such  consent  are  a  majority 
of  the  tax-payers  of  such  township,  and  represent  a  majority  of  the  real  prop- 
erty of  such  township,  shall  be  proved  by  the  aflidavit  of  the  assessor  of  such 
township,  indorsed  upon  or  annexed  to  such  written  consent,  and  the  assessor 
of  such  township  is  hereby  required  to  perform  such  service.  Such  consent  and 
affidavit  shall  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  such 
township  is  situated,  and  a  certified  copy  thereof  in  the  town  clerk's  office  of 
such  township,  and  the  same,  or  a  certified  copy  thereof,  shall  be  evidence  of 
the  facts  therein  contained,  and  received  as  evidence  in  any  court  in  this  state, 
and  before  any  judge  or  justice  thereof. 

"  Sec.  3.  The  said  commissioners  authorized  by  this  act  may,  in  their  discre- 
tion, dispose  of  such  bonds,  or  any  part  thereof,  to  such  persons  or  corpora- 
tions and  upon  such  terms  as  they  shall  deem  most  advantageous  for  their 
said  township,  but  not  for  less  than  par;  and  the  money  that  shall  be  raised 
by  any  loan  or  sale  of  bonds  shall  be  invested  in  the  stock  of  said  railroad 
company  for  the  purpose  of  building  the  aforesaid  railroad,  and  said  money 
shall  be  applied  and  used  in  the  construction  of  said  railroad,  its  buildings, 
equipment,  and  necessary  appurtenances,  and  for  no  other  purpose.  The  com- 
missioners respectively,  in  the  corporate  name  of  each  of  their  said  townships, 
shall  subscribe  for  and  purchase  stock  in  said  railroad  company  to  the  amount 
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they  may  have  Beverally  borrowed  as  aforesaid;  and  by  Tirtae  of  sach  sub- 
scription or  purchase  of  stock,  upon  receiving  certificates  for  the  amount  of 
said  stock  so  subscribed  for  or  purchased  by  them,  the  said  townships  shall 
acquire  all  the  rights  and  privileges  respectively  of  other  stockholders  of  said 
company,  and  it  shall  be  lawful  for  the  commissioners  provided  for  in  this 
act,  or  either  of  them  with  the  consent  of  the  others,  or  a  majority  of  the  said 
commissioners,  to  participate  in  and  to  act  in  all  the  regular  and  legally  au- 
thorized meetings  of  the  stockholders,  and  either  of  them  may  act  as  director 
of  said  company,  if  he  shall  be  duly  elected  as  such." 

)  By  section  i,  the  commissioners  were  directed  to  report  annually 
•  to  the  township  committee  the  amount  required  for  the  next  year  to 
pay  the  interest  or  principal  of  the  bonds,  and  to  apply  in  payment 
thereof  the  dividends  on  the  stock  subscribed  or  purchased  for  the 
township;  and  any  defioienoy  was  to  be  assessed  and  levied  upon  the 
landed  property  of  the  township,  like  other  taxes.  By  section  5,  the 
railroad  company  might  agree  with  the  commissioners,  "in  behalf  of 
their  respective  townships,"  to  pay  the  interest  accruing  "on  the 
bonds  issued  by  such  townships,''  for  three  years,  or  until  the  rail- 
road should  be  completed  and  earning  sufBoient  to  pay  dividends 
equal  to  the  interest.  By  section  6,  the  commissioners  might,  after 
acquiring  stock,  exchange  it  for  bonds  issued,  and  cancel  the  bonds 
80  received;  or  they  might,  with  such  consent  as  mentioned  in  section 
2,  sell  the  stock  for  cash  at  publio  sale,  and  apply  the  proceeds  to 
the  purchase  or  redemption  of  the  bonds.  And  by  section  7,  at  the 
end  of  25  years,  the  sum  due  for  principal  and  interest  on  the  bonds, 
as  reported  by  the  commissioners,  was  to  be  assessed  and  levied  on 
the  landed  property.  By  section  9,  the  commissioners  were  required, 
before  entering  upon  the  discharge  of  their  duties,  to  give  bond  to  the 
township,  with  sureties  approved  by  the  township  committee  or  by 
the  judge  of  the  county  court.  By  section  11,  their  pay  and  dis- 
bursements were  to  be  "audited  and  paid  by  the  township  committee, 
the  same  as  other  township  expenses."  By  section  12,  the  commis- 
sioners in  each  township  were  to  "constitute  a  board  to  act  for  their 
said  townships  respectively."  And  by  section  14,  all  bonds  issued 
were  required  to  be  registered  in  the  office  of  the  county  clerk,  and 
the  words  "registered  in  the  county  clerk's  office"  be  printed  or  writ- 
ten across  the  face  of  each  bond,  attested  by  the  signature  of  the 
county  clerk,  "and  no  bond  shall  be  valid  unless  so  registered." 

Commissioners  for  the  township  of  Bernards,  in  the  county  of  Som- 
erset, were  appointed,  and  gave  bond  to  the  township  according  to 
sections  1  and  9.  On  the  seventeenth  of  December,  1868,  they  lied 
in  the  county  clerk's  office  the  written  consent  of  a  number  of  tax- 
payers, not  being  a  majority  of  all  the  tax-payers  in  the  township, 
9 but  being  a  majority  in  number  and  value  of  the  owners  of  real  es- 
^tate  therein;  with  an  affidavit  of  one  of  the^sommissioners  to  the  sig- 
natures ;  and  an  affidavit  of  the  assessor  that  the  signers  were  a  ma- 
jority of  the  tax-payers  of  the  township  and  represented  a  majority 
of  the  real  property  of  the  township,  and  also  that  they  were  a  ma- 
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jority  of  the  tax-payers  of  the  township  appearing  upon  its  assess* 
ment  roll  for  1867,  or  their  legal  representatives,  and  represented  a 
majority  of  the  landed  property  of  the  township  appearing  upon  that 
assessment  roll. 

In  the  same  month  of  December,  1868,  the  commissioners  sab- 
scribed  in  behalf  of  the  township  for  stock  in  the  railroad  company, 
of  the  value  of  $127,000,  which  did  not  exceed  10  per  cent,  of  the 
assessed  valuation  of  the  landed  property  of  the  township  in  1867; 
and  caused  bonds  of  the  township  to  an  equal  amount  to  be  printed 
in  the  form  hereinafter  set  forth;  and  made  an  arrangement  with  the 
railroad  company  to  exchange  the  bonds  of  the  township  for  stock  in 
the  company,  and  to  deliver  the  bonds  of  the  company  in  installments, 
as  calls  for  payments  on  subscriptions  were  made,  and  as  the  work 
on  the  railroad  progressed.  The  railroad  was  afterwards  built  and 
put  in  operation  through  the  town ;  and  the  commissioners  issued  to 
the  railroad  company,  in  exchange  for  stock,  instruments  to  the 
amount  aforesaid,  in  the  form  of  bonds,  of  the  denominations  of 
$1,000,  $500,  and  $100,  respectively,  signed  by  the  commissioners, 
but  not  sealed,  with  interest  coupons  annexed.  The  form  of  the 
bonds  and  of  the  coupons  was  as  follows: 

"No.  — *  United  States  qf  Ameriea.  $500. 

*«  TOWNSHIP  OF  BERNARDS,  SOMERSET  OOUNTT,  STATE  OF  NEW  JERSEY. 

**The  inhabitants  of  the  township  of  Bernards,  in  the  county  of  Somerset, 
acknowledge  themselves  to  owe  to  bearer  five  hundred  dollars,  which  sum 
thej  promise  to  pay  the  holder  hereof,  at  the  American  Exchange  National 
Bank,  in  the  city  of  New  York,  twenty-three  years  after  the  date  hereof,  and 
interest  thereon  at  the  rate  of  seven  per  cent,  per  annum,  payable  semi-an  S 
nually  on  the  first  days  of  July  and  January  in  each  year,  until*the  said  prin  v 
cipal  sum  shall  be  paid,  on  the  presentation  of  the  annexed  interest  coupons 
at  the  said  bank. 

**This  bond  is  one  of  a  series  of  like  tenor,  amounting  in  the  whole  to  the 
sum  of  one  hundred  and  twenty-seven  thousand  dollars,  issued  on  the  faith 
and  credit  of  said  township  in  pursuance  of  an  act  entitled  'An  act  to  author- 
ize certain  towns  in  the  counties  of  Somerset,  Morris,  Essex,  and  Union  to 
issue  bonds  and  take  stock  in  the  Passaic  Yall^  &  Peapack  Railroad  Com- 
pany,' approved  April  9, 1868. 

^'In  testimony  whereof  the  undersigned,  commissioners  of  the  said  township 
of  Bernards,  in  the  county  of  Somerset,  to  caiTy  into  effect  the  purposes  and 
provisions  of  the  said  act,  duly  appointed,  commissioned,  and  sworn,  have 
hereunto  set  our  hands  and  seals  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-nine. 

•*  John  H.  Anderson, 
••John  Guerin, 
••Oliver  R.  Steele, 

•♦Commissioners.'* 

••Begistered  in  the  county  clerk's  office. 

••WILLLA.M  Ross,  Jr.,  County  Clerk.* 

"•17.50.  The  inhabitants  of  the  township  of  Bernards,  in  the  ooontj  of 
Somerset,  will  pay  the  bearer,  at  the  American  Exchange  National  Bank,  in 
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the  city  of  New  York,  seventeen  50-100  dollars,  on  the  first  day  of  Jann  arj 

1889,  for  six  months'  interest  on  bond  Na  —• 

**  John  H.  Anderson, 
••John  Guerin, 
••Oliybb  I£.  Steels, 

••  Commissioners.'* 

One-fifth  of  the  whole  amonnt  of  bonds  was  signed  by  the  commis- 
sioners and  delivered  to  the  railroad  company  on  the  sixteenth  of 
January,  1869,  was  registered  on  the  eighteenth  of  the  same  month, 
and  was  afterwards  put  in  circulation  by  the  company.  Upon  a  bill 
filed  by  certain  tax-payers  of  an  adjoining  township  in  the  spring  of 
^  1869,  the  court  of  chancery  of  New  Jersey  restrained  the  issue  of  like 
•  bonds,  for  want  of  the  consent  of  a^majority  of  all  the  tax-payers  of 
the  township.  Lane  v.  Schomp,  5  G.  E.  Green,  83.  The  commis- 
sioners thereupon  obtained,  and  filed  in  the  county  clerk's  office  on 
the  first  of  September,  1869,  the  written  consent  of  other  tax-payers, 
which,  with  those  whose  consent  had  been  previously  filed,  constituted 
a  majority  of  all  the  tax-payers  in  the  township,  with  similar  affida- 
vits of  commissioner  and  assessor;  and  the  remaining  four-fifths  of 
the  bonds  were  afterwards  issued  and  registered,  and  put  in  circula- 
tion. Of  the  bonds  in  controversy,  some  were  issued  before,  and 
some  after,  the  first  of  September,  1869. 

The  commissioners  intended  to  issue,  and  supposed  that  they  had 
issued,  perfect  bonds,  and  their  failure  to  affix  their  seals  to  the  bonds 
was  by  oversight  and  mistake.  The  bonds  were  purchased  by  the 
present  owners  in  good  faith,  in  open  market,  for  the  then  market 
price  of  from  85  to  100  cents  on  a  dollar,  and  without  observing  that 
they  had  no  seals. 

Gyrus  Curtis,  a  citizen  of  New  Tork,  (of  whom  the  appellee  in  the 
first  case  is  the  executor,)  held  and  owned  such  bonds  to  the  amonnt 
of  $2,000,  and  held  like  bonds  to  the  amount  of  $8,000,  owned  by 
other  citizens  of  New  Tork,  in  amounts  varying  from  $1,300  to  $500 
each,  except  that  one  owned  only  $200,  and  delivered  by  them  to  him 
solely  for  the  purpose  of  bringing  suit  on  the  coupons;  and  also  held 
coupons,  past  due  and  unpaid,  upon  like  bonds  to  the  amount  of  $18,- 
600,  owned  by  citizens  of  New  Jersey,  who  had  assigned  those 
coupons  to  him  for  the  sole  purpose  of  collecting  the  amonnt  thereof. 
Thomas  H.  Morrison  and  Gardner  S.  Hutchinson,  citizens  of  New 
York,  (the  appellees  in  the  second  case,)  held  and  owned  such  bonds 
to  the  amount  of  $10,000,  and  also  held  like  bonds  to  the  amount  of 
$12,000,  owned  by  other  persons,  citizens  of  New  York  or  Penn- 
sylvania, in  amounts  varying  from  $6,000  to  $500  each,  as  well  as 
bonds  to  the  amount  of  $5,100,  owned  by  citizens  of  New  Jersey, 
all  which  bonds  had  been  transferred  to  them  by  the  owners  for  the 
mere  purpose  of  collecting  the  unpaid  coupons  thereon.  In  April, 
^  1874,  actions  of  debt  were  brought  by  Curtis,  and  by  Morrison  and 
?  Hutchinson  against  the  township,  in  the*  circuit  court  of  the  United 
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States  for  the  district  of  New  Jersey,  to  recoyer  the  amount  of  anpaid 
coupons  for  three  years'  interest  on  all  the  bonds  so  held  by  the 
plaintiffs;  to  which  the  township  pleaded  that  the  bonds  were  not 
sealed  by  the  commissioners. 

The  plaintiffs  in  each  of  those  actions  thereupon,  in  the  spring  of 
1876,  after  requesting  the  two  surviving  commissioners  (the  third  hav- 
ing died  meanwhile)  to  af&x  their  seals  to  the  bonds,  which  they  de- 
clined to  do  unless  by  order  of  some  court  of  competent  jurisdiction, 
filed  a  bill  in  equity  in  the  same  court,  praying  for  a  reformation  of  the 
bonds;  for  an  order  that  the  surviving  commissioners  afSx  seals 
opposite  the  signatures;  for  a  decree  that  the  bonds  shotdd  be  deemed 
and  taken  to  be  as  valid  and  effectual  in  law  as  if  they  had  been  in 
fact  sealed  by  the  commissioners  before  being  issued;  for  a  perpetual 
injunction  against  the  setting  up  of  the  want  of  seals  as  a  defense  in 
the  action  already  brought,  or  in  any  future  action  by  the  plaintiffs  to 
recover  principal  or  interest,  due  or  to  grow  due,  on  the  bonds;  and 
for  further  relief.  Demurrers  to  the  bills  were  interposed  and  over- 
ruled; answers  and  replications  were  filed,  and  a  hearing  was  had 
upon  pleadings  and  proofs. 

At  the  hearing,  it  was  objected,  in  behalf  of  the  township,  that  the 
plaintiffs,  if  entitled  to  any  relief,  could  maintain  their  bills  so  far 
only  as  concerned  the  bonds  that  were  both  owned  and  held  by  them, 
and  not  as  regarded  the  bonds  owned  by  other  persons.  The  court 
overruled  the  objection,  and  entered  a  filial  decree  upon  each  bill  that 
the  bonds,  or  writings  in  the  nature  of  bonds,  therein  described,  be 
held  and  deemed  to  be  as  valid  and  effectual  in  law  as  if  they  had 
been  in  fact  sealed  by  the  commissioners  before  being  issued;  and 
that  the  township  be  perpetually  enjoined  from  setting  up  the  want 
of  seals  in  the  action  at  law  already  brought,  or  in  any  action  to  be 
thereafter  brought,  upon  any  of  these  bonds  or  coupons.  From  those 
decrees  the  township  has  appealed  to  this  court. 

It  was  contended  in  behalf  of  the  township  that  the  bonds  were 
void — First,  because  they  were  not  under  the  seals  of  the  commis- 
sioners, as  required  by  the  statute;  second,  because  the  statute  didS 
not  authorize  the  issue  of  bonds  with  annexed*and  detachable  cou-v 
pons  not  under  seal;  third,  because  the  consent  of  the  tax-payers  to 
the  borrowing  of  money  and  issue  of  the  bonds  was  obtained  by  fraud; 
fov/rth,  because  the  consent  of  a  majority  of  all  the  tax-payers,  as  well 
as  of  those  who  represented  a  majority  of  the  landed  property  of  the 
township,  was  not  obtained  before  the  subscription  for  stock  and  the 
issue  of  the  bonds;  fifth,  because  the  bonds  were  issued  by  the  com- 
missioners directly  to  the  railroad  corporation  in  exchange  for  stock, 
instead  of  being  sold  or  disposed  of  by  the  commissioners,  and  the 
money  thus  obtained  applied  to  the  purchase  of  stock,  as  required  by 
the  statute. 

In  dealing  with  these  objections*  it  must  be  borne  in  mind  that  the 
V.8— 17 
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cases  before  ns  are  not  actions  at  law  upon  the  bonds  or  coupons,  but 
bills  in  equity  to  restrain  the  township  from  setting  up  the  want  of 
seals  in  the  actions  at  law  heretofore  brought  by  these  plaintiffs 
against  the  township  to  recoyer  the  amount  of  the  coupons;  and  the 
objections  above  recited  are  to  be  considered  so  far  only  as  they  affect 
the  question  whether  the  bills  can  be  maintained. 

It  has  been  settled,  upon  fundamental  principles  of  equity  juris- 
prudence, by  many  precedents  of  high  authority,  that  when  the  seal 
of  a  party,  required  to  make  an  instrument  valid  and  effectual  at  law, 
has  been  omitted  by  accident  or  mistake,  a  court  of  chancery,  in  order 
to  carry  out  his  intention,  will,  at  the  suit  of  those  who  are  justly  and 
equitably  entitled  to  the  benefit  of  the  instrument,  adjudge  it  to  be  as 
valid  as  if  it  had  been  sealed,  and  will  grant  relief  accordingly,  eithei 
by  compelling  the  seal  to  be  affixed,  or  by  restraining  the  setting  up 
of  the  want  of  it  to  defeat  a  recovery  at  law.  Smith  v.  AshUm,  Freem. 
Ch.  808;  S.  C.  Cas.  t.  Pinch,  273;  Cockerell  v.  Cholmeley,  1  Buss. 
&  M.  418,  424;  Wadsworth  v.  Wendell,  6  Johns.  Ch.  224;  MontvilU 
V.  Haughton,  7  Conn.  548;  Rutland  v.  Paige,  24  Vt.  181.  Bee,  also. 
Wiser  v.  Blackly,  1  Johns.  Ch.  607 ;  Qreen  v.  Morris  d  Essex  R.  Co. 
1  Beasl.  165,  and  2  McCart.  469;  DruifY.  Parker,  L.  R.  6  Eq.  131. 
By  the  necessary  effect  and  the  very  terms  of  the  statute  of  New 
I  Jersey  of  1868,  the  money  is  borrowed  on  the  credit  of  the  township, 
*  the  stock  obtained  by  the  disposal  of  the  bonds*belongs  to  the  town- 
ship, the  bonds  are  issued  on  behalf  of  the  township,  and  are  the 
bonds  of  the  township,  and  the  commissioners,  though  not  elected  by 
the  township,  but  otherwise  appointed  as  provided  by  the  statute,  act 
in  issuing  the  bonds,  and  in  doing  everything  else  that  they  are  re- 
quired by  the  statute  to  do,  as  the  agents  of  the  township.  This  view 
has  been  affirmed  by  the  judgment  of  the  supreme  court  of  New  Jer- 
sey, construing  this  very  statute,  in  Morrison  v.  Bernards,  7  Yroom, 
219,  and  by  the  judgment  of  this  court  upon  the  effect  of  a  similar 
statute  of  New  York  in  Draper  v.  Springport,  104  U.  S.  601. 

In  Draper  v.  Springport  it  was  held  that  the  mere  fact  that  the 
commissioners  had  only  signed,  without  sealing,  the  bonds,  did  not 
exempt  the  town  from  liability  to  a  purchaser  thereof  in  good  faith 
and  for  valuable  consideration.  And  Mr.  Justice  BRADLET,in  delivering 
judgment,  said : 

'*It  is  apparent  from  the  law  that  the  substantial  thing  authorized  to  be 
done  on  behalf  of  the  town  was  to  pledge  the  credit  of  the  town  in  aid  of  the 
railroad  company  in  the  construction  of  its  road,  by  subscribing  to  its  capital 
stock,  and  issuing  the  obligations  of  the  town  in  payment  thereof.  The  tech- 
nical form  of  the  obligations  was  a  matter  of  form  rather  than  of  substance. 
The  issue  of  bonds  under  seal,  as  contradistinguished  from  bonds  or  obliga- 
tions without  a  seal,  was  merely  a  directory  requirement.  The  town,  indeed, 
had  no  seal;  and  the  individual  se^s  of  the  commissioners  would  have  had 
no  legal  efficacy;  for  the  bonds  were  not  their  obligations,  but  the  obligations 
of  the  town;  and  their  seals  could  have  added  nothing  to  the  solemnity  of  the 
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Instruments."    **•  We  cannot  agree  with  the  courts  of  the  state  that  the  tem  of 
a  seal  was  an  essential  part  of  the  transaction." 

It  was  argued  that  the  power  conferred  upon  the  commissioners  to 
issue  bonds  was  a  statutory  power,  defects  in  the  execution  of  which 
cotQd  not  be  supplied  or  relieved  against  in  equity.  There  is  much 
learning  on  this  subject  in  the  books.  But  Mr.  Chance,  upon  a  full 
review  of  the  older  cases,  has  dearly  demonstrated  that  the  true 
ground  upon  which  equity  grants  relief  is  "the  same  as  that  on  whichg 
it  relieves  against«the  want  of  livery,  the  want  of  enrollment,  or  any? 
other  ceremony  required,  either  at  common  law  or  by  statute,  but 
considered  as  not  meant  to  be  positively  essential.  The  main  point 
to  be  ascertained,  at  least  with  reference  to  forms  prescribed  by  act 
of  parliament,  is  whether  the  legislature  has  attached  a  decisive 
weight  to  the  observance  of  the  forms."  Chance,  Powers,  §  2989* 
See,  also,  2  Sugd.  Powers,  (7th  Ed.)  125-129. 

In  Darlington  v.  Pulteney,  Cowp.  260,  267,  Lord  Mansfixld  said 
that  the  reason  why  equity  could  not  relieve  from  defects  in  the  exe- 
cution of  statutory  powers  to  make  leases,  was  '"that  there  is  nothing 
to  affect  the  conscience  of  the  remainder-man.  *"  And  in  De  Riemer 
V.  CantiUon,  4  Johns.  Gh.  86,  where  a  sheriff's  deed  of  land  sold  by 
him  on  execution  omitted,  by  mistake  in  the  description,  an  impor- 
tant part  of  the  estate  advertised  and  intended  to  be  sold  and  pur- 
chased, and  the  purchaser,  with  the  consent  of  the  judgment  debtors, 
took  possession  of  and  improved  the  whole,  and  afterwards,  at  their 
request,  sold  it,  and  conveyed  by  a  like  description,  all  parties  un- 
derstanding and  believing  that  the  whole  was  included  in  both  deeds, 
and  the  price  paid  by  the  second  purchaser  being  estimated  on  this 
basis,  Chancellor  Kent,  upon  a  bill  in  equity  filed  by  the  last  pur- 
chaser against  the  debtors,  restrained  them  from  prosecuting  suits 
brought  against  him  for  the  recovery  of  the  land  not  included  in  the 
description,  and  decreed  that  they  should  release  it  to  him. 

In  the  present  case,  the  commissioners,  in  issuing  the  bonds,  acted 
rather  in  the  capacity  of  agents  of  the  township  than  as  donees  of  a 
statutory  power  in  the  ordinary  sense;  and  the  direction  of  the  stat- 
ute that  the  bonds  should  be  under  the  seals,  as  well  as  the  hands, 
of  the  commissioners,  was  declared  by  this  court  in  Draper  v.  Spring* 
porty  supra^  to  be  "a  matter  of  form  rather  than  of  substance,** 
"merely  a  directory  requirement,"  and  not  "an  essential  part  of  the 
transaction.''  The  bonds  are,  in  other  respects,  in  the  form  prescribed 
by  the  statute.  The  commissioners  intended  to  issue  them  in  behalf 
of  the  town,  pursuant  to  the  statute,  and  stated  on  the  face  of  theS 
bonds  that  they  had  done  so,  and  that  they  had  thereto  set* their* 
hands  and  seals.  The  town  received  full  consideration  for  the  bonds, 
and  the  purchaser  bought  them  in  open  market,  in  good  faith  and  for 
value,  and  in  ignorance  of  the  want  of  seals.  These  facts  present  a 
strong  case  for  the  interposition  of  a  court  of  equity,  having  jurisdic- 
tion of  the  cause  and  of  the  parties,  to  prevent  the  formal  defect  of 
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the  want  of  the  Beals  of  the  eommissioners  from  being  set  np  to  de- 
feat an  action  at  law  upon  the  bonds  or  coupons.  The  mere  fact 
that  the  purchasers,  at  the  time  of  their  purchase,  did  not  observe 
the  omission  of  seals  upon  securities  having  in  all  other  respects  the 
appearance  of  municipal  bonds,  is  not  such  negligence  as  should  pre- 
sent them  from  applying  to  a  court  of  equity  to  correct  a  mistake  of 
this  character.  See  Wadsworth  v.  WendeU  and  MontvUle  v.  Haugh- 
ton,  supra;  Harris  v.  Pepperell,  L.  B.  5  Eq«  1;  EUiott  Y.Sackett,  108 
U.  S.  — ;  [S.  C.  2  Sup.  Ct.  Ebp.  375.] 

The  objection  that  the  statute  did  not  authorize  the  bonds  to  be 
iwued  with  coupons,  if  it  is  of  any  validity,  (which  we  do  not  inti- 
mate,) will  be  fully  open  to  the  defendant  in  the  actions  at  law  upon 
the  coupons. 

The  suggestion  that  the  consent  of  the  tax-payers  to  the  issue  of 
the  bonds  was  obtained  by  fraud  is  not  supported  by  the  evidence. 
The  consent  of  a  majority  of  all  the  tax-payers  of  the  township  has 
been  held  necessary  by  the  court  of  chancery  and  by  the  supreme 
court  of  New  Jersey.  The  chancellor,  in  granting  an  injunction 
against  the  issue  of  bonds  without  such  consent,  expressed  the  opin- 
ion that  the  want  of  such  consent  would  afford  no  defense  at  law  after 
the  bonds  had  been  once  issued,  and  had  come  into  the  hands  of  in- 
nocent holders  for  value.  The  supreme  court  decided  otherwise. 
Lane  v.  Schomp,  5  G.  £.  Green,  82;  Morrison  v.  Bernards,  7  Vroom, 
219.  The  question  has  not,  so  far  as  we  are  informed,  been  passed 
upon  by  the  court  of  errors. 

The  exchange  of  the  bonds  directly  for  railroad  stock  would  seem, 
in  the  absence  of  any  decision  in  the  courts  of  the  state  upon  the 
point,  to  be  a  substantial  compliance  with  the  statute,  or,  at  the  most, 
a  matter  which  would  not  defeat  the  rights  of  a  bona  fide  purchaser. 
SSee  Scipio  v.  Wright,  101  U.  S.  666;  Montclair  v.  Ramsdell,  107  U. 
?S.  147.  160 ;  [S.  C.  2  Sup.  Ct.  Ebp.  391.1  'But  if  either  the  want  of 
a  written  consent  of  a  majority  of  all  the  tax-payers,  or  the  fact  that 
the  bonds  were  issued  directly  in  exchange  for  stock,  is  a  fatal  objec- 
tion as  against  a  purchaser  for  value  and  in  good  faith,  it  may  be 
availed  of  by  the  township  in  the  actions  at  law  on  the  coupons.  If 
these  objections  are  not  of  that  character,  they  do  not  impair  the 
equity  of  the  purchasers  to  relief  against  the  accidental  omission  of 
the  seals  of  the  commissioners.  The  validity  of  both  these  objections, 
therefore,  may  be  more  appropriately  determined  in  the  actions  at 
law. 

The  remaining  question  argued  at  the  bar  is  how  far  the  citizen- 
ship of  the  real  parties  in  interest,  and  the  amount  of  the  claim  of 
each,  should  affect  the  exercise  of  jurisdiction,  and  the  extent  of  the 
decree.  The  position  of  the  plaintiffs  is  that  the  bonds  and  coupons 
being  payable  to  bearer,  they  are  entitled  to  sue,  at  law  or  in  equity, 
on  all  the  coupons  held  by  them ;  that  the  combination  of  the  holders 
of  several  claims  of  moderate  amount  against  the  same  defendant  for 
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the  purpose  of  dimimshmg  and  sharing  the  expense  of  litigation,  was 
entirely  proper,  and  should  be  encouraged  by  the  oourt;  that  the 
bonds  and  coupons  owned  as  well  as  held  by  the  plaintiffs,  and  by 
others  not  citizens  of  New  Jersey,  clearly  brought  the  case  within  the 
jurisdiction  of  the  court;  and  that  to  deny  to  citizens  of  New  Jersey 
the  right  to  transfer  their  claims  to  the  plaintiffs  for  the  purpose  of 
collection  in  the  same  suit  would  be  to  discriminate  unjustly  between 
the  citizens  of  New  Jersey  and  the  citizens  of  other  states.  But,  in 
the  matter  of  the  jurisdiction  of  the  federal  courts,  the  discrimina- 
tion between  suits  between  citizens  of  the  same  state  and  suits  be- 
tween citizens  of  different  states  is  established  by  the  constitution 
and  laws  of  the  United  States.  And  it  has  been  the  constant  effort 
of  congress  and  of  this  court  to  prevent  this  discrimination  from  be- 
ing evaded  by  bringing  into  the  federal  courts  controversies  between 
citizens  of  the  same  state. 

In  the  judiciary  act  of  1789,  the  only  express  provision  to  this  endS 
was  that  the  circuit  court  should  not  "have  cognizance^of  any  suit  to* 
recover  the  contents  of  any  promissory  note  or  other  chose  in  action  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange."  St.  Sept.  24, 
1789,  c.  20,  §  11;  1  St.  78;  Rev.  St.  §  629,  cl.  1.  That  provision  has 
been  held  not  to  be  restricted  to  actions  at  law,  but  to  include  bills 
in  equity  to  foreclose  mortgages,  or  to  compel  the  specific  perform- 
ance or  enforce  the  stipulations  of  contracts.  Sheldon  v.  SiU,  8  How. 
441;  CtrrUn  v.  Black  Hawk  Co.  106  U.  S.  669. 

In  Barney  v.  Baltimore,  6  Wall.  280,  a  bill  in  equity  for  the  parti- 
tion of  real  estate  and  for  an  account  of  rents  and  profits,  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Maryland,  by  a  cit- 
izen of  Delaware,  owning  a  share  in  the  estate,  against  citizens  of 
Maryland,  owning  other  shares  therein,  and  to  whom  the  owners  of 
the  remaining  shares,  being  citizens  of  the  District  of  Columbia,  and 
not  of  any  state,  and  therefore  not  authorized  to  sue  in  the  circuit 
court  of  the  United  States,  had  conveyed  their  shares  without  consid- 
eration, under  an  agreement  to  reconvey  upon  request,  and  for  the 
sole  purpose  of  giving  jurisdiction  to  the  federal  courts,  was  dis- 
missed, because  the  grantors  were  necessary  parties  to  the  suit,  and 
because  their  conveyance,  not  transferring  their  real  interests  to  the 
other  parties,  was  a  fraud  upon  the  court. 

The  act  of  March  3,  1875,  c.  137,  §  6,  directs  that  if,  "in  any  suit 
commenced  in  a  circuit  court,"  it  shall  appear  to  the  satisfaction  of 
the  court,  "at  any  time  after  such  suit  has  been  brought,"  "that  such 
suit  does  not  really  and  substantially  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  said  circuit  court,  or  that  the  par- 
ties to  said  suit  have  been  improperly  or  coUusively  made  or  joined, 
either  as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case 
cognizable"  by  the  circuit  court,  that  court  "shall  proceed  no  further 
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therein,  but  shall  dismiss  the  suit,''  and  shall  make  such  order  as  to 
costs  as  shall  be  just,  and  its  order  of  dismissal  shall  be  reviewable 

I  in  this  court  on  writ  of  error  or  appeal.     18  St.  pt.  8,  p.  470. 

•  *In  Williams  y.  Nottawa,  104  U.  S.  209,  decided  by  this  court  since 
the  hearing  of  these  cases  in  the  circuit  court,  an  action  was  brought 
by  Williams,  a  citizen  of  Indiana,  in  the  circuit  court  of  the  United 
States  for  the  western  district  of  Michigan,  against  a  township  in  that 
state  and  district,  upon  its  bonds  payable  to  bearer.  The  action,  as 
the  record  on  file  shows,  was  brought  in  September,  1874,  about  six 
months  before  the  passage  of  the  act  of  1876.  It  appeared  that 
Williams  personally  owned  only  three  of  the  bonds,  of  $100  each, 
and  that  the  other  bonds  in  suit  had  been  transferred  to  him  solely 
for  the  purpose  of  collection  with  his  own,  by  the  owners  thereof,  aU 
of  whom  were  citizens  of  Michigan,  except  one  Tobey,  whose  bonds 
amounted  to  $800  only,  and  whose  citizenship  was  not  disclosed  by 
the  record.  The  circuit  court  gave  judgment  for  the  plaintiff  for  the 
amount  of  the  bonds  belonging  to  Williams  and  to  Tobey,  and  in  favor 
of  the  township  for  the  remainder.  Upon  a  writ  of  error  sued  out  by 
Williams  to  reverse  the  judgment  in  favor  of  the  township,  this  court 
held  that,  in  obedience  to  the  act  of  1875,  the  action  should  be 
wholly  dismissed;  because,  so  far  as  concerned  the  bonds  owned  by 
citizens  of  Michigan,  who  could  not  sue  a  Michigan  township  in  the 
courts  of  the  United  States,  it  could  not  be  doubted  that  the  transfer 
to  the  plaintiff,  being  colorable  only,  and  never  intended  to  change 
the  ownership,  was  made  for  the  purpose  of  "creating  a  cause  cog- 
nizable in  the  courts  of  the  United  States;**  and,  as  to  the  bonds 
owned  by  Williams  and  by  Tobey,  there  was  a  collusive  joinder,  be- 
cause, when  the  suit  was  begun,  the  amount  due  to  each  was  less 
than  $500,  and  therefore  insufficient  to  maintain  a  suit  in  the  federal 
courts. 

The  decision  in  WiUiams  v.  Nottawa  establishes  that  the  circuit 
court  of  the  United  States  cannot,  since  the  act  of  1875,  entertain  a 
suit  upon  municipal  bonds  payable  to  bearer,  the  real  owners  of 
which  have  transferred  them  to  the  plaintiffs  of  record  for  the  sole 
purpose  of  suing  thereon  in  the  courts  of  the  United  States  for  the 
benefit  of  such  owners,  who  could  not  have  sued  there  in  their  own 
names,  either  by  reason  of  their  being  citizens  of  the  same  state  as 

Sthe  defendant,  or  by  reason  of  the  insufficient  value  of  their  claims. 

^  The  principle  of  that*decision  is  equally  applicable  to  suits  in  equity 
to  assert  equitable  rights  under  such  bonds. 

It  was  argued  that  these  bills  in  equity  were  only  auxiliary  to  the 
actions  at  law,  which  were  brought  before  the  passage  of  the  act  of 
1875,  and  therefore  that  act  had  no  application.  The  answer  to  this 
is  twofold:  FirsU  The  bills  in  equity,  filed  since  the  passage  of  the  act, 
are  independent  suits,  of  broader  aim  than  the  actions  at  law.  The  ac- 
tions at  law  are  to  recover  the  amount  of  coupons  only;  the  bills  in 
equity  seek  not  merely  an  injunction  against  setting  up  the  defense  of 
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want  of  seals  in  the  pending  actions  on  the  coupons,  but  also  a  decree 
declaring  that  the  bonds  shall  be  deemed  valid.  Second.  Even  the 
actions  at  law,  brought  before  the  passage  of  the  act  of  1875,  are  sub- 
ject, under  the  adjudication  in  Williams  v.  Nottawa,  to  be  dismissed 
in  whole  or  in  part,  as  the  facts  may  require,  in  the  court  in  which 
they  are  pending. 

It  follows  that  these  bills  shotQd  have  been  dismissed  so  far  as  re- 
garded the  bond  for  $200  owned  by  a  citizen  of  New  York  in  the  first 
case,  and  also  as  to  all  the  bonds  owned  by  citizens  of  New  Jersey  in 
either  case.  But  no  valid  objection  has  been  shown  to  the  mainte- 
nance of  these  bills  so  far  as  regards  those  bonds  of  which  the  plain- 
tiffs are  the  bearers,  and  which  are  actually  owned  either  by  them- 
selves, or  by  other  citizens  of  New  York  or  Pennsylvania,  to  a  sufficient 
amount  by  each  owner  to  sustain  the  jurisdiction  of  the  circuit  court. 
Thompson  v.  PerHne,  106  U.  8.  689 ;  [S.  C.  1  Sup.  Ot.  Rbp.  664,  568 ;] 
Chickaming  v.  CarpenUr,  106  U.  B.  663;  [8.  C.  1  8up.  Ct.  Rep.  620 ;] 
Douglas  Commissioners  v.  BoUes,  94  U.  8. 104, 109;  Cromwell  v.  Sae 
Co.  Id.  861,  360.  The  decrees  of  the  circuit  court  must  be  modified 
accordingly. 

The  decrees  in  favor  of  the  appellees  being  reversed  as  to  a  large 
part  of  their  claims,  they  should  pay  costs  in  this  court;  but  as  they 
still  maintain  their  bills  as  to  the  rest  of  their  claims,  they  should  re- 
cover costs  in  the  court  below. 

The  decrees  of  the  circuit  court  are  reversed,  and  the  cases  remanded, 
with  directions  to  enter  decrees  in  conformity  with  this  opinion. 

Mr.  Justice  Fibld  took  no  part  in  this  decision. 


(109  U.  S.  871) 

Flash  and  others  v.  Gomr. 
(Noyember  26, 1883.) 

iMABUJTT  OV  i3TOCKHOIJ>BIt8— AOT  OP  JMOSSUlTUBM  OF  NBW  YoBX  PA8SED  FbI- 
RUART  17,   1848»COK8TBnCTION  OF   BtATB   COUBT— ACTION  IN  COUBT 

OF  Anothkr  Btatb— Liabilitt  not  in  Naturb  of  Penai^tt 
•^URiBDiOTioN— Action  at  Law— Aooounting. 

Tke  liabiUtj  of  stockholders  under  a  statute  proyiding  that  "AU  the  stockholders 
of  eyerj  company  incorporated  under  this  act  shall  be  seyeraUv  indiyidually 
liable  to  the  creditors  of  the  company  in  which  thej  are  stockholders,  to  an 
amount  equal  to  the  amount  of  stock  held  by  them,  respectiyely,  for  all  debts 
and  contracts  made  by  such  company,  until  the  whole  amount  of  capital  stock 
fixed  and  limited  by  such  company  snail  haye  been  paid  in  and  a  certificate 
thereof  shall  haye  been  made  and  recorded  as  prescribed  in  the  following  sec- 
tion/' is  not  in  the  nature  of  a  penalty,  but  a  liability  arising  upon  a  contract, 
and  may  be  enforced  by  action  against  a  stockholder  in  any  court  sitting  be- 
yond the  limits  of  the  state  by  which  the  law  was  passed  tliat  has  JimsdicUon 
of  the  subject-matter  and  the  parties. 
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Where  the  highest  court  of  the  state  bj  which  such  statute  was  passed  has  con- 
strued it,  such  construction  will  generally  be  adopted  by  the  federal  courts; 
and  it  is  no  objection  to  such  construction  that  it  was  made  after  the  parties 
proceeded  against  became  stockholders,  or  that  the  action  was  instituted  in 
another  state. 

Where  a  statute  makes  eyery  stockholder  individually  liable  for  the  debts  of  the 
company  for  an  amount  equal  to  the  amount  of  his  stock,  the  llabilitv  is  fixed, 
and  there  is  no  necessity  for  resort  to  a  court  of  equity  to  ascertain  the  extent 
of  the  liability;  and  any  creditor  who  has  recoyered  judgment  against  the 
company,  and  sued  out  an  execution  thereon  which  has  been  returned  unsatis- 
fied, may  sue  any  stockholder  in  an  action  at  law. 

In  Error  to  the  Cirooit  Court  of  the  United  States  for  the  Northern 
District  of  Florida. 

The  plaintiffs  in  error,  who  were  the  plaintiffs  below,  brought  this 
suit  in  the  circuit  court  of  Escambia  county,  in  the  state  of  Florida, 
on  January  27,  1876.  It  was  afterwards,  on  the  petition  of  defend- 
ant, removed  to  the  circuit  court  of  the  United  States  for  the  north- 
g  em  district  of  Florida.  The  declaration  alleged  that  the  defendant, 
•  on  or  before* April  1, 1874,  was  a  stockholder  in  the  Fensacola  Lum- 
ber Company,  a  corporation  organized  in  the  state  of  New  Tork  un- 
der the  provisions  of  an  act  of  the  legislature  of  that  state,  passed 
February  17,  1848,  entitled  ''An  act  to  authorize  the  formation  of 
corporations  for  manufacturing,  mining,  etc.,  purposes,"  and  various 
amendments  thereof;  that  the  defendant  was  the  holder  of  $76,000 
of  the  stock  of  said  company,  the  entire  stock  being  $300,000;  that 
the  company  carried  on  business,  and  had  an  office  and  an  agent,  in 
said  county  of  Escambia,  state  of  Florida;  that  the  company,  while 
the  defendant  was  the  holder  of  the  stock  aforesaid,  became  largely 
indebted  to  the  plaintiffs,  which  indebtedness  was  evidenced  by  two 
promissory  notes,  one  for  $5,000,  dated  September  11, 1864,  and  one 
for  $5,946.20,  of  like  date,  and  an  account  stated  for  $2,646.47;  that 
the  plaintiffs,  on  February  16,  1875,  instituted  their  suit  in  the  cir- 
cuit court  of  said  Escambia  county  against  the  said  company  to  re- 
cover the  amount  due  on  said  notes  and  account,  and  on  March  15, 
1875,  judgment  was  rendered  by  said  court  in  favor  of  plaintiffs,  for 
the  sum  of  $14,120.50  and  costs;  that  the  company  having  been  ad- 
judged bankrupt  by  the  United  States  district  court  for  the  southern 
district  of  New  York  in  the  year  1875,  its  property  could  not  be  taken 
in  execution  to  satisfy  said  judgment,  nevertheless  an  execution  was 
issued  thereon  and  returned  wholly  unsatisfied ;  that  the  property  of 
the  company  had  been  sold  by  order  of  the  bankrupt  court,  and 
its  proceeds  would  not  more  than  pay  the  costs  of  the  bankrupt  pro- 
ceedings, leaving  nothing  to  be  applied  to  the  payment  of  said  judg- 
ment or  claims  of  other  creditors  against  the  company;  that  by  the 
provisions  of  the  act  under  which  the  company  was  organized,  all 
the  stockholders  were  severally  individually  liable  to  the  creditors  of 
the  company  to  an  amount  equal  to  the  amount  of  stock  held  by  them 
respectively  for  all  debts  and  contracts  made  by  such  company  until 
the  whole  amount  of  capital  stock  fixed  and  limited  by  such  company 


Digitized  by 


Google 


FLIBH  V.  OOHH.  865 


should  have  been  paid  in,  and  a  certificate  thereof  made,  signed, 
and  sworn  to  by  the  president  of  said  company  and  a  majority  of  itsg 
trustees,  and  recorded  in  the  office  of  the  clerk  of  the  county*where« 


the  business  of  the  company  was  carried  on.  It  is  averred  that  the 
company  failed  to  comply  with  the  said  provisions  of  the  act,  and  did 
not,  by  its  president  and  a  majority  of  its  trustees,  make,  sign,  swear 
to,  and  record  said  certificate,  either  in  the  county  of  New  York,  the 
county  in  which  the  operations  of  said  company  were  by  its  articles 
to  be  carried  on,  or  in  the  said  county  of  Escambia,  in  which  the  com* 
pany  carried  on  business,  or  in  anywise  as  required  by  the  act  so  as  to 
exempt  the  defendant  from  bis  individual  liability.  Wherefore,  the 
declaration  alleged,  the  defendant  became  liable  to  the  plaintiffs  for 
the  said  debt  and  contract  made  by  the  company,  and  the  plaintiffs 
claimed  $28,000. 

The  defendant  filed  six  pleas,  to  some  of  which  the  plaintiffs  de- 
murred and  to  others  filed  replications.  The  defendant  filed  a  re- 
joinder to  one  of  the  replications,  to  which  the  plaintiffs  demurred. 
The  cause  was  heard  upon  the  several  demurrers,  and  the  court  ren- 
dered the  following  judgment : 

«'This  cause  came  on  to  be  heard  upon  the  plaintiff^'  demurrers  to  defend- 
ant's first,  second,  fifth,  and  sixth  pleas,  and  to  defendant's  rejoinder  to  plaint- 
iffs' replication  to  defendant's  third  plea,  and  the  court  having  determined 
that  the  plaintiffs'  declaration  is  insufficient  in  law,  it  is  therefore  considered 
by  the  court  that  plaintiffs  take  nothing  by  their  sisdd  suit,"  etc 

From  this  judgment  this  writ  of  error  is  prosecuted. 

E.  A.  Perry,  for  plaintiffs  in  error. 

C  W.  Jones,  B.  L.  CampbeU,  and  Mike  L.  Woods,  for  defendants 
in  error.  g 

*WooDS,  J.  The  only  question  arising  upon  the  record  is  whether? 
the  declaration  presents  a  cause  which  entitles  the  plaintiffs  to  re- 
cover in  this  action.  This  was  the  question  considered  by  the  court 
below,  and  upon  what  it  deemed  the  insufficiency  of  that  declaration 
its  judgment  was  based.  The  sufficiency  of  the  pleas  and  rejoinder 
were  not  considered,  for,  if  the  declaration  was  bad,  the  question 
whether  the  pleadings  of  the  defendant  were  good  was  an  immaterial 
one.  If  the  pleas  and  rejoinder  of  the  defendant  had  been  adjudged 
good,  that  would  not  have  been  a  final  judgment  to  which  a  writ  of 
error  would  lie,  but  the  plaintiffs  would  have  had  leave  to  reply  and 
surrejoin.  We  are  therefore  limited  to  the  consideration  of  the 
sufficiency  of  the  declaration. 

The  liability  which  this  suit  was  brought  to  enforce  arises,  as  the 
plaintiffs  contend,  on  the  tenth  section  of  the  act  mentioned  in  the 
declaration,  namely,  the  act  of  the  legislature  of  New  Tork  passed 
February  17,  1848,  entitled  •'An  act  to  authorize  the  formation  of 
corporations  for  manufacturing,  etc.,  purposes."  The  tenth  section 
of  the  act,  and  the  eleventh  and  twenty-fourth,  which  also  have  refer- 
ence to  the  liability  of  stockholders  of  the  company,  were  as  follows : 
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''Sec.  10.  All  the  stockholders  of  every  company  incorporated  under  this 
act  shall  be  severally  individually  liable  to  the  creditors  of  the  company  in 
which  they  are  stockholders,  to  an  amount  equal  to  the  amount  of  stock  held 
by  them  respectively,  for  all  debts  and  contracts  made  by  such  company,  until 
the  whole  amount  of  capital  stock  fixed  and  limited  by  such  company  shall 
have  been  paid  in,  and  a  certificate  thereof  shall  have  been  made  and  re- 
^  corded  as  prescribed  in  the  following  section: 

H  ''Sec.  11.  The  president  and  a  majority  of  the  trustees,  within  thirty  days 
•  after  the  payment  of  the  last  installment  of  the  capitallstock  so  fixed  and  lim- 
ited by  the  company,  shall  make  a  certificate  stating  the  amount  of  the  cap- 
ital so  fixed  and  paid  in,  which  certificate  shall  be  signed  and  sworn  to  by  the 
president  and  a  majority  of  the  trustees;  and  they  shall,  within  the  said  thirty 
days,  record  the  same  in  the  ofiice  of  the  county  clerk  of  the  county  wherein 
the  business  of  said  company  is  carried  on. 

"  Sec  24.  No  stockholder  shall  be  personally  liable  for  the  payment  of  any 
debt  contracted  by  any  company  formed  under  this  act,  which  is  not  to  be 
paid  within  one  year  from  the  time  the  debt  is  contracted,  nor  unless  a  suit 
for  the  collection  of  such  debt  shall  be  brought  against  such  company  within 
one  year  after  the  debt  shall  become  due ;  and  no  suit  shall  be  brought  against 
any  stockholder  *  *  *  until  an  execution  against  the  company  shall  have 
ibeen  returned  unsatisfied  in  whole  or  in  part" 

Section  12  of  the  act  will  also  throw  some  light  on  the  present  con- 
troversy. It  provided  that  within  20  days  from  January  Ist  in 
every  year  every  company  organized  under  the  act  should  make  a  re- 
porty  which  should  be  published,  which  should  state  the  amount  of 
the  capital  of  the  company,  the  proportion  paid  in,  and  its  existing 
debts,  and  which  should  be  signed  by  the  president  and  a  majority 
of  the  trustees,  and  verified  by  the  oath  of  the  president,  and  filed  in 
the  office  of  the  clerk  of  the  county  where  the  business  of  the  com- 
pany was  carried  on ;  and  if  any  of  said  companies  should  fail  to  do 
60,  all  the  trustees  of  the  company  so  failing  shotdd  be  jointly  and 
severally  liable  for  its  debts  then  existing. 

The  defendant  contended  on  several  grounds  that  the  declaration 
set  out  no  cause  of  action  on  which  the  suit  could  be  maintained 
against  him.  The  first  ground  was  that  the  liability  of  the  stock- 
holders under  section  10  of  the  act  under  which  the  company  was 
organized,  and  which  the  suit  was  brought  to  enforce,  was  in  the  na- 
ture of  a  penalty,  and  could  not  be  enforced  in  any  court  sitting 
beyond  the  limits  of  the  state  by  which  the  law  was  passed. 

It  is  well  settled,  and  is  not  denied  by  plaintiff's  counsel,  that  the 
{:  penal  laws  of  one  state  can  have  no  operation  in  another.  They 
V  are  strictly  local,  and  affect  nothing  more  than  they  oan*reach.  The 
Antelope,  10  Wheat.  66;  ScoviUe  v.  Canjkld,  14  Johns.  888;  Western 
Transp.  Co.  v.  Kilderhouse,  87  N.  Y.  480 ;  Lemmon  v.  People,  20,  N. 
Y.  662;  Henry  v.  Sargeant,  18  N.  H.  821;  Story,  Gonfl.  Laws,  (8th 
Ed.)  §  621. 

Upon  this  branch  of  the  case  the  question  for  solution  is,  there- 
fore, whether  the  individual  liability  of  stockholders  provided  for  by 
section  10,  above  quoted,  is  in  the  nature  of  a  penalty,  or  whether  it 
18,  as  plaintiffs  contend,  based  on  a  contract  between  the  stockholders 
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and  the  creditors  of  the  company.  We  think  the  liability  imposed 
by  section  10  is  a  liability  arising  upon  contract.  The  stockholders 
of  the  company  are  by  that  section  made,  severally  «nd  individaally 
liable  withm  certain  limits  to  the  creditors  of  the  company  for  its 
debts  and  contracts.  Every  one  who  becomes  a  member  of  the  com* 
pany  by  subscribing  to  its  stock  assumes  this  liability,  which  continues 
untU  the  capital  stock  is  all  paid  up  and  a  certificate  of  that  fact  is 
made,  published,  and  recorded.  The  fact  that  the  liability  ceases 
when  these  events  take  place  does  not  change  its  nature  and  make 
that  a  penalty  which  would,  without  such  limitation,  be  a  liability 
founded  on  contract.  Such  has  been  the  construction  given  to  sec- 
tion 10  by  the  court  of  appeals  of  New  York.  In  the  case  of  Wyles 
V.  Suydam,  64  N.  Y.  178,  that  court  had  under  consideration  sections 
10  and  12  of  the  act  under  which  the  Pensacola  Lumber  Company 
was  organized.  The  complaint  alleged  the  liability  of  the  defendant, 
both  as  a  stockholder  under  section  10  and  as  a  trustee  under  section 
12.  The  complaint  was  demurred  to,  on  the  ground  that  two  causes 
of  action  were  improperly  joined.  The  court  sustained  the  demur- 
rer.    In  giving  the  reasons  for  its  judgment  it  said: 

**  The  cause  of  acUoo  against  the  defendant  as  a  stockholder  consists  of  the 
debt  and  the  liability  created  by  statute  against  stockholders  where  the  stock 
has  not  been  paid  in  and  a  certificate  of  that  fact  recorded.    In  effect  the 
statute  in  such  a  case  withdraws  the  protection  of  the  corporation  from  the 
stockholders,  and  regards  them  liable  to  the  extent  of  the  amount  of  their  g. 
stock  as  copartners.    Coming  v.  McCtUlougTi^  1  N.  Y.  47.    The  allegations  w 
in  the  complaint  are  sufficient  to  establish  a  perfect  cause*of  action  against^ 
the  defendant  as  a  stockholder,  primarily  liable  for  the  debts  to  the  amount 
of  his  stock. 

*«  The  allegations  against  the  defendant  as  trustee  also  constitute  a  distinct 
and  perfect  cause  of  action,  but  of  an  entirely  different  character.  Here  th» 
liability  is  created  by  statute,  and  is  in  the  nature  of  a  penalty  imposed  for 
neglect  of  duty  in  not  filing  a  report  showing  the  situation  of  the  company. 
The  object  of  the  action  is  the  same,  viz.,  the  collection  of  a  debt;  but  the  liah 
bility  and  the  grounds  of  it  are  entirely  distinct  and  unlike.  That  there  are 
two  causes  of  action  in  this  complaint  seems  too  clear  to  require  much  argu- 
ment. The  first  cause  of  action  against  the  defendant  as  a  stockholder  is  an 
action  on  contract.  The  six-years'  statute  of  limitation  applies.  1  N.  Y. 
supra.  The  defendant  is  entitled  to  contribution.  But  in  respect  to  the 
action  against  defendant  as  trustee,  this  court  held,  in  MercTianW  Bank  v 
BlisSy  85  N.  Y.  412,  that  the  thre^-years*  statute  of  limitations  applied  under 
the  following  provision  of  the  Code:  'An  action  upon  a  statute  for  a  penalty 
or  fcnnfeiture  when  the  action  is  given  to  the  party  aggrieved/  " 

This  decision  is  upon  the  precise  point  of  the  controversy  in  thicr 
case.  It  declares  that  the  liability  such  as  that  which  the  plaintiffs 
in  this  action  seek  to  enforce  is  one  arising  upon  contract,  and  is  not 
in  the  nature  of  a  penalty.  This  decision  has  never  been  modified 
or  overruled  by  the  court  of  appeals  of  New  Tork. 

We  think  this  is  a  case  where  the  construction  of  the  state  court  is 
entitled  to  great,  if  not  conclusive,  weight  with  us.  It  is  the  settied 
eoBskmction  of  a  law  of  the  state,  upon  which  the  rights  and  liabili* 
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ties  of  a  large  number  of  its  citizens  must  depend.     If  thi  viability 

of  a  stockholder  under  section  10  arises  upon  contract,  the  six-years' 

limitation  applies  to  it;  if  the  liability  is  in  the  nature  of  a  penalty, 

the  three-years'  limitation  applies.     It  is  clear  that  confusion  and 

uncertainty  would  result  should  the  state  and  federal  courts  place 

different  constructions  on  the  section.     Such  a  result  ought,  if  pos- 

^  sible,  to  be  avoided.    It  is  true  that  this  decision  was  made  after  the 

g  defendant  had  become  a  stockholder  in  the  Fensacola  Lumber  Com- 

*  pany*but  there  had  been  no  previous  contrary  decision.     As  said  by 

this  court  in  Burgess  v.  Seligman,  107  U.  S.  20,  [S.  C.  2  Sup.  Ct. 

Bep.  10,]  ''even  in  such  cases,  for  the  sake  of  harmony  and  to  avoid 

confusion,  the  federal  courts  will  lean  towards  an  agreement  of  views 

with  the  state  courts  if  the  question  seems  to  them  balanced  with 

doubt.** 

If  this  were  a  case  arising  in  the  state  of  New  Tork  we  should 
therefore  follow  the  construction  put  upon  the  statute  by  the  courts 
of  that  state.  The  circumstance  that  the  case  comes  here  from  the 
state  of  Florida  should  not  leave  the  statute  open  to  a  different  con- 
struction. It  would  be  an  anomaly  for  this  court  to  put  one  interpre- 
tation on  the  statute  in  a  case  arising  in  New  Tork  and  a  different 
interpretation  in  a  case  arising  in  Florida.  Our  conclusion,  there- 
fore, is  that  this  action  was  not  brought  to  enforce  a  liability  in  the 
nature  of  a  penalty.  The  right  of  the  plaintiffs  to  sue  upon  this  lia- 
bility in  any  court  having  jurisdiction  of  the  subject-matter  and  the 
parties  is  therefore  clear.     Dennick  v.  Railroad  Co.  103  U.  S.  11. 

The  next  contention  of  the  defendant  is  that  the  recovery  of  a  judg- 
ment against  the  company  in  the  state  of  New  York  on  the  debt  due 
the  plaintiffs,  and  the  issue  of  an  execution  thereon,  returned  unsat- 
isfied, is  a  necessary  condition  to  the  liability  of  the  defendant;  and 
as  the  declaration  only  avers  the  recovery  of  a  judgment  in  the  state 
of  Florida  it  is  insufficient.  It  appears  from  the  declaration  that 
before  the  year  allowed  by  section  24  of  the  statute  for  bringing 
suits  against  the  company  on  the  debts  due  the  plaintiffs  had  ex- 
pired, the  company  had  been  adjudicated  a  bankrupt  by  the  district 
court  of  the  United  States  for  the  southern  district  of  New  Tork;  that 
all  its  property  had  been  sold,  and  the  proceeds  thereof  were  insuffi- 
cient to  pay  the  costs  and  expenses  of  the  bankruptcy  proceedings. 

Although  it  has  been  held  by  the  court  of  appeals  in  the  case  of 
the  Rocky  Mountain  Bank  v.  Bliss,  89  N.  T.  888,  that  a  judgment  in 
I  a  court  of  the  state  of  New  Tork  was  necessary  to  fix  the  liability  of 
»  a  stockholder  under  section  10  of  the  act*under  consideration,  yet 
the  same  court,  in  the  case  of  Shellington  v.  Howland,  53  N.  T.  871, 
held  that  in  an  action  brought  to  charge  a  defendant  as  stockholder 
in  a  company  organized  under  the  same  law,  an  adjudication  in 
bankruptcy  of  the  company  excused  a  compliance  with  the  condition, 
which  required  a  suit  to  be  brought  against  the  company  within  a 
year  after  the  maturity  of  the  debt,  and  a  judgment  to  be  recovered 
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and  an  execution  to  be  issued  thereon  and  returned  unsatisfied.  We 
see  no  reason  why  we  should  not  follow  this  decision,  and  it  is  con- 
clusive of  the  question  under  consideration. 

The  object  of  section  24  was  to  compel  the  creditor  to  exhaust  the 
assets  of  the  company  before  seeking  to  enforce  the  liability  of  the 
stockholder.  When  the  declaration  shows  that  this  was  done,  and 
that  a  literal  performance  of  the  condition  would  have  been  vain  and 
fruitless,  the  performance  of  the  condition  may  well  be  held  to  have 
been  excused. 

Lastly,  it  is  objected  that  the  declaration  sets  out  a  case  which 
should  have  been  prosecuted  in  equity  and  not  at  law.  There  is  no 
ground  for  this  objection  to  rest  on.  In  the  cases  of  Pollard  7.  Bai- 
ley y  20  Wall.  520,  and  Terry  y.  Tubman,  92  XT.  8. 166,  to  which  we 
are  referred  in  its  support,  the  liability  of  the  stockholders  was  in  pro- 
portion to  the  stock  held  by  them.  Each  stockholder  was,  there- 
fore, only  liable  for  his  proportion  of  his  debts.  This  proportion 
could  only  be  ascertained  upon  an  account  of  the  debts  and  stock, 
and  a  pro  rata  distribution  of  the  indebtedness  among  the  several 
stockholders.  This,  the  court  held,  could  only  be  done  by  suit  in 
equity.  But  in  this  case  the  statute  makes  every  stockholder  indi- 
vidually liable  for  the  debts  of  the  company  for  an  amount  equal  to 
the  amount  of  his  stock.  This  liability  is  fixed,  and  does  not  depend 
on  the  liability  of  other  stockholders.  There  is  no  necessity  for  bring- 
ing in  other  stockholders  or  creditors.  Any  creditor  who  has  re- 
covered judgment  against  the  company  and  sued  out  an  execution 
thereon,  which  has  been  returned  unsatisfied,  may  sue  any  stock- 
holder, and  no  other  creditor  can.  Such  actions  are  maintained  with- 
out objection  in  the  courts  of  New  York  under  section  10  of  the  stat- 
ute relied  on  this  case.  SheUingtonv.  Rowland,  supra;  Weeks  v.  Suy*^ 
dam,*64c  N.  T.  178;  Handy  v.  Draper,  89  N.  Y.  834;  Rocky  Mountain? 
Nat.  Bank  v.  Bliss,  Id.  838. 

We  have  considered  all  the  objections  made  to  the  declaration.  In 
our  opinion  none  of  them  are  well  founded.  Our  conclusion  is, 
therefore,  that  the  declaration  was  sufficient,  and  it  follows  that  the 
judgment  of  the  circuit  court  declaring  it  insufficient  must  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opiniom 


ao9  u.  a  881)  .  ^ 

Adamb  9.  GOHN. 

^s  case  is  in  all  respects  similar  to  the  case  just  decided,  [Flash 
T.  Conn,  ante  263,]  and  was  submitted  on  the  same  arguments  and 
briefs.  The  judgment  in  that  case  must  therefore  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  for  further  proceedings  in 
conformity  with  the  opinion  announced  in  the  case  of  Flash  v.  Conn. 
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Tesbb  Haute  &  I.  Bt.  Go.  v.  Stbublb. 

(NoTember  26,  1888.) 

Monov  woR  Nbw  Trial— Reyibw  ih  Bufbbmb  Ooubt— Judgmbht  AirnuoD 

The  action  of  the  court  below  in  refusing  a  new  trial  is  not  subject  to  review  in 
this  court. 

Upon  examination,  no  error  appearing  in  the  ruling  of  the  court  upon  the  admis- 
sion of  evidence  or  the  instructions  to  the  Jury,  the  Judgment  is  affirmed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri, 
John  O.  Williams^  for  plaintiff  in  error. 
B     Jeff.  Chandlery  for  defendant  in  error. 

•  •Harlan,  J.  This  action  was  brought  by  Btruble,  the  defendant  in 
error,  to  recover  damages  for  an  alleged  breach  of  a  written  contract 
entered  into  between  him  and  the  Terre  Haute  &  Indianapolis  Bail- 
road  Company.  A  verdict  and  judgment  were  rendered  in  favor  of 
plaintiff  for  the  sum  of  $10,440.  The  defendant  moved  for  a  new 
trial  and  in  arrest  of  judgment,  and  both  motions  having  been  denied, 
the  case  has  been  brought  here  for  review. 

By  the  contract  in  question,  Htruble  obligated  himself  to  build  and 
keep  in  good  order,  on  his  leased  grounds  in  East  St.  Louis,  Illinois, 
all  necessary  stock-yards  and  feeding-pens  suitable  for  the  reception, 
feeding,  handling,  loading,  and  unloading  of  live-stock  which  might 
be  shipped  or  transported  over  the  Terre  Haute  ft  Indianapolis  Bail- 
road  to  and  from  East  St.  Louis;  to  receive  and  unload  all  live-stock 
over  that  road;  to  collect  all  freight  and  charges  on  same  and  pay 
over  to  the  company  or  its  authorized  agents  all  moneys  so  collected; 
to  order  from  the  proper  agent  of  the  company  all  cars  necessary  for 
the  transportation  of  live-stock  from  East  St.  Louis;  to  load  in  a 
proper  manner  all  live-stock  for  transportation  from  that  place  by 
that  company;  to  bed  such  cars  at  a  cost  to  shippers  of  not  more 
than  one  dollar  per  oar,  to  be  collected  by  him  from  shippers;  and  to 
attend  to  all  other  necessary  matters  pertaining  to  the  safe  and 
prompt  loading  of  all  such  live-stock  for  transportation  over  that 
road. 

The  company,  in  consideration  of  the  performance  by  Struble  of 

the  stipulations  of  the  contract,  agreed  to  build  all  necessary  loading 

schutes  for  the  use  of  the  company  connected  with  said  yards;  to 

8  send  all  live-stock  coming  to  East  St.  Louis  over  its  road  to  Struble's 

•  yards,  except  such  as  may  be  specially  ordered*otherwise  by  shippers 
or  owners;  to  pay  him  60  cents  per  load  for  all  stock  received  by  him 
over  the  road  and  unloaded  in  his  yards,  and  two  dollars  for  each 
and  every  car  of  live-stock  loaded  by  him  to  be  transported  by  the 
company  from  East  St.  Louis;  and  to  give  him  the  loading  of  all 
live-stock  which  may  be  transported  over  its  road  from  that  eity* 
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Struble's  yards  were  completed  and  opened  for  business  in  Decem- 
ber, 1870.  From  that  date  until  some  time  in  October,  1873,  all 
live-stock  coming  to  East  St.  Louis  over  defendant's  line  was  un- 
loaded at  those  yards,  and  live-stock  shipped  over  that  road  from 
that  city  was  loaded  by  Struble.  Early,  however,  in  the  fall  of  1878 
the  National  Stock-yards  were  completed  and  opened  for  business. 
They  were  just  outside  of  the  corporate  limits  of  East  St.  Louis,  and 
near  defendant's  road.  The  plaintiff  claimed  that  up  to  October, 
1873,  he  performed  all  the  conditions  of  the  contract,  and  was  ready, 
willing,  and  able  to  comply  with  it  in  all  respects  until  it  should,  by 
its  own  terms,  be  terminated,  but  that  he  was  prevented  by  defend- 
ant after  that  date  from  fully  executing  it.  All  this  the  defendant 
denied. 

The  record  contains  numerous  assignments  of  error,  but  we  shall 
notice  only  such  as  are  relied  on  in  argument.  They  seim  to  em- 
brace every  essential  question  in  the  case. 

1.  It  is  claimed  that  the  court  below  erred  in  admitting  evidence 
offered  by  the  plaintiff.  The  specification  under  this  head  refers  to 
«mdence  as  to  the  number  of  cars  loaded  with  live-stock  and  taken 
by  the  defendant  from  the  National  Stock-yards  between  August 
1,  1874,  and  April  1,  1880.  The  contention  of  plaintiff  was  that, 
within  the  meaning  of  the  contract,  he  was  entitled  to  load  those 
ears,  and  recover  therefor  from  the  defendant  the  price  fixed  in  the 
contract  for  such  services;  this  upon  the  alleged  ground  that  that 
stock  nad  not  been  specially  ordered  by  shippers  or  owners  to  the 
National  Stock-yards,  and  could  have  been  directed  by  the  defendant 
to  Struble's  yards  had  it  made  any  or  proper  effort  to  do  so.  Li  this 
view  the  evidence  objected  to  was  competent,  as  furnishing  a  basis  toS 
estimate  the  damages  which  plaintiff  sustained  by  •reason  of  the* 
breach  of  the  contract,  if  such  breach  was  established  by  the  evi- 
dence. 

2.  The  court,  among  other  things,  said  to  the  jury  that  in  deter- 
mining  the  quantity  of  stock  that  would  probably  have  been  shipped 
from  the  plaintiff's  yards,  they  should  include  only  such  as  the  jury 
believed  would  have  been  possible  for  the  defendant  to  direct  to  those 
yards.     Li  the  same  connection  the  court  said : 

"The  Jury,  in  considering  the  meaning  of  the  words  *all  live-stock  which 
may  be  transported  over  the  said  railroad  from  East  St  Louis/  found  in  the 
last  clause  of  the  contract  sued  on»  must  determine  from  all  the  evidence  be- 
fore them  what  stock  is  included.  The  words  evidently  apply  to  such  stock 
as  in  the  ordinary  course  of  the  defendant's  business  should  be  shipped  from 
that  point  over  their  line  of  railroad.  It  applies  to  all  such  stock  whether 
loaded  at  plaintiff's  yards  or  some  other  yards  used  for  loading  stock  so 
shipped.  As  already  suggested,  it  should  be  applied  only  to  stock  which  it 
was  possible  for  defendant  to  have  loaded  by  plaintiff.  It  does  not  apply  to 
stock,  the  owner  or  shipper  of  which  directed  the  loading  to  be  done  by  some 
person  other  than  the  plaintiff,  and  over  the  loading  of  whieh  defendant  had 
no  controL'' 
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We  aie  of  opinion  that  there  was  no  error  in  these  instmctionB. 
The  contract  contemplated,  upon  the  part  of  Btrable,  all  the  prepa- 
rations necessary  in  and  about  his  yards  to  meet  the  necessities  of 
the  company's  business  in  the  transportation  of  live-stock;  and  upon 
the  part  of  the  company  that  it  would  do  all  it  could,  in  the  absence 
of  special  orders  from  shippers,  to  bring  livestock  to  plaintiff's  yards 
to  be  by  him  loaded  in  cars  for  transportation  over  defendant's  road. 
Such  waSy  in  substance,  the  direction  given  to  the  jury.  The  court 
could  not,  under  any  reasonable  interpretation  of  the  contract,  have 
said  less  than  it  did. 

3.  It  is  assigned  for  error  that  the  court  overruled  defendant's 
motion  for  a  new  trial.  A  large  part  of  the  printed  argument  on  be- 
S  half  of  defendant  is  devoted  to  a  discussion  of  the  grounds  assigned 
•  in  support  of  the  motion  for  a  new  trial.  But^khe  action  of  the  court 
below  in  refusing  a  new  trial  is  not  subject  to  review  here.  This 
has  long  been  settled  by  the  decisions  of  this  court.  Railroad  Co.  v. 
Frahff,  100  U.  B.  24;  Wabash  By.  Co.  ▼.  MeDanieU.  107  U.  8.  456; 
[S.  C.  2  Sup.  Ct.  Bbp.  932.] 

The  judgment  must  be  affirmed.    It  is  lo  ordered. 


(100  U.  &  4SS) 

Bailr  and  others  v.  TThitbd  Statuu 

(December  8, 188&) 
Claim  a«aih8T  Unitbd  Btatbs^Patmeht  to  Atvobhst  nr  Fact— Bbvocatioh 

OF  POWBR  OF  AtTORNBT. 

Payment  to  an  attorney  in  fact,  constituted  each  by  power  of  attorney  executed 
by  the  claimants  before  the  aUowance  of  their  claim  by  congress  or  by  the 
proper  department,  is  flcood  as  between  the  govenunent  and  such  claimants, 
where  the  power  of  attorney  has  not  been  revoked  at  the  time  payment  is  made» 
notwithstanding  the  provisions  of  the  act  of  July  29,  1846,  entitled  <*An  act  in 
relation  to  the  payment  of  claims,"  and  the  act  of  February  26, 1853,  entitled 
**An  act  to  prevent  frauds  upon  the  treasarr  of  the  United  States."  9  St.  41. 
and  10  St.  170. 

Appeal  from  the  Court  of  Claims. 

Nathaniel  Wilson  and  J.  HvhUy  Asktanf  for  appellants. 

SoL  Oen.  Phillips^  for  appellee. 

Hablan,  J.  By  a  decree  passed  March  S5,  1868,  in  the  district 
court  of  the  United  States  for  the  southern  district  of  New  York,  cer- 
tain sums  of  money  were  ascertained  to  be  due  on  account  of  the 
illegal  capture  of  the  British  steamer  Labuan  and  her  cargo  by  a 
cruiser  of  the  United  States.  On  the  sixth  day  of  February,  1869,  Will- 
iam Bailey,  William  Leetham,  James  Leetham,  and  Elizabeth  Leet- 
ham,  British  subjects,  executed  and  delivered  a  power  of  attorney — 
in  which  they  described  themselves  as  then  or  ]ate  owners  of  said 
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steamer — constituting  one  A.  E.  Godeffroy,  of  New  Tork,  their  at- 
torney, with  authority  to  receive  from  the  government  of  the  United 
States,  and  from  all  and  every  person  or  persons  whom  it  might  con- 
cern to  pay  or  satisfy  the  same,  all  moneys  then  or  which  might 
thereafter  become  due  and  payable  to  them  with  reference  to  said 
vessel  Labuan ;  upon  receipt  thereof,  to  execute  acquittances,  releases, 
and  discharges  for  the  same;  and,  upon  non-payment  thereof,  to  col- 
lect said  moneys  by  such  necessary  actions,  suits,  or  expedients  as 
their  attorney  deemed  proper.  S 

*By  an  act  of  congress  approved  July  7,  1870,  it  was,  among  other* 
things,  provided  '^that  there  be  paid,  out  of  any  money  in  the  treas- 
ury not  otherwise  appropriated,  to  William  Bailey,  William  Leetham, 
and  John  Leetham,  of  England,  or  their  legal  representatives,  own- 
ers of  the  British  steamer  Labuan,  f  181,221.80,  with  interest  from 
June  2, 1862,  to  the  time  of  payment,  and  five  thousand  dollars  with- 
out interest."  The  act  declares  that  such  sums  are  due  under  the 
before-mentioned  decree  of  March  26,  1868.  At  the  date  of  this  act 
the  owners,  in  different  proportions,  of  the  Labuan  were  William  Bai- 
ley, William  Leetham,  and  the  executors  and  executrix  of  John  Leet- 
ham, who  were  William  Leetham,  James  Leetham,  and  Elizabeth 
Leetham. 

An  account  between  the  United  States  and  said  owners,  based  upon 
the  said  act  of  July  7, 1870,  having  been  examined,  adjusted,  admit- 
ted, and  certified  by  the  proper  officers  of  the  treasury,  a  warrant  was 
made,  upon  which  a  draft  was  issued  on  the  treasurer  of  the  United 
States  for  the  sum  of  1200,070.84,  payable  ''to  Wm.  Bailey,  Wm. 
Leetham,  and  John  Leetham,  of  England,  or  their  legal  representa- 
tives, or  order.  "^  This  draft  was  delivered  to  Gk>deffroy,  with  this  in- 
dorsement thereon:  Tay  on  the  indorsement  of  A.  E.  Gtodeffroy, 
atty.  in  fact.  B.  W.  Tatlob,  Comptroller.  **  The  draft  having  been 
indorsed  in  the  names  of  the  payees,  by  himself  as  their  attorney  in 
fact,  Godeffroy  received  the  proceeds,  but  has  never  paid  to  the  par- 
ties named  in  the  act  of  congress,  or  to  any  one  for  them,  any  part  of 
the  sum  collected  by  him  from  the  United  States.  The  treasury  de- 
partment refused,  although  requested  by  appellants  or  their  agents, 
to  make  further  payment.  Thereupon  this  action  was  brought  in  the 
court  of  claims  to  recover  the  amount  specified  in  the  act  of  congress. 
Judgment  was  rendered  for  the  United  States,  and  the  present  ap- 
peal questions  the  correctness  of  that  judgment.  S 

*It  is  contended,  on  behalf  of  appellants,  that  the  power  of  attorney*  g 
executed  in  1869  to  Godeffroy — upon  the  authority  of ^which  alone  7 
was  payment  made  to  him — was,  under  the  laws  of  the  United  States, 
absolutely  null  and  void;  consequently,  no  payment  under  it  could 
bind  the  claimants  or  dischai^  the  government  from  its  obligation 
to  pay  the  sums  specified  in  the  act  of  1870.  This  presents  the  con- 
trolling question  on  the  present  appeal.  Its  determination  depends 
V.8— 18 
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upon  the  constraotion  to  be  given  to  the  act  of  Joly  39,  1846,  (9  St. 
41,)  entitled  ''An  act  in  relation  to  the  payment  of  claims/'  and  to 
the  first  and  seventh  sections  of  the  act  of  February  26, 1858,  (10  St. 
170,)  entitled  ''An  act  to  prevent  frauds  upon  the  treasury  of  the 
United  States." 

The  act  of  1846  related  to  claims  against  the  United  States  allowed 
by  a  resolution  or  act  of  congress.  That  statute  directed  that  they 
should  not  be  paid  to  any  other  person  than  the  claimant,  his  exec- 
utor or  administrator,  unless  upon  the  production  to  the  proper 
disbursing  officer  of  a  warrant  of  attorney  executed  "after  the  enact- 
ment of  the  resolution  or  act  allowing  the  claim.**  The  first  sec- 
tion of  the  act  of  1858  declares  that  "all  transfers  and  assignments 
hereafter  made  of  any  claim  upon  the  United  States,  or  any  part  of 
or  share  thereof,  or  interest  thereon,  whether  absolute  or  conditional, 
and  whatever  may  be  the  consideration  therefor,  and  all  powers  of 
attorney,  or  orders,  or  other  authorities  for  receiving  payment  of  any 
such  claim,  or  any  part  or  share  thereof,  shall  be  absolutely  null  and 
void,  unless  the  same  shall  be  freely  made  and  executed  in  the  pres- 
ence of  at  least  two  attesting  witnesses,  after  the  allowance  of  such 
claim,  the  ascertainment  of  the  amount  due,  and  the  issuing  of  a 
warrant  for  the  payment  thereof.**  That  act  further  provides  (sec- 
tion 7)  that  its  provisions  and  those  of  the  act  of  1846  shall  "apply 
and  extend  to  all  claims  against  the  United  States,  whether  allowed 
by  special  acts  of  congress,  or  arising  under  general  laws  or  treaties, 
or  in  any  other  manner  whatever.'*  These  enactments  have  been 
under  examination  in  several  cases  heretofore  decided  in  this  court, 
some  of  which  are  now  relied  on  to  support  the  proposition  that  offi- 
cers of  the  treasury  were  forbidden,  by  statute,  from  recognizing  Godef- 
Mfroy,  under  any  circumstances,  as  agent  of  claimants,  with  author- 
*  ity,*as  between  them  and  the  government,  to  receive  the  warrant  and 
draft  when  issued.  But  we  do  not  understand  that  any  of  these  oases 
involved  the  precise  question  now  presented  for  determination. 

In  U.  S.  V.  Gillia,  95  U.  S.  414,  it  was  ruled  that  a  claim  against 
the  United  States  could  not  be  assigned  so  as  to  enable  the  assignee 
to  bring  suit  against  the  government  in  his  own  name  in  the  court  of 
claims.  In  Spofford  v.  Kirk,  97  U.  S.  484,  the  question  was  as  to  the 
validity  of  certain  orders  drawn  by  a  claimant  before  the  allowance 
of  his  claim,  upon  the  attorneys  having  it  in  charge,  directing  the 
latter  to  pay  certain  sums  out  of  the  proceeds  when  collected,  and 
which  orders,  being  accepted  by  the  attorneys,  were  purchased  by 
Spofford  in  good  faith  and  for  value.  Upon  the  treasury  warrant 
being  issued,  the  claimant  refused  to  admit  the  validity  either  of  the 
orders  he  had  given  or  the  acceptances  made  by  his  attorneys.  There- 
upon Spofford  sought,  by  suit  against  the  claimant  and  his  attorneys,  to 
enforce  a  compliance  with  the  orders  and  acceptances,  of  which  he  had 
become  assignee  and  holder.  The  court  adjudged  that  the  transfer 
or  assigment  to  Spofford  was,  under  the  act  of  1868. — oaxried  mto  the 
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Bevised  BtatnteSi  $  8477, — a  nullity  as  between  him  and  the  claimant. 
No  question  arose  in  that  case  as  to  what  would  have  been  the  effect 
upon  the  rights  of  the  claimant  had  the  officers  of  the  government 
recognised  the  assignment  to  Spofford.  In  Ertrin  v.  U.  S.  97  U.  B. 
892,  it  was  ruled  that  the  act  of  1853  applied  to  cases  of  voluntary 
assignments  of  demands  against  the  government,  and  did  not  embrace 
cases  where  the  title  is  transferred  by  operation  of  law.  "The  pass- 
ing of  claims  to  heirs,  devisees,  or  assignees  in  bankruptcy,"  said  the 
court,  ""are  not  within  the  evil  at  which  the  statute  aimed." 

But  what  was  said  in  Ooodman  v.  Niblaek,  lOS  IT.  B.  659,  seems 
to  be  more  directly  in  point.  That  was  the  case  of  a  voluntary  as- 
signment by  a  debtor  of  his  property  for  the  benefit  of  creditors,  in- 
cluding his  rights,  credits,  effects,  and  estate  of  every  description. 
The  assignment  embraced  a  claim  of  the  assignor  arising  under  aS 
contract  with  the  United  Btates.  It* was  adjudged  in  the  court  of? 
original  jurisdiction  that,  as  to  that  claim,  the  assignment  was  ren- 
dered invalid  by  the  act  of  1863.  But  the  language  of  this  court, 
speaking  by  Mr.  Justice  Milleb,  was : 

*«It  is  understood  that  the  circuit  court  sustained  the  demurrer  under  the 
pressure  of  the  strong  language  of  the  opinion  in  Spofford  v.  Kirk.  We  do 
not  think,  however,  that  the  circumstances  of  the  present  case  bring  it  within 
the  one  then  under  consideration,  or  the  principles  there  laid  down.  That 
was  a  case  of  the  transfer  or  assignment  of  a  part  of  a  disputed  claim,  then 
in  controversy,  and  it  was  clearly  within  all  the  mischiefs  designed  to  be  rem- 
edied by  the  statute.  Those  mischiefs,  as  laid  down  in  that  opinion,  and 
in  the  others  referred  to,  are  mainly  two:  (1^  The  danger  that  the  rights  of 
the  government  might  be  embarrassed  by  having  to  deal  with  several  persons 
instead  of  one,  and  by  the  introduction  of  a  pai^  who  was  a  stranger  to  the 
original  transaction ;  (2)  that  by  a  transfer  of  such  a  claim  against  the  govern- 
ment to  one  or  more  persons  not  originally  interested  in  it,  the  way  might 
be  conveniently  opened  to  such  improper  influences  in  prosecuting  the  claim 
before  the  departments,  the  courts,  or  the  congress,  as  desperate  cases,  where 
the  reward  is  contingent  on  success,  so  often  suggest." 

''But  these  considerations,**  the  court  proceeded  to  say,  ''as  well  h? 
a  careful  examination  of  the  statute,  leave  no  doubt  that  its  sole  pur- 
pose was  to  protect  the  government  and  not  the  parties  to  the  assign- 
ment.** 

These  oases  show  that  the  statutes  in  question  are  not  to  be  inter- 
preted according  to  the  literal  acceptation  of  the  words  used.  They 
show  that  there  may  be  assignments  or  transfers  of  claims  against 
the  government  which  are  not  forbidden. 

In  the  case  before  us  no  question  arises  as  to  the  transfer  or  assign- 
ment of  a  claim  against  the  government.  The  question  is  whether 
pajrment  to  one,  who  has  been  authorized  to  receive  it,  by  the  power 
of  attorney  executed  before  the  allowance  of  the  claim  by  the  act  of 
congress,  was  good  as  between  the  government  and  the  claimant,  S 
where,  at  the  time  of  payment,*8uch  power  of  attorney  was  unre-^ 
voked.  If,  in  respect  of  transfers  or  assignments  of  claims,  the  pur- 
pose of  the  statute^  as  ruled  in  Ooodman  y.  NMack,  was  to  proteot 
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the  government,  not  the  claimant  in  his  dealings  with  the  govern- 
ment, it  is  difficult  to  perceive  upon  what  ground  it  could  be  held 
that  the  statutory  inhibition  upon  powers  of  attorney  in  advance  of 
the  allowance  of  the  claim  and  the  issuing  of  the  warrant,  can  be 
used  to  compel  a  second  payment  after  the  amount  thereof  has  been 
paid  to  the  person  authorized  by  the  claimant  to  receive  it.  A  mere 
power  of  attorney  given  before  the  warrant  is  issued — so  long,  at 
least,  as  it  is  unexecuted — may  undoubtedly  be  treated  by  the  claim- 
ant as  absolutely  null  and  void  in  any  contest  between  him  and  his 
attorney  in  fact.  And  it  may  be  so  regarded  by  the  officers  of  the 
government  whose  duty  it  is  to  adjust  the  claim  and  issue  a  warrant 
for  its  amount.  But  if  those  officers  chose  to  make  payment  to  the 
person  whom  the  claimant,  by  formal  power  of  attorney,  has  accred- 
ited to  them,  as  authorized  to  receive  payment,  the  claimant  cannot 
be  permitted  to  make  his  own  disregard  of  the  statute  the  basis  for 
impeaching  the  settlement  had  with  his  agent.  To  hold  otherwise 
would  be  inconsistent  with  the  ruling  heretofore  made — and  with 
which,  upon  consideration,  we  are  entirely  satisfied — that  the  pur- 
pose of  congress,  by  the  enactments  in  question,  was  to  protect  the 
government  against  frauds  upon  the  part  of  claimants  and  those  who 
might  become  interested  with  them  in  the  prosecution  of  claims, 
whether  before  congress  or  the  several  departments. 

The  title  of  the  act  of  1858  suggests  this  purpose.  It  is  to  prevent 
frauds  upon  the  treasury.  An  effectual  means  to  that  end  was  to 
authorize  the  officers  of  the  government  to  disregard  any  assignment 
or  transfer  of  a  claim,  or  any  power  of  attorney  to  collect  it,  unless 
made  or  executed  after  the  allowance  of  the  claim,  the  ascertainment 
of  the  amount  due  thereon,  and  the  issuing  of  the  warrant  for  the 
payment  thereof.  Other  sections  of  the  statute— those  forbidding  of- 
ficers of  the  government  and  members  of  congress  from  prosecuting 
or  becoming  interested  in  claims  against  the  government,  and  those 
S  punishing  the  bribery  or  undue  influencing  of  such  officers  or  mem- 
*  bers — sustain  the  view^that  what  was  in  the  mind  of  congress  was  to 
protect  the  government  in  the  matter  of  claims  against  it.  But  if  the 
protection  of  claimants  was  at  all  in  the  mind  of  congress  when  pass- 
ing the  acts  of  1846  and  1853,  it  is  quite  certain  that  the  courts 
should  not,  to  the  injury  of  the  government,  extend  that  protection 
to  those  who  elected  not  to  avail  themselves  of  the  provisions  of 
those  statutes.  Here  it  is  not  denied  that  the  power  of  attorney  ex- 
ecuted in  1869  embraces  and  was  intended  to  embrace  the  claims 
arising  out  of  the  decree  of  1868,  from  whatever  source  the  money  in 
satisfaction  of  it  might  be  derived.  Nor  is  it  pretended  that  such 
power  of  attorney  had  been  revoked  prior  to  the  adjustment  and  pay- 
ment of  the  claims  in  question. 

It  seems  to  us — looking  at  the  mischiefs  intended  to  be  remedied 
by  these  statutes  and  giving  the  words  of  congress  a  reasonable  in- 
terpretation— that  the  officers  of  the  treasury  were  at  liberty,  as  be- 


Digitized  by 


Google 


UXTTBO  STATES  V.  WALESB.  277 

tween  the  goyemment  and  the  claimants,  to  recognize  the  unrevoked 
aathority  which  the  latter  had  given  to  Godeffroy,  without  restriction 
as  to  time,  to  receive  from  any  one  whom  it  might  concern  to  pay  all 
sums  of  money  due  or  to  become  due  and  payable  on  account  of  the 
seizure  of  the  vessel  Labuna. 

The  judgment  must  therefore  be  affirmed.    It  is  so  ordered. 


<109  U.  &  268) 

Unitbd  States,  to  the  nae,  etc.,  v.  Waleeb. 

(Kovember  19, 18S3.) 

Bvtatbs  ov  Decbdentb— AcnoH  oh  AniinnsTEATOB's  Boed  nr  Dibtrict  ov  Oo- 

LUMBiA— Order  of  Justice  of  Sufrbke  Coubt  Directing  Mohet 

Collected  to  be  PAm  to  Admihistratob  De  Bonis 

KoN— JuBiSDicnoE— Rev.  St.  |  976. 

An  administrator  de  bonU  non,  in  the  DUtrict  of  Columbia,  cannot  maintain  an  ac- 
tion on  the  bond  of  the  principal  administrator  to  recover  money  collected  by 
him  from  the  United  States  on  a  claim  belonging  to  the  estate  of  the  decedent 
and  not  paid  over  or  accounted  for. 

A  Justice  of  the  supreme  court  of  the  District  of  Columbia  has  no  authority,  under 
section  976  of  the  Revised  Statutes,  relating  to  the  District  of  Columbia,  to 
pass  an  order  directing  an  administrator,  who  has  been  removed,  to  pay  over 
to  Ids  successor  the  proceeds  of  a  debt  due  the  decedent  which  he  has  collected, 
as  such  proceeds  are  not  assets  or  estate  of  the  decedent ;  and  as  such  an  order 
is  not  within  the  jurisdiction  of  the  court,  it  is  void  and  not  conclusive  in  an 
action  on  the  administrator's  bond  to  recover  the  money  so  collected. 

In  Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

This  was  an  action  at  law  on  an  administrator's  bond.  The  bond 
was  made  by  Charlotte  L.  Ames  and  Cunningham  Hazlett,  as  ad- 
ministrators of  the  estate  of  Horatio  L.  Ames,  deceased,  with  Frederick 
F.  Sawyer  and  the  defendant  in  error,  David  Walker,  sureties.  It 
was  in  a  penalty  of  f  120,000,  was  payable  to  the  United  States,  and 
was  subject  to  the  condition  that  the  said  Ames  and  Hazlett  should 
well  and  truly  perform  the  office  of  administrators  of  Horatio  Ames, 
deceased,  and  discharge  the  duties  of  them  required  as  such  without 
any  injury  to  any  person  interested  in  the  faithful  performance  of 
said  of&ce.  Hazlett  died  at  a  date  not  given,  and  after  his  death  andS 
until  January  9,  1875,  Charlotte  L.  Ames  continued  to  be^sole  ad-* 
ministratrix,  and  on  the  day  last  named  she  was  removed  from  said 
office  by  order  of  a  justice  of  the  supreme  court  of  the  District  of  Co- 
lumbia, and  on  the  same  day  Nathaniel  Wilson  was  appointed  ad- 
ministrator de  bonis  non.  On  January  22,  1876,  Charlotte  L.  Ames, 
in  the  settlement  of  her  account  as  administratrix,  was  directed  by 
the  decree  of  a  justice  of  said  supreme  court,  holding  a  special  term 
for  the  transaction  of  orphans'  court  business,  to  pay  over  to  said 
Nathaniel  Wilson,  administrator  de  bonis  non  of  the  estate  of  Horatio 
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Ames,  deceased,  on  or  before  February  8,  1876|  the  sum  of  $34,* 
876.75.  She  failing  to  pay  this  sum  or  any  part  of  it,  Wilson,  ad- 
ministrator de  banii  non^  on  April  12, 1876,  brought  this  suit  in  the 
name  of  the  United  States  for  his  use,  on  the  bond  above  mentioned, 
against  Charlotte  L.  Ames,  David  Walker,  and  the  administrators  of 
the  estate  of  Frederick  P.  Sawyer,  who,  on  August  81, 1876,  had  de- 
parted this  life.  The  suit  was  afterwards  discontinued  as  to  Char- 
lotte L.  Ames  and  the  administrators  of  Sawyer,  and  was  prosecuted 
against  David  Walker  alone. 

The  declaration  contained  two  counts.  The  first  count  set  out  the 
obligation  of  the  bond  without  stating  the  condition*  The  second 
count  stated  the  obligation  of  the  bond  and  averred  the  condition 
as  above  set  forth,  and  assigned  as  breach  the  failure  of  Charlotte 
L.  Ames  to  pay  over  to  Wilson,  the  administrator  de  bonis  non,  the 
said  sum  of  $84,876.76. 

The  defendant  pleaded  to  the  first  count  the  condition  of  the  bond 
and  its  performance.  To  the  second  count  he  pleaded,  first,  "that 
by  the  condition  of  the  bond  the  defendant,  as  surety,  became  liable: 
to  the  plaintiff,  as  administrator  de  bonis  non,  only  for  such  of  the 
assets  of  the  estate  as  had  not  been  converted  into  money  by  the 
said  administrators  or  the  survivor,  and  the  defendant  says  that  the 
assets  of  said  estate  consisted  wholly  of  a  claim  or  chose  in  action 
owing  by  the  government  of  the  United  States,  and  that  the  money 
claimed  in  this  action  is  the  proceeds  of  said  claim  or  chose  in  action 
collected  from  the  government,  and  thereby  converted  into  money,** 
^  etc.  The  second  plea  to  the  second  count  averred  that  the  defend- 
ant, as  surety  as  aforesaid,*was  liable  only  for  such  assets  of  said  es- 
tate as  had  not  been  administered  by  said  administrators  or  the  sur- 
vivor, and  that  the  money  claimed  in  this  action  is  for  assets  which 
had  been  administered  before  the  removal  of  said  surviving  adminis- 
trator from  office,  and  the  appointment  of  plaintiff.  Both  these  pleas 
also  aver  that  defendant  was  not  a  party  to  the  proceeding  in  which 
the  order  to  pay  over  was  made  and  was  served  with  process  therein, 
nor  did  he  voluntarily  appear. 

In  his  replication  to  the  first  plea  (the  plea  of  condition  performed) 
the  plaintiff  set  out  three  breaches,  each  of  them  consisting  in  the 
failure  of  the  administratrix  to  pay  over  the  money  to  her  successor 
in  compliance  with  an  order  of  the  court.  The  plaintiff  demurred  to 
the  remaining  pleas.  The  defendant  demurred  to  the  replication  to 
the  first  plea.  Issue  was  joined  on  both  demurrers,  and  the  court, 
in  general  term,  overruled  the  plaintiff's  demurrer,  sustained  that 
filed  by  the  defendant,  and  entered  judgment  for  the  defendant.  The 
plaintiff  thereupon  sued  out  this  writ  of  error. 

A.  S.  WortMngUm^  for  plaintiff  in  error. 

W.  D.  Davidge^  for  defendant  in  error. 

Woods,  J.  The  first  question  presented  by  the  record  is  whether 
it  was  competent  for  the  administrator  de  bants  non  of  the  estate  of 
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Ames  to  sne  on  the  bond  of  the  prineipal  administrator  to  recover 
money  collected  by  him  from  the  United  States  and  not  paid  over  or 
accounted  for.  It  is  well  settled  at  common  law  that  ''the  title  of  an 
administrator  de  bania  nan  extends  only  to  the  goods  and  personal  es- 
tate, such  as  leases  for  years,  household  goods,  etc.,  which  remain  in 
specie  and  were  not  administered  by  the  first  executor  or  adminis- 
trator, as  also  to  all  debts  due  and  owing  to  the  testator  or  intestate.** 
Bac.  Abr.  tit.  "Executors  and  Administrators,  B  2,  2;"  citing  Pack' 
man*8  Case^  6  Coke,  19. 

In  illustration  of  this  rule  the  same  authority  says :  3 

'*It  is  holden  that  if  an  executor  receives  money  in  right  of^the  testator,  «^ 
and  lays  it  up  by  itself  and  dies  intestate^  that  this  money  shall  go  to  the  ad- 
ministrator de  bonis  nan^  being  as  easily  distinguished  as  part  of  the  testa- 
tor's effects,  as  goods  in  specie.  But  if  A.  dies  intestate,  and  his  son  takes  out 
administration  to  him  and  receives  part  of  a  debt,  being  rent  arrear  to  the  in- 
testate, and  accepts  a  promissory  note  for  the  residue,  and  then  dies  intestate, 
this  acceptance  of  the  note  is  such  an  alteration  of  the  property  as  vests  it  in 
the  son ;  and  therefore,  on  his  death,  it  shall  go  to  his  administrator,  and  not 
to  the  administrator  de  bonis  nan,** 

An  administrator  de  banis  nan  derives  his  title  from  the  deceased, 
and  not  from  the  former  executor  or  administrator.  To  him  is  com- 
mitted only  the  administration  of  the  goods,  chattels,  and  credits  of 
the  deceased  which  have  not  been  administered.  He  is  entitled  to 
all  the  goods  and  personal  estate  which  remain  in  specie.  Money 
received  by  the  former  executor  or  administrator,  in  his  character  as 
such,  and  kept  by  itself,  will  be  so  regarded;  but  if  mixed  with  the 
administrator's  own  money,  it  is  considered  as  connected,  or  as,  tech- 
nically speaking,  ''administered.'*  BeaU  v.  New  Mexica,  16  Wall. 
535;  Wemick^s  Adm*r  v.  McMwrdOy  5  Band.  61;  Bank  of  Penn.  v. 
Haldeman,  1  Fen.  &  W.  161 ;  Kendall  v.  Lee  and  Potts  v.  Smith,  8 
Bawle,  861;  Bell  y.  Speight,  11  Humph.  451;  Swings  AdmWy.Snod- 
grass,  17  Ala.  658;  Slaughter  y.Framan,  5  T.  B.  Mon.  19;  OamUe  v. 
Hamilton,  7  Mo.  469;  Wiggin  v.  Swett,  6  Meto.  194;  StaU  v.  John- 
son, 7  Blackf.  529. 

In  the  case  of  BeaU  v.  New  Mexico,  supra,  it  was  said  by  Mr.  Jus- 
tice Bradlet,  speaking  for  this  court,  that  ''by  the  English  law,  as 
administered  by  the  ecclesiastical  courts,  the  administrator  who  is 
displaced,  or  the  representative  of  a  deceased  administrator  or  execu- 
tor intestate,  are  required  to  account  directly  to  the  persons  benefi- 
cially interested  in  the  estate,— distributees,  next  of  kin,  or  creditors, — 
and  the  accounting  may  be  made  or  enforced  in  the  probate  court, 
which  is  the  proper  court  to  supervise  the  conduct  of  administrators 
and  executors.  To  the  administrator  de  banis  nan  is  committed  only 
the  administration  of  the  goods,  chattels,  and  credits  of  the  deceased 
which  have  not  been  administered.**  3 

*  Such  was  the  law  of  Maryland  before  the  organisation  of  the  Dis-* 
trict  of  Columbia,  and  such  it  oontinues  to  be  in  the  district,  unless 
thanged  by  statute.    In  the  case  of  Hagthofp  v.  Hookas  AdmWs,  1  Gill 
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&  J.  270,  it  was  held  by  the  court  of  appeals  of  Maryland  that  the 
authority  conferred  by  the  letters  of  administration  de  honU  non,  is- 
sued under  the  act  of  1798,  No.  101,  e.  14,  §  2,  was  'Ho  administer 
all  things  described  in  the  act  of  assembly  as  assets  not  converted 
into  money,  and  not  distributed,  delivered,  or  retained  by  the  former 
executor  or  administrator  under  the  direction  of  the  orphans'  court. 
Such  an  administrator  can  only  sue  for  those  goods,  chattels,  and 
credits  which  his  letters  authorize  him  to  administer.** 

To  the  same  effect  are  the  cases  of  Sibley  v.  WiUiains,  3  Gill  &  J. 
52;  Hagihorp  v.  Neale,  7  Gill  &  J.  IS ;  and  Lemmon  v.  HaU,  20  Md. 
171. 

In  the  case  of  Ennis  v.  Smith,  14  How.  400,  it  was  said  by  this 
court: 

*'  We  understand  by  the  laws  of  Maryland,  as  they  stood  when  congress  as- 
sumed jurisdiction  over  the  District  of  Columbia,  that  the  property  of  a  de- 
ceased person  was  considered  to  be  administered  whenever  it  was  sold  or  con- 
verted into  money  by  the  administrator  or  executor,  or  in  any  respect  changed 
from  the  condition  in  which  the  deceased  left  it.  It  did  not  go  to  the  admin- 
istrator de  bonis  mm  unless,  on  the  death  of  the  executor  or  administrator,  it 
remained  in  specie  or  was  the  same  then  that  it  had  been  when  it  came  to  his 
hands.  When  the  assets  have  been  changed,  it  is  said  in  Maryland  that  they 
have  been  administered." 

But  counsel  for  appellant  contend  that  this  rule  applies  only  to  the 
case  where  an  executor  or  administrator  has  died,  and  not  to  the  case 
where  he  had  been  removed;  that  while  the  words  "not  administered," 
in  the  commission  of  an  administrator  de  bonis  non,  still  frequently 
mean  not  changed  in  form,  yet,  as  applied  to  an  administrator  de 
bonis  non  in  place  of  a  living  administrator,  they  have  come  to  mean 
I  almost  invariably  not  fully  and  legally  administered,  and  it  is  said 
that  this^distinction  appears  in  the  laws  of  Maryland  in  force  before 
the  organization  of  the  District  of  Columbia,  and  continuing  in  force 
until  the  passage  of  the  act  of  February  20,  1846,  '"to  enlarge  the 
powers  of  the  several  orphans*  courts  held  in  and  for  the  District  of 
Columbia.**    9  St.  4. 

In  support  of  this  view  we  are  referred  to  chapter  101  of  the  Ma- 
ryland act  of  1798,  (2  Eilty,  Laws,)  by  which  it  is  provided,  in  sub- 
chapter 6,  §  6,  that  where  letters  testamentary  have  been  granted  in 
a  case  of  the  discovery  of  a  wiU,  and  consequent  revocation  of  letters 
of  administration,  it  shall  be  the  duty  of  the  administrators  to  file 
their  accounts  and  ''to  deliver  to  the  executor,  on  demand,  all  the 
goods,  chattels,  and  personal  estate  in  their  possession  belonging  to 
the  deceased,*'  and  on  failure  their  administration  bonds  shall  be  lia- 
ble to  be  put  in  suit ;  and  to  subchapter  6,  §  13,  of  the  same  statute, 
where  it  is  provided  that  if  an  executor  or  administor  shall  not  file 
his  inventory  within  30  days,  his  letters  may  be  revoked  and  other  let- 
ters granted,  and  thereupon  the  power  of  such  executor  or  adminis- 
trator shall  cease,  and  he  shall  deliver  up  to  the  person  obtaining 
such  letters  all  the  property  of  the  deceased  in  his  hands. 
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These  statutes  do  not  tend  to  support  the  distinction  relied  on  by 
plaintiff  in  error,  for,  it  is  well  established  by  the  authorities  we  have 
cited,  that  the  goods  and  chattels,  personal  estate,  and  property  of 
the  deceased  are  such  only  as  remain  unchanged  and  in  specie. 
When  a  debt  due  the  deceased  is  collected,  or  a  chattel  of  his  estate 
is  sold,  the  money  received  becomes  the  property  of  the  adminis- 
trator, and  he  is  accountable  therefor  to  those  beneficially  interested 
in  the  estate,  and,  under  the  acts  referred  to,  the  removed  executor 
or  administrator  was  not  bound  to  turn  it  over  to  his  successor. 

It  may  be  conceded  that  the  words  ''unadministered  assets,"  as 
used  in  statutes,  have  sometimes  been  construed  to  include  the  pro- 
ceeds of  assets  sold  or  collected  and  not  accounted  for  or  paid  over; 
and  that  an  administrator  de  bonis  non  might  call  a  removed  admin- 
istrator to  account  for  such  proceeds.  But  whatever  may  have  been 
the  rule  elsewhere  upon  this  question,  we  think  that  the  provisions  of  g 
the  act  of  congress*of  February  20,  I8469  to  enlarge  the  power  of  the* 
several  orphans'  courts  held  in  and  for  the  District  of  Columbia,  (9 
St.  4,)  reproduced  in  sections  975, 976,  977,  978  of  the  Bevised  Stat- 
utes relating  to  the  District  of  Columbia,  the  common  law  is  not 
changed,  and  that  the  statute  applies  the  same  rule  to  the  case  of  a 
removed,  as  has  been  applied  to  the  case  of  a  deceased,  executor  or 
administrator. 

Section  974  provides  that  if  the  security  on  the  bond  of  an  executor 
or  administrator  shall  become,  for  any  cause,  insufficient,  the  court 
may  order  him  to  give  further  security.  Section  975  provides  that 
if  he  fails  to  comply  with  such  order  the  court  may  remove  him  and 
appoint  a  new  administrator. 

Section  976  is  as  follows : 

M  The  court  shall  further  have  power  to  order  and  require  any  assets  or  es- 
tate of  the  decedent  which  may  remain  unadministeored  to  be  d^vered  to  the 
newly-appointed  administrator  <20  bonis  non,  and  to  ei^oroe  a  compliance  with 
such  order  by  fine  and  attachment,  or  any  other  legal  process.** 

We  think  the  meaning  of  this  act  is  plain.  When  it  was  passed 
the  words  "assets  or  estate  of  the  decedent  which  remain  unadmin- 
istered,"  had  a  uniform  and  well-settled  meaning  in  the  statute  law 
of  Maryland,  in  force  in  the  District  of  Columbia,  and  that  meaning,  as 
we  have  seen,  was  assets  or  estate  remaining  in  specie  and  unchanged 
in  form.  The  act  of  1846  must  be  construed  as  using  the  words 
in  this  well-settled  signification  unless  the  contrary  appears.  But 
there  is  not  a  word  in  the  act  of  1846  to  indicate  that  congress 
intended  to  give  any  new  or  different  meaning  to  these  words.  Inde- 
pendently of  this  consideration  the  meaning  of  the  law  is  not  doubt' 
ful.  It  would  be  an  unnatural  construction  to  say  that  the  law 
required  the  removed  executor  or  administrator  to  deUver  to  his  suc- 
cessor assets  which  had  been  converted  or  wasted  and  which  no  longer 
'existed,  and  when  there  remained  only  a  right  to  sue  for  their  value. 
When  assets  have  been  turned  into  money  by  an  executor  or  admin- 
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istrator,  and  the  money  mingled  with  his  own,  the  assets  have  ceased 
I  to  exist  as  assets  or  estate  of  the  decedent. 

*  *It  is  the  assets  and  estate  of  the  decedent  that  are  to  be  delivered. 
The  authorities  we  have  referred  to  all  oonoor  in  the  proposition  that 
where  personal  property  of  an  estate  under  administration  has  been 
sold  or  a  debt  collected,  the  proceeds  are  not  property  of  the  decedent, 
but  are  the  individual  property  of  the  executor  ox  administrator,  and 
he  is  liable  to  an  action  for  not  accounting.  When  assets  have  been 
turned  into  money  by  an  executor  or  administrator  he  is  bound  to 
account,  not  for  the  identical  money  received,  but  for  an  equal 
amount,  and  if  he  fails  to  account  for  and  pay  over  this  equal  amount 
he  is  liable  in  damages,  which  are  measured  by  the  proceeds  of  the 
assets  so  turned  into  money.  The  statute  surely  cannot  mean  that 
the  removed  administrator  must  **  deliver**  damages  to  his  successor. 

Our  conclusion  is  therefore  that  the  act  of  February  20,  1846, 
does  not  apply  a  different  rule  to  the  case  of  an  administrator  de 
bonis  non  succeeding  a  removed  administrator  from  that  applied  to 
one  succeeding  a  deceased  administrator,  and  that  no  action  lies  on 
the  bond  sued  on  in  this  case  in  favor  of  the  administrator  de  bonis 
non  to  recover  money  collected  by  Mrs.  Ames  from  the  United  States 
on  a  claim  belonging  to  the  estate  of  the  decedent.  On  the  contrary, 
the  defendant  as  surety  on  the  bond  of  the  removed  administrator  is 
liable  only  at  the  suit  of  creditors,  distributees  and  legatees  entitled 
to  the  funds. 

The  next  point  taken  by  the  plaintiff  in  error,  that  the  decree  of 
the  justice  of  the  supreme  court  of  the  district  directing  the  adminis- 
tratrix to  pay  over  the  fund  to  her  successor,  was  conclusive  in  this 
suit.  We  are  of  opinion  that,  in  making  the  order  referred  to,  the 
supreme  court  of  the  district  exceeded  its  jurisdiction,  and  that  its 
order  is  for  that  reason  void.  Its  authority,  and  its  sole  authority  for 
making  the  order,  is  to  be  found  in  section  976,  above  referred  to,  of 
S  the  Bevised  Statutes  relating  to  the  District  of  Columbia :   "The  court 

•  shall  have  further  power  to  order  and  require  any*assets  or  estate  of 
the  decedent  which  may  remain  unadministered  to  be  delivered  to  the 
newly-appointed  administrator  de  bonis  non.^  It  appears  from  the 
pleadings  in  the  case  that  the  money  ordered  to  be  paid  was  the  pro- 
ceeds of  a  debt  due  the  decedent  which  his  administratrix  had  col- 
lected. It  was  not,  therefore,  as  we  have  seen,  assets  or  estate  of  the 
decedent.  It  was  the  property  of  the  removed  administrator.  The 
court  was  therefore  without  power  to  direct  the  payment  of  the  money 
to  the  administrator  de  bonis  non.  Although  a  court  may  have  juris- 
diction over  the  parties  and  the  subject-matter,  yet  if  it  makes  a  de- 
cree which  is  not  within  the  powers  granted  to  it  by  the  law  of  its  or- 
ganization its  decree  is  void.  The  limitation  was  well  expressed  by 
Mr.  Justice  Swayne  in  ComeU  v.  Williams,  20  Wall.  226,  when  he 
said :  *The  jurisdiction  having  attached  in  this  case,  everything  done 
withir  the  power  of  that  jurisdiction  when  collaterally  questioned  is 
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held  conclusive  of  the  rights  of  the  parties  unless  impeached  for 
fraud." 

The  case  of  Bigelow  v.  Forrest^  9  Wall.  339,  is  in  point.  It  was  an 
action  of  ejectment.  Bigelow,  who  was  defendant  in  the  court  below, 
relied  for  title  on  a  sale  made  under  a  decree  of  the  United  States 
district  court  rendered  in  a  proceeding  for  the  confiscation  of  the 
premises  sued  for  under  the  act  of  July  17|  1862.  Beferring  to  this 
decree,  Mr.  Justice  Strong,  speaking  for  this  court,  said :  "'Doubtless 
a  decree  of  a  court  haying  jurisdiction  to  make  the  decree  cannot  be 
collaterally  impeached,  but  under  the  act  of  congress  the  district  court 
had  no  power  to  order  a  sale  which  should  confer  on  the  purchaser 
rights  outlasting  the  life  of  French  Forrest."  And  the  judgment  of 
the  court  was,  that  so  much  of  the  decree  of  the  district  oouit  as  was 
in  excess  of  its  powers  was  void.  ^ 

In  Ex  parte  Lange,  18  Wall  168,  Mr.  Justice  MiLLBB,«delivering  the  ^ 
opinion  of  the  court,  after  stating  that  the  circuit  court  had  exceeded 
its  authority  in  pronouncing  sentence  upon  Lange,  and  that  its  judg- 
ment was  therefore  void,  said: 

*«  It  is  no  answer  to  this  to  say  that  the  court  had  Jurisdiction  of  the  person 
of  the  prisoner  and  of  the  offense  under  the  statute.  It  by  no  means  follows 
that  these  two  facts  make  valid,  however  erroneous  it  may  be,  any  judgment 
the  court  may  render  in  such  case." 

In  the  case  of  Windsor  y.  McVeigh,  93  U.  S.  274,  Mr.  Justice  Field, 
after  a  review  of  the  oases  bearing  upon  this  subject,  announces  their 
result  as  follows : 

''  The  doctrine  invoked  by  counsel,  that  when  a  court  has  once  acquired  juris- 
diction it  has  a  right  to  decide  every  question  which  arises  in  the  case,  and  its 
judgment,  however  erroneous,  cannot  be  collaterally  assailed,  is  undoubtedly 
correct  as  a  general  proposition,  but  is  subject  to  many  qualifications  in  its  ap- 
plication. It  is  only  correct  when  the  court  proceeds,  after  acquiring  jurisdic- 
tion of  the  cause,  according  to  established  modes  governing  the  class  to  which 
the  case  belongs,  and  does  not  transcend  in  the  extent  or  character  of  its  judg^ 
ment  the  law  which  is  applicable  to  it." 

In  this  case  the  statute  gave  the  court  power,  on  the  removal  of  an 
executor  or  administrator,  to  order  the  assets  of  the  decedent,  which 
might  remain  unadministered,  to  be  delivered  to  the  administrator 
de  bonis  nan.  The  court  made  an  order  directing  the  delivery  of  the 
proceeds  of  administered  assets.  This  was  beyond  the  power  con- 
ferred  by  the  statute,  and  not  within  the  jurisdiction  of  the  court 
The  order  was  therefore  void. 

The  result  of  these  views  is,  that  the  judgment  of  the  supreme 
oourt  of  the  District  of  Columbia  was  right,  and  must  be  affirmed. 
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IfSATH  r.  BOABD   07  MISSISSIPPI  L>YEB  COK  BS. 

(Noyember  19, 1883.) 

Bfboial  Fnn)iHeh— AflsiGHMBiVT  of  Ebbor— Missibsiffi  Oodb,  H  2163, 
2172— AcTiov  as  Bbalbd  Ck>nTRACT^LiiaTATioN. 

Wliere  there  is  a  general  finding  for  defendants  on  all  the  issues  of  fact  no  error 
can  be  assigned  as  to  a  special  finding. 

Where  a  defendant  avers  that  at  the  commencement  of  the  action  the  right  of  ac- 
tion was  not  in  plaintifi!,  but  in  his  assignee  in  banlcruptcv,  and  plaintifE  re- 
plies that  the  sealed  contract  upon  which  the  action  is  based  had  been  bought 
at  the  assignee's  sale  and  assigned  to  B.  who,  before  the  commencement  of  the- 
action,  assigned  to  plaintiff,  and  upon  the  trial  it  is  found  that  the  assign- 
ment to  plaintiff  was  not  made  until  after  the  suit  was  brought  and  judgment 
is  accordingly  entered  against  plaintiff,  such  an  action  is  not  within  the  saving 
clause  of  section  2163  of  the  Mississippi  Ckxie  of  1871,  and  if  seven  years  have 
lapsed  since  the  original  cause  of  action  accrued,  a  second  suit  will  be  barred 
by  the  limitation  prescribed  in  the  Code  of  1851,  applicable  to  contract  under 


In  Error  to  the  Circuit  Coart  of  the  United  States  for  the  South-^ 
em  District  of  Mississippi. 

The  plaintiff  in  error,  Patrick  G.  Meath,  who  was  the  plaintiff  be- 
low, brought  this  suit,  on  December  21,  1878,  against  the  board  of 
Mississippi  levee  commissioners.  It  was  founded  on  a  contract  in 
writing,  under  seal,  between  Meath  and  the  defendants,  dated  April 
13,  1869,  by  which  Meath  covenanted  to  construct  certain  levees  in 
the  state  of  Mississippi  on  or  before  April  1,  1871,  and  the  defend- 
ants covenanted  to  pay  him  a  specified  price  per  cubic  yard  in 
coupon  bonds  of  the  board  of  levee  commissioners  maturing  on 
January  1,  1876.  The  declaration  averred  that  the  plaintiff  ex- 
pended large  sums  of  money  in  the  purchase  of  tools,  etc.,  for 
the  performance  of  said  work,  and  while  he  was  actually  engaged 
therein,  and  with  ample  means  to  accomplish  it,  the  defendants,  on 
•January  10,  1870,  without  any  fault  or  negligence  of  plaintiff,  or- 
?dered  and  coerced  him  to  desist  from  work  on  said  levees  *until  fur- 
ther orders  from  them;  that  he  was  ready,  able,  and  willing  to  go  on 
with  the  work,  and  remained  awaiting  the  orders  of  defendants  until 
April  1,  1871,  and  was  prevented  from  resuming  the  work  by  the 
wrongful  acts  of  the  defendants.  The  declaration  further  averred 
that  "on  March  26, 1877,  plaintiff  brought  his  suit  in  the  circuit  court 
of  the  United  States  for  the  southern  district  of  Mississippi  on  said 
contract,  and  the  same  was  tried  on  or  about  April  5, 1878,  and  was  de- 
feated for  matter  of  form,  in  this,  to-wit,  because,  though  it  appeared 
in  the  evidence  that  one  Thomas  Boyle  had  purchased,  for  the  sole 
use  and  benefit  of  plaintiff,  the  said  claim  under  said  covenant  against 
defendants  at  a  sale  thereof,  made  by  plaintiff's  assignee  in  bank- 
ruptcy, the  formal  assignment  made  by  him  to  plaintiff  had  not  in 
fact  been  executed  and  delivered  until  after  the  bringing  of  said  ac- 
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tion,  though  antedated  to  conform  to  the  fact,  and,  therefore,  that 
the  said  action  should  have  been  brought  in  the  name  of  the  said 
Boyle,  for  plaintiff's  use.'' 

The  plaintiff  claimed  in  the  present  action  the  sum  of  $70,000,  as 
due  him  for  work  done  and  accepted  under  said  contract,  and  a  large 
sum  for  damages,  because  he  was  not  permitted  to  complete  the 
work.  The  defendant  filed  eight  pleas,  but  as  the  judgment  of  the 
court  below  was  based  exclusively  on  the  sixth  and  seventh  pleas,  the 
others  need  not  be  noticed.  The  sixth  plea  averred  that  "the  several 
supposed  causes  of  action  in  said  declaration  mentioned,  if  any  such 
there  were  or  still  are,  did  not,  nor  did  any  or  either  of  them,  accrue 
to  the  said  plaintiff  at  any  time  within  seven  years  next  preceding 
the  commencement  of  this  suit."  The  seventh  plea  set  out  the  facts 
in  regard  to  such  former  suit,  begun  March  26,  1877,  referred  to  in 
the  declaration,  denied  that  it  was  decided  against  the  plaintiff  for 
matter  of  form  only,  and  averred  that  it  was  so  decided  on  matter  of 
substance;  and  concluded  by  averring  that  'Hhe  present  action  was 
not  brought  within  seven  years  after  the  cause  of  action  accrued,  "S 
and  was,  therefore,  barred  by  the  statute.  *The  plaintiff  demurred^ 
to  these  pleas,  and  his  demurrer  was  overruled.  Thereupon  he  filed 
his  replication,  taking  issue.  The  parties  waived  a  jury,  and  submit- 
ted the  issues  of  fact  to  the  court  by  the  following  agreement : 

«<  In  this  cause  a  jury  is  waived,  and  it  is  agreed  to  submit  the  cause  to  the 
court  in  lieu  of  a  jury,  to  be  decided  on  the  law  and  the  evidence,  and  separate 
findings  thereof  to  be  rendered  by  the  court,  so  that  the  decision  maybe  finally 
reviewed  by  the  supreme  court  of  the  United  States.  The  court  having,  in 
the  decision  of  the  questions  arising  upon  the  demurrers  to  sixth  and  seventh 
pleas  filed,  expressed  the  opinion  that  the  pending  of  the  former  suit  could 
not  be  availed  of  to  prevent  the  bar  of  the  statute  of  limitations,  and  that  this 
action  is  barred  by  limitation,  it  is  agreed  that  that  sole  question  shall  be  pre- 
sented upon  the  pleadings  and  proof,  and  that  only  such  evidence  as  in  the 
judgment  of  the  court  bears  upon  that  issue  shall  be  incorporated  in  its  find- 
ings and  presented  to  the  supreme  court  of  the  United  States;  and  that  the 
record  for  said  court  shall  consist  of  the  pleadings  and  exhibits,  the  orders  of 
the  court,  the  findings  of  fact  and  law  in  the  cause,  and  this  agreement.  And 
it  is  furtlier  agreed  that  should  the  supreme  court  differ  in  opinion  with  and 
reverse  the  circuit  court  the  cause  shall  be  remanded  for  trial  on  its  ncerits  on 
all  the  other  questions  in  the  case." 

The  cause  was  tried  under  this  agreement,  and  the  court  made  both 
a  general  and  special  finding  of  facts.  The  general  findinfr  was  as 
follows : 

"  The  court  having  heard  the  evidence  upon  the  sixth  and  seventh  pleas 
of  the  defendant,  and  replications  thereto,  etc.,  finds  said  issues  in  favor  of  de- 
fendants, and  that  said  plaintiff's  right  of  action  when  this  suit  was  larought 
was  barred  by  the  statute  of  limitations." 

The  court  found,  by  its  special  findings,  as  follows :  The  plaintiff's 
cause  of  action  accrued  in  this  case  on  April  1,  1871,  and,  what  the 
record  also  shows,  this  action  was  brought  December  21,  1878;  on 
March  26,  1877,  the  plaintiff  brought  an  action  against  the  defend^ 
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•  ant  on  the  oontract  set  out  in  and^exhibited  with  the  declaration  in 
this  cause;  the  defendant  pleaded  a  transfer  of  all  interest  in  said 
contract  to  an  assignee  in  bankruptcy,  under  the  bankrupt  law;  to 
said  plea  the  plaintiff  replied  that  his  assignee  in  bankruptcy  had 
sold  the  said  contract  to  one  Boyle,  who  purchased  it  for  the  plaintiff, 

and  assigned  it  to  him  on  the day  of  January,  1877;  issue 

was  joined  of  this  replication;  this  issue  was  submitted  to  the  court 
for  trial;  on  the  trial  it  was  shown  that  the  assignment  by  Boyle  to 
Meath  was  made  on  January  28, 1878 ;  on  this  state  of  facts  the  court 
found  that  the  plaintiff  did  not  have  the  legal  title  to  the  claim  sued 
on  when  the  action  was  commenced ;  and  judgment  therein  was  ren- 
dered in  that  suit  for  the  defendants. 

Upon  the  general  and  special  findings,  the  court  found,  as  matter 
of  law,  that  this  action  was  barred  by  the  limitation  of  seven  years, 
and  rendered  judgment  for  the  defendants.     To  this  conclusion  of 
law  the  plaintiff  excepted  and  sued  out  the  present  writ  of  error. 
S.  P.  Walker,  for  plaintiff  in  error. 
James  Loumdes,  for  defendant  in  error. 

Woods,  J.  It  is  insisted  by  the  plaintiff  in  error  that  the  special 
findings  of  the  court  are  fatally  defective,  because  they  do  not  find  the 
contract  by  which  the  suit  was  brought,  or  fix  the  date  when  the  cause 
of  action  accrued,  and  that  for  this  reason  the  judgment  of  the  circuit 
court  should  be  reversed.  We  might  dismiss  this  assignment  of  error 
on  the  ground  that  there  was  a  general  finding  for  defendants  on  all 
the  issues  of  fact,  and  that  no  error  can  be  assigned  on  such  a  finding. 
Tioga  R.  R.  v.  Blossburg  d  C.  R.  R.  20  Wall.  187.  But  the  special 
findings  also  fix  specifically  the  date  when  the  plaintiff's  right  of  ac- 
tion accrued,  to-wit,  on  the  first  day  of  April,  1871.  In  considering 
the  suf&ciency  of  the  special  findings  the  stipulation  between  counsel 
for  submitting  the  cause  to  the  court  must  be  kept  in  mind.  The 
only  questions  which,  by  this  agreement,  were  to  be  submitted  to  the 
C  court  were  the  issues  raised  by  the  replication  to  the  sixth  and  seventh 
9  pleas,* being  pleas  of  the  statute  of  limitations.  The  contract  and 
breaches  as  set  out  in  the  declaration  were,  for  the  purpose  of  this 
trial,  taken  for  granted.  They  were  confessed  by  the  pleas,  and,  as 
a  matter  of  avoidance,  the  statute  of  limitations  was  set  up.  The 
court,  by  its  general  and  special  findings,  has  declared,  as  a  conclu- 
sion of  fact,  that  the  matters  set  up  in  the  pleas  of  the  statute  of 
limitations  were  proven.  We  think  the  findings  pass  upon  every  issue 
submitted  to  the  court,  and  that  they  are  not  imperfect  or  defective. 
The  limitation  law  of  Mississippi  applicable  to  this  case  was  as 
follows : 

<*Art.  6.  All  actions  of  debt  or  covenant  founded  upon  any  bond,  obligation 
or  contract,  under  seal  or  upon  the  award  of  arbitrators,  shall  be  commenced 
within  seven  years  next  after  the  cause  of  such  action  accrued,  and  not  after/' 

The  Revised  Code  of  Mississippi  of  1871,  failed  to  provide  any  limi* 
tation  for  causes  of  action  under  seal  which  arose  after  October  1, 
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1871»  the  date  fixed  by  section  2988,  when  that  Code  should  take  ef- 
fect, but  did  contain  the  following  provision : 

**8ec.  2172.  The  several  periods  of  limitation  prescribed  by  this  chapter 
shall  commence  from  the  date  when  it  shall  take  effect,  but  the  same  shall 
not  apply  to  any  action  commenced,  nor  to  any  cases  where  the  right  of 
action  or  of  entry  shall  have  accrued  before  that  time,  but  the  same  shall  be 
subject  to  the  laws  now  in  force;  but  this  law  may  be  pleaded  in  any  case 
where  a  bar  has  accrued  under  the  provisions  thereof/' 

It  will  appear  from  these  provisions  of  the  statute  law  that  the  ab- 
sence of  any  limitation  of  actions  upon  contracts  under  seal,  between 
October  1,  1873,  and  April  19,  1878,  can  have  no  effect  upon  the 
controversy  in  this  case.  When  the  cause  of  action  in  this  case 
arose,  as  found  by  the  court,  to- wit,  on  April  1,  1871,  article  6,  p. 
400,  of  the  Code  of  1857,  above  quoted,  barring  actions  on  sealed 
instruments  in  seven  years,  was  in  force,  and  this  limitation  was 
expressly  continued  by  the  Bevised  Code  of  1871.  h 

*  The  case  of  Furlong  v.  State^  58  Miss.  717,  relied  on  by  counsel? 
for  plaintiff  in  error,  can  have  no  application  to  the  case,  for  in  that 
suit  the  cause  of  action  accrued  after  the  Code  of  1871  had  taken  ef- 
fect. Nothing  was  decided  in  that  case  which  has  any  bearing  on 
this.  Therefore,  upon  the  facts  specially  found,  namely,  that  the 
cause  of  action  in  this  case  accrued  on  April  1,  1871,  and  that  this 
suit  was  not  brought  until  December  21,  1878,  it  is  apparent  that 
the  sixth  plea  of  defendant  is  sustained,  unless  this  case  is  saved  by 
the  averment  in  the  declaration  that  the  suit  was  brought  within  a 
year  after  a  former  suit  for  the  same  cause  of  action  had  been  de- 
feated for  matter  of  form.  It  is,  therefore,  to  be  considered  whether, 
upon  the  special  findings,  the  plaintiff  is  entitled  to  the  saving  clause 
of  section  2163  of  the  Code  of  1871,  which  is  as  follows: 

*«If,  in  any  action  duly  commenced  within  the  time  allowed,  the  writ  shall 
be  abated  or  the  action  otherwise  avoided  or  defeated  by  the  death  or  mar- 
riage of  any  party  thereto,  or  for  any  matter  of  form,  *  *  *  the  plaintift 
may  commence  a  new  action  for  the  same  cause  at  any  time  within  one  yeai 
after  the  abatement  or  other  determination  of  the  original  suit.'' 

The  findings  show  that  on  March  26, 1877,  an  action,  in  all  re- 
spects similar  to  this,  was  brought,  on  the  same  contract  sued  on  in 
this  case,  by  the  plaintiff  in  error  against  the  same  defendants,  and 
that,  upon  the  trial  of  that  suit,  the  court  found  that  the  plaintiff  did 
not  have  a  legal  title  to  the  claim  sued  on  when  the  said  action  was 
commenced,  and  judgment  was  accordingly  rendered  in  favor  of  the 
defendant  and  against  the  plaintiff.  Upon  these  findings  the  cir- 
cuit court  was  of  opinion  in  this  case  that  the  former  action  was  not 
defeated  for  any  matter  of  form,  and  therefore  that  the  plaintiff's 
cause  did  not  fall  within  the  exception  of  section  2173  of  the  Code  of 
1871,  and  was  barred  by  the  limitation  of  seven  years  applicable  to 
contracts  under  seal.  We  are  of  opinion  that  the  facts  thus  spe- 
cially found  sustain  the  judgment  of  the  circuit  court  in  this  case. 
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*  The  sapreme^coart  of  Mississippi,  in  the  case  of  M.  d  C.  R.  Co.  y .  Orr, 
43  Miss.  279,  has  construed  the  phrase  "for  matter  of  form,"  in  section 
2163,  and  declared  that  it  "relates  to  technical  defects  in  the  form 
of  the  action  or  pleadings  or  proof,  or  to  variances  between  the  one 
and  the  other." 

This  case  it  is  evident  does  not  fall  within  this  role.  The  action 
brought  by  plaintiff  on  March  26, 1877,  was  defeated  because  it  ap- 
peared from  the  proof  that  when  it  was  brought  the  plaintiff  had  no 
cause  of  action.  The  issue  was  deliberately  and  squarely  presented 
by  the  pleadings  in  that  former  suit  whether  at  the  time  of  its  com- 
mencement the  right  of  action  was  in  the  plaintiff.  The  defendant 
averred  it  to  be  in  the  plaintiff's  assignee  in  bankruptcy.  The  plain- 
tiff replied  that  the  contract  on  which  his  action  was  based  had  been 
bought  at  the  assignee's  sale  and  assigned  to  Thomas  Boyle,  who,  be- 
fore the  commencement  of  the  action,  to-wit,  in  January,  1877,  bad 
assigned  and  transferred  it  to  him.  On  this  the  defendant  took  is- 
sue, and  on  that  issue  the  cause  was  tried.  Upon  the  trial  it  turned 
out  that  the  assignment  by  Boyle  to  the  plaintiff  was  not  made  un- 
til January  28,  1878,  more  than  10  months  after  the  action  was 
brought,  and  the  finding  and  judgment  on  the  issue  submitted  was 
against  the  plaintiff  and  for  the  defendant. 

Upon  this  state  of  facts  we  think  the  former  suit  was  defeated,  not 
for  any  matter  of  form,  but  for  matter  of  substance.  The  plaintiff 
failed  in  his  action  because  the  legal  title  to  the  contract  on  which 
he  brought  his  suit  was  in  another,  because  the  evidence  did  not  sus- 
tain the  issue  upon  which  he  had  staked  his  cause.  The  present 
case,  therefore,  does  not  fall  within  the  exception  prescribed  by  sec- 
tion 2137  of  the  Code  of  Mississippi  of  1871,  and  is  barred  by  the  lim- 
itation of  seven  years  prescribed  by  the  Code  of  1851,  applicable  to 
contracts  under  seal. 

It  follows  that  the  judgment  of  the  circuit  court  was  right,  and 
must  be  affirmed. 
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FsiBELUAK,  Adm'r,  eto.»  v.  Paokabd,  Marshal,  eto.,  and  others. 
(Ivecember  3, 1883.) 

Abmotai.  of  Causb— Action  on  Mabbhal's  Bond  fob  Illbgal  Bbizurb— Rby. 
St.  H  783,  786— Bankbuft  Act  of  1867— Adthobitt  of  District  Coubt 

TO  ObDER  t^UZUBB  OF  GoODS— JUSTIFICATION  BT   OfFICBB. 

An  action  on  the  bond  of  a  United  States  marshal,  to  recoYer  dama^^es  for  the  illegal 
seizure  of  goods  under  a  writ  or  warrant  issued  from  a  district  court  in  pro- 
ceedings in  bankruptcy,  is  an  action  arising  under  a  law  of  the  United  States, 
and  removable  from  the  state  court. 

Under  the  bankrupt  act  of  1867,  the  district  court  of  the  United  States,  sitting  in 
bankruptcy,  has  juripdiction  to  cider  the  seizure  and  detention  of  goods,  the 
property  of  the  bankrupt,  although  in  the  possession  of  another,  under  claim 
of  title ;  and  in  a  subsequent  action  against  the  officer  for  obedience  to  such  an 
order,  he  mar  justify  the  seizure  by  proof  that  the  title  to  the  property  was  at 
the  time  in  the  bankrupt. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana. 

John  Bay,  for  plaintiff  in  error. 

J.  R.  Beckwith,  for  defendant  in  error. 

Matthews,  J.  This  action  was  originally  brought  by  Nathan  Fei-9 
belman,*8inoe  deceased,  and  revived  by  his  administrator,  the  plain- ^ 
tiff  in  error,  by  petition  filed  April  24,  1873^  in  the  fourth  district 
court  for  the  parish  of  Orleans,  in  the  state  of  Louisiana.  Its  ob- 
ject was  to  recover  damages  for  unlawfully  seizing  and  taking  for- 
cible possession  of  a  stock  of  merchandise  alleged  by  the  plaintiff  to 
have  been  his  property  and  in  his  possession.  The  defendant  Pack- 
ard was  alleged  to  be  the  marshal  of  the  United  States  for  the  dis- 
trict of  Louisiana,  and  the  seizure  and  taking  of  the  property  is  stated 
to  have  been  under  a  claim  of  authority  based  upon  a  writ  or  warrant 
issued  by  the  judge  of  the  district  court  of  the  United  States  for  the 
district  of  Louisiana  in  certain  proceedings  in  bankruptcy  instituted 
in  that  court  by  D.  Valentine  &  Go.  as  creditors  against  E.  Dreyfus 
&  Co.,  but  it  is  averred  that  the  writ  did  not  justify  the  acts  com- 
plained of.  The  other  defendants  below  were  sureties  on  the  official 
bond  of  Packard  as  marshal,  and  by  an  amendment  to  the  original 
petition  it  is  alleged  "that  all  the  acts  charged  and  complained  of  in 
laid  original  petition  by  which  the  petitioners  suffered  the  damages 
therein  set  forth  were  done  by  said  Packard  in  his  capacity  of  mar- 
shal aforesaid,  and  are  breaches  of  the  conditions  of  said  bond,  and 
give  unto  your  petitioner  this  right  of  action  on  said  bond  against 
said  marshal  and  his  sureties."  On  April  7,  1865,  the  defendants 
filed  in  the  state  court  their  petition  for  the  removal  of  the  cause  to 
the  circuit  court  of  the  United  States  for  that  district,  accompanied 
by  a  sufficient  bond,  conditioned  according  to  law,  upon  the  ground 
that  the  suit  arose  under  a  law  of  the  United  States,  but  the  appli- 
v.8-19 
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eation  was  denied;  and  thereafter,  on  April  32,  1875,  they  filed  in 
the  circuit  coort  a  petition  for  a  writ  of  eerticrari  to  remove  the  same 
into  that  court,  which  was  granted.     Thereafter  the  canse  proceeded 

^to  final  jadgment  in  favor  of  the  defendants  in  that  court. 

•  *  The  action  of  the  circuit  coart  in  the  removal  of  the  cause  from  the 
state  court  is  assigned  for  error,  and  is  first  to  be  considered.  The 
suit  was  pending  in  the  state  court,  but  was  not  at  issue,  when  the 
removal  act  of  March  8,  1875,  took  effect,  and  the  right  of  removal 
is  regulated  by  its  provisions.  The  ground  of  the  removal  was  that 
the  suit,  being  one  of  a  civil  nature  at  law,  in  which  the  matter  in 
dispute,  exclusive  of  costs,  exceeded  $500  in  value,  arose  under  the 
constitution  and  laws  of  the  United  States.  It  is  clear  that  the 
circuit  court  did  not  err  in  directing  the  removal  of  the  suit  from  the 
state  court;  for,  if  we  look  at  the  nature  of  the  plaintiff's  cause  of 
action  and  the  grounds  of  the  defense,  as  set  forth  in  his  petition,  it 

1  is  apparent  that  the  suit  arose  under  a  law  of  the  United  States.    The 

7  action,  as  we  have  seen,  was  founded  on  the  official  bond*of  Packard 
as  marshal  of  the  United  States  for  that  district,  his  sureties  being 
joined  as  co-defendants,  and  the  acts  complained  of  as  illegal  and  in- 
jurious being  charged  to  be  breaches  of  its  condition.  The  bond  was 
required  to  be  given  by  section  788,  Bev.  St.,  and  section  784  ex- 
pressly gives  the  right  of  action  as  follows : 

''In  the  case  of  a  breach  of  the  condition  of  a  marshal's  bond,  any  person 
thereby  injured  may  institute,  in  his  own  name  and  for  his  sole  use,  a  suit  on 
said  bond  and  thereupon  recover  such  damages  as  shall  be  legally  assessed, 
with  costs  of  suit,  for  which  execution  may  issue  for  him  in  due  form.  If 
such  party  fails  to  recover  in  the  suit,  judgment  shall  be  rendered  and  execu- 
tion may  issue  against  him  for  costs  in  favor  of  the  defendant;  and  the  United 
States  shall  in  no  case  be  liable  for  the  same." 

Sections  785  and  786  contain  provisions  regulating  the  suit,  the 
latter  prescribing  the  limitation  of  six  years  after  the  cause  of  action 
has  accrued,  after  which  no  such  suit  shall  be  maintained,  with  the 
usual  saving  in  behalf  of  persons  under  disabilities. 

The  counsel  for  plaintiff  in  error  assumes  in  argument  that  the 
suit  was  to  recover  damages  for  alleged  trespasses.  It  was  plainly 
upon  the  bond  itself,  and  therefore  arose  directly  under  the  provisions 
of  an  act  of  congress.  Owin  v.  Breedlave,  2  How.  29;  Otoin  v.  Barton: 
6  How.  7. 

In  McKee  v.  Rains,  10  Wall.  22,  the  removal  of  which  was  held  to 
be  unlawful,  was  made  under  the  supposed  authority  of  the  act  of 
March  S,  1868,  and  that  of  April  9,  1866.  After  the  removal  of  the 
cause  it  was  put  at  issue  by  the  filing,  on  the  part  of  the  defendants, 
of  an  answer  and  an  amended  answer.  In  these  answers  it  was 
alleged  that  in  a  proceeding  in  bankruptcy  against  Dreyfus  &  Co.,  duly 
commenced  in  the  district  court  for  that  district  by  David  Valentine 
&  Go.  as  creditors,  an  order  was  made  directing  "that  the  marshal 
take  provisional  possession  of  all  the  property  of  the  said  defendants. 
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real  and  personal,  belonging  to  the  said  firm  of  E.  Dreyfas  do  Co.,  or  the 
individaal  members  thereof,  and  particularly  the  merchandise  pre- 
tended to  have  been  transferred  to  Moses  Feibelman,  at  Delta,  Louis- B 
iana,  and  all  of  the  books  of  account,  bank-books, and  papers  of  or  re-* 
lating  to  the  business  of  said  firm  oif  E.  Dreyfus  &  Co.,  and  hold  the 
same  subject  to  the  further  orders  of  this  court ; "  that  a  writ  was  issued 
in  pursuance  of  that  order  to  the  defendant  Packard,  commanding  him 
to  execute  said  order,  which  is  the  writ  mentioned  in  the  plaintiff's  peti- 
tion; that,  in  obedience  to  the  command  of  the  said  writ,  the  said  mar- 
shal did  take  into  his  possession  and  custody  the  goods  and  property 
therein  described  and  referred  to,  and  none  other;  and  that  the  said 
goods  and  property  so  taken  and  held  are  the  same  as  those  men- 
tioned in  the  plaintiff's  petition,  the  same  having  come  into  the  pos- 
session of  the  plaintiff  in  pursuance  of  a  fraudulent  conspiracy  between 
the  plaintiff  and  Moses  Feibelman  and  the  members  of  the  firm  of 
E.  Dreyfus  &  Co.,  the  bankrupts,  the  object  of  which  was  to  prevent 
the  same  from  coming  into  the  possession  of  the  assignee  in  bank- 
ruptcy of  said  bankrupts,  and  so  to  cheat  and  defraud  their  creditors, 
the  said  goods  and  property  being,  when  so  seized,  the  property  of  said 
bankrupts,  and  not  of  the  said  Moses  Feibelman,  nor  of  the  plaintiff, 
neither  of  whom  were  entitled  to  the  possession  of  the  same. 

The  plaintiff  moved  to  strike  from  the  answer  the  foregoing  defense, 
which  motion  was  overruled.  This  ruling  of  the  court  is  assigned  for 
error.  The  ground  on  which  this  assignment  of  error  is  predicated 
is,  that  by  the  law  of  Louisiana  a  person  in  possession  of  personal 
property  as  owner,  claiming  title,  cannot  be  disturbed  in  that  pos- 
session by  a  seizure  under  judicial  process  running  against  another 
person;  that  a  transfer  in  fraud  of  creditors  cannot  be  attacked  by  a 
seizure  by  the  marshal  or  sheriff,  under  an  execution  against  the 
debtor,  of  the  property  in  the  hands  of  a  third  possessor ;  and  that, 
consequently,  in  this  suit,  in  which  it  was  admitted  thai  the  goods 
had  been  taken  out  of  the  possession  of  the  plaintiff,  it  was  not  com- 
petent to  set  up  as  a  defense  actual  title  in  the  bankrupts. 

In  support  of  this  proposition,  we  are  referred  by  counsel  to  vari- 
ous sections  of  the  Bevised  Civil  Code  of  Louisiana,  and  to  numerous 
decisions  thereon  by  the  supreme  court  of  that  state;  and  the  state- S 
ment  is  made  that  the  decision  of  this  court  m^JSozey  v.  Buchafuin,^ 
16  Pet.  216,  which,  it  is  admitted,  is  not  reconcilable  with  the  conclu- 
sion insisted  upon,  was  made  without  the  point  having  been  mentioned 
or  considered  as  to  the  law  of  Louisiana,  under  which  the  case  arose. 
But  it  is  entirely  immaterial,  in  our  view  of  the  case,  what  the  law 
of  Louisiana  upon  the  point  is,  for  the  reason  that  that  law  has  no 
application  to  it.  The  question  relates,  not  to  any  law  of  that  state, 
but  to  a  law  of  the  United  States,  and  is,  whether  under  the  bank- 
rupt act  of  1867  the  district  court  of  the  United  States,  sitting  in 
bankruptcy,  has  jarisdiction  to  order  the  seizure  and  detention  of 
goods,  the  property  of  the  bankrupt,  although  in  possession  of  another 
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under  claim  of  title,  and  whether,  in  a  sabseqaent  action  against  the 
officer  for  obedience  to  such  an  order,  he  may  justify  the  seizure  by 
proof  that  the  title  to  the  property  was  at  the  time  in  the  bankrupt. 
This  was  the  very  point  decided  by  this  court  in  Sharpe  v.  Doyle,  102 
U.  S.  686,  a  reference  to  which  makes  it  unnecessary  to  repeat  the 
grounds  of  the  conclusion,  that  in  such  a  case  the  defense  here  allowed, 
if  established,  should  prevail. 

All  the  other  exceptions  taken  during  the  trial  were  directed  to  the 
admission  of  testimony  in  support  of  this  defense,  and  are  disposed 
of  when  the  defense  itself  is  adjudged  to  be  valid. 

There  is,  therefore,  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


(109  U.  a  446) 

OuviraiaHAM  9.  Maoon  &  B.  B.  Go.  and  others 

(December  3, 18S3.) 

IionnnTT  of  Statb  from  Sutf— Sum  against  Statb  OrnosBS^CoMPBLLiNG 
Statb  to  Pat  Its  Dsbt— Jubisdictioh. 

Neither  a  state  nor  the  United  States  can  be  sued  as  defendant  in  any  court  in  this 
country  without  their  consent,  except  in  the  Umited  class  of  cases  in  which  a 
state  may  be  made  a  party  in  the  supreme  court  of  the  United  States  by  virtue 
of  the  original  jurisdiction  conferred  on  that  court  by  the  constitution ;  and 
wherever  it  can  be  clearlv  seen  that  the  state  is  an  indispensable  party  to  enable 
the  courty  according  to  the  rules  which  govern  its  procedure,  to  grant  the  relief 
sought,  it  will  refuse  to  take  jurisdiction. 

Where  property  of  the  state,  or  property  in  which  the  state  has  an  interest,  comes 
before  the  court  and  under  its  control,  in  the  regular  courses  of  judicial  admin- 
istration, without  being  forcibly  taken  from  the  possession  of  the  government, 
the  court  will  proceed  to  discharge  its  dutv  in  regard  to  that  property,  and  the 
state,  if  it  choose  to  come  in  as  plaintifF,  as  in  prize  cases,  or  to  intervene  in  other 
cases  when  she  may  have  a  lien  or  other  claim  on  the  property,  will  be  per- 
mitted to  do  so,  but  subject  to  the  rule  that  her  rights  will  receive  the  same 
consideration  as  any  other  partv  interested  in  the  matter,  and  be  subjected  in 
like  manner  to  the  judgment  of  the  court. 

Wliere  an  individual  is  sued  in  tort  for  some  act  injurious  to  another  in  regard  tc 
person  or  property,  or  is  proceeded  against  bv  mandamus  in  regard  to  a  dutj 
which  he  is  personally  bound  to  perform,  and  his  defense  is  that  he  acted  under 
the  orders  of  his  government,  he  is  not  sued  as  or  because  he  is  an  officer  of 
the  government,  but  as  an  individual,  and  the  court  is  not  ousted  of  jurisdiction 
because  he  asserts  authority  as  such  officer.  To  make  out  his  defense  he  must 
show  that  his  authority  was  sufficient  in  law  to  protect  him,  and  the  state  is  not 
bound  by  the  judgment  of  the  court  and  generally  its  rights  remain  unaffected. 

Where  the  law  has  imposed  upon  an  officer  of  the  government  a  well-defined  duty 
in  regard  to  a  specific  matter,  the  performance  of  which  is  purely  ministerial, 
and  involves  no  element  of  discretion  to  be  exercised  by  him,  but  in  the  per- 
formance of  which  one  or  more  individuals  have  a  distinct  interest,  a  mandamus 
may  issue,  or  a  court  of  chancery  may,  by  a  mandatory  decree  or  by  injunction, 
compel  the  performance  of  the  appropriate  duty  or  enjoin  the  officer  from  doing 
that  which  is  inconsistent  with  that  duty,  and  with  plaintiff's  rights  in  the 
premises. 

The  governor  of  the  state  of  Georgia,  under  authority  of  an  act  of  the  assembly 
passed  December  3,  1866,  indorsed  1 1,950,000  of  the  bonds  of  the  Macon  & 
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BraDBwick  Railroad  Company,  such  bonds  tinder  the  etatute  bacominfl;  a  first 
mortgage  on  all  the  property  of  the  railroad  which  oonld  be  enforced  by  fore* 
closure  upon  default  of  payment  of  the  principal  or  interest  when  due.  The 
company  in  1870  executed  a  written  mortgage  confirming  the  lien  created  by 
the  statute.  In  1870  another  series  of  bonds  were  indorsed  under  authority  of 
an  act  passed  October  27, 1870,  and  in  that  year  the  governor,  on  default  in 
payment  of  the  interest  coupons  on  both  series,  placed  the  road  in  the  hands 
of  a  receiver,  and  it  was  subsequently  sold  and  conveyed  to  the  state  of  Georgia 
for  $1,000,000;  the  state  afterwards  taking  up  the  whole  of  the  first  issue  of 
bonds,  and  giving  her  own  bonds  in  place  of  the  bonds  she  had  so  indorsed. 
Plaintiff,  a  citizen  of  Virginia,  and  a  holder  of  some  of  the  second  series  of  bonds, 
sought  to  have  the  sale  to  the  state  set  aside,  and  filed  a  bill  in  the  circuit  court 
of  the  United  States  for  the  southern  district  of  Georgia  making  the  f^vemor 
and  the  treasurer  of  the  state  of  Georgia,  the  railroad  company,  certain  of  the 
directors  of  the  company,  and  others,  parties  defendant.  Held,  that  this  was  to 
all  intents  and  purposes  a  suit  against  the  state,  and  that  this  indirect  way  of 
making  the  state  a  party  by  proceeding  against  her  officers  was  as  open  to  ob- 
jection as  if  she  had  been  named  as  a  defendant,  and  that  the  court  had  no  Ju- 
risdiction. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Georgia.  ^ 

A.  O.  Magrath  and  W.  W.  Montgomery^  for  appellant.  J 

*  Joseph  H.  Choate  and  Clifford  Anderson,  for  appellees.  * 

MiLLEB,  J.  This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  the  southern  district  of  Georgia,  dismissing  the  bill  of  complainant 
on  demurrer.  The  bill  is  filed  by  Cunningham,  a  citizen  of  the  state 
of  Virginia,  against  Alfred  H.  Colquitt,  as  governor  of  the  state  of 
Georgia,  J.  W.  Benfroe,  as  treasurer  of  the  state,  the  Macon  &  Bruns- 
wiok  Bailroad  Company,  and  A.  Flewellen,  W.  A.  Lofton,  and  George 
S.  Jones,  styling  themselves  directors  of  said  railroad  eompany,  John 
H.  James,  a  citizen  of  Georgia,  and  the  First  National  Bank  of  Ma- 
con. The  bill  sets  out,  with  reasonable  fullness  and  with  references 
to  exhibits  which  make  its  statements  elear,  what  we  will  try  to  state^ 
as  far  as  necessary,  in  shorter  terms. 

It  alleges  that  on  the  third  day  of  December,  1866,  the  assembly 
of  Georgia  passed  an  act  authorizing  the  governor  to  indorse  the 
bonds  of  the  Macon  &  Brunswick  Bailroad  Company  to  the  extent  of 
$10,000  per  mile,  and  that  under  this  authority  the  governor  indorsed 
bonds  to  the  amount  of  $1,950,000,  which  were  afterwards  negotiated 
by  said  company.  The  statute  under  which  this  was  done  made  the 
indorsement  of  these  bonds  to  operate  as  a  prior  mortgage  upon  all  the 
property  of  the  company,  which  could  be  enforced  by  a  sale  by  the 
governor  upon  default  in  payment  of  the  bonds  so  indorsed,  or  in* 
terest  on  them  as  it  fell  due.  In  addition  to  this  the  company  exe- 
cuted and  delivered  to  the  governor,  on  the  twenty-second  of  June, 
1870,  a  written  mortgage  confirming  the  lien  created  by  the  statute, 
which  was  duly  acknowledged  and  recorded.  October  27,  1870,  the 
legislature,  by  an  act  amending  the  act  of  December  8,  1866,  author- 
ized the  governor  to  indorse  an  additional  $3,000  per  mile  of  the 
bonds  of  the  company,  which  was  done,  and  of  this  series  of  bonds  the 
complainant  became  the  holder  and  owner  of  19  Tor  $1,000  ench. 


Digitized  by 


Google 


I 


SM  SUPREME  COUBT  BBPOBTBB 


It  is  then  alleged  that  on  July  1,  1878,  the  company  fafled^to  paj 
its  interest  coupons  upon  both  these  sets  of  indorsed  bonds^  and  that 
in  a  few  days  thereafter  the  goyemor,  under  the  power  vested  in  him 
by  the  act  of  1866,  took  possession  of  the  road  and  the  property  of 
the  company  and  placed  them  in  the  hands  of  Flewellen  as  receiver; 
and  that  on  the  first  Taesday  in  Jane,  1875,  he  sold  said  road  to  the 
state  of  Georgia  for  the  sum  of  fl^OOO^OOO,  and  made  a  conveyance 
of  it  to  the  state  accordingly,  a  copy  of  which  is  filed  as  an  exhibit  to 
the  bill.  It  is  also  alleged  that  the  state  of  Georgia  has  taken  up 
since  that  time  the  entire  issne  of  $1,950,000,  giving  her  own  bonds 
in  place  of  the  bonds  which  she  had  so  indorsed! 

The  bill  assails  this  transaction  because  the  governor,  in  advertising 
the  sale,  gave  notice  that  he  would  accept  in  payment  for  bids  bonds 
of  the  state  at  par,  or  bonds  of  the  first  series  of  $1,950,000  at  their 
market  value,  or  cash,  and  would  not  receive  any  of  the  second  se- 
ries of  $600,000  in  payment.  Also  because  the  sale  was  made  im- 
providently,  at  a  bad  time,  as  the  governor  was  informed  by  his  agent, 
Flewellen,  and  because  the  governor  was  not  authorized  to  bid  for  the 
property,  and  the  state  had  no  constitutional  power  to  make  the  pur- 
chase. And  it  is  further  alleged  that  if  the  sale  is  not  absolutely 
void,  it  is  voidable,  because  under  the  statutory  and  executed  mort- 
gages the  state  is  trustee  of  the  property  mortgaged  for  the  benefit  of 
the  bondholders,  and  her  purchase  can  be  set  aside  by  the  benefi- 
ciaries under  the  trust  when  they  elect  to  do  so.  The  bill  insists  that 
by  the  taking  up  and  payment  of  the  first  series  of  indorsed  bonds 
their  lien  on  the  property  is  extinguished,  and  that  of  the  second 
series  is  now  become  paramount,  and  this  suit  is  brought  to  foreclose 
that  mortgage  lien.  And  if  the  court  shall  be  of  opinion  that  the 
sale  was  valid,  then  the  bill  insists  that  the  holders  of  the  second 
series  were  entitled  to  be  paid  pro  rata  under  that  sale,  and  that 
when  the  legislature  of  Georgia  appropriates  any  money  to  pay  the 
bonds  which  it  gave  in  exchange  for  $1,950,000  of  the  indorsed  rail- 
road bonds,  the  amount  so  appropriated  should  be  divided  pro  rata 
between  these  bonds  and  the  $600,000  of  the  second  series  of  in- 

I  dorsed  bonds. 

•  The  prayer  of  the  bill  is  for  the  appointment  of  a  reoeiver,*to  whom 
all  the  property  of  the  company  shall  be  delivered;  that  the  mort- 
gage be  foreclosed  and  the  proceeds  applied  to  payment  of  the  bonds  of 
the  second  series  so  far  as  necessary  for  that  purpose.  Or,  if  the  court 
shall  be  of  opinion  that  the  sale  was  valid,  that  Benfroe  be  enjoined 
from  paying  the  coupons  of  interest  on  the  state  bonds  exchanged 
for  the  first  series  of  bonds,  and  that  the  holders  thereof  be  made  parties 
to  the  suit,  and  be  compelled  to  account  to  the  holders  of  the  $600,000 
series  of  bonds  for  their  pro  rata  share  of  said  exchanged  bonds;  and 
the  bill  prays  that  Colquitt,  the  governor,  and  Benfroe,  the  treasurer, 
and  the  three  directors  of  the  company  be  compelled  by  subpoena  to 
appear  and  answer  it  and  certain  interrogatories  in  it,  and  produce 
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certain  papers,  and  that  Benfroe  be  enjoined  from  paying  the  oonpons 
on  the  state  bonds,  exchanged  for  the  indorsed  bonds,  and  that  the 
state  of  Georgia  may  come  in  and  make  herself  a  party  defendant  to 
this  bill  if  she  shoald  wish  to  do  so;  and  there  is  a  prayer  for  general 
relief. 

To  this  bill  there  was  filed  by  Flewellen,  Lofton,  and  Jones,  the 
directors,  a  demurrer  and  plea,  as  it  is  called.  The  plea  is  to  the 
effect  that  they  have  no  interest  in  the  road  otherwise  than  as  agents 
of  the  state  of  Georgia,  for  which  they  hold  and  control  the  Macon  & 
Brnnswick  Bailroad  and  all  its  property  and  franchises  of  every  de- 
scription, and  the  plea  and  demurrer  both  rely  on  the  proposition  that 
the  court  has  no  jurisdiction  of  the  case,  because  it  cannot  proceed 
without  the  state  as  a  party,  and  that  the  court  cannot  compel  the 
state  to  become  a  party  to  the  suit.  Benfroe,  the  treasurer,  filed  a 
similar  plea,  and  Colquitt,  the  governor,  filed  a  demurrer  and  a  plea 
separately.  The  ground  of  demurrer  stated  by  the  governor  is  that 
it  is  apparent  on  the  face  of  the  bill  that  the  court  cannot  take  cogni- 
zance of  the  matters  and  things  set  up  in  said  bill  as  against  the 
defendant,  because  it  appears  that  he  has  no  personal  interest  in  the 
same,  but  that  it  is  an  attempt  to  make  the  state  of  Georgia  a  party 
to  the  suit  through  the  defendant  as  governor,  so  as  to  bind  the  stateS 
by  the  judgment  and  decision  of  the  court  in  the  case.  *0n  this^ 
demurrer  of  Colquitt  and  the  joint  demurrer  of  the  three  trustees  the 
case  was  decided  and  the  bill  dismissed.  Mr.  Justice  Woods  in  dis« 
missing  it  said : 

*«The  bill  is  to  all  intents  and  purposes  a  suit  against  the  state.  It  is  mainly 
her  property,  and  not  that  of  Alfred  H.  Colquitt  or  J.  W,  Benfroe,  that  is  to  bo 
affected  by  the  decree  of  this  court.  It  is  the  title  of  the  state  that  is  assailed. 
The  attad£  is  not  made  against  the  state  directly,  but  through  her  officers 
This  indirect  way  of  making  the  state  a  partv  is  Just  as  open  to  objectior 
as  if  the  state  had  been  named  as  a  defendant.'^    8  Woods,  ^6. 

The  failure  of  several  of  the  states  of  the  Union  to  pay  the  debts 
which  they  have  contracted  and  to  discharge  other  obligations  of  a  con- 
tract character,  when  taken  in  connection  with  the  acknowledged 
principle  that  no  state  can  be  sued  in  the  ordinary  courts  as  a  defend- 
ant, except  by  her  own  consent,  has  led,  in  recent  times,  to  numerous 
efforts  to  compel  the  performance  of  their  obligations  by  judicial 
proceedings  to  which  the  state  is  not  a  party.  ThcRO  suits  have 
generally  been  instituted  in  the  circuit  courts  of  the  United  States, 
or  have  been  removed  into  them  from  the  state  courts. 

The  original  jurisdiction  of  this  court  has  also  been  invoked  in  the 
recent  cases  of  New  Hampshire  v.  Louisiana  and  New  York  v.  Same^ 
{2  Sup.  Ct.  Bep.  176.1  These  latter  suits  were  based  on  the  propo- 
sition that  the  constitutional  provision  that  states  might  sue  each 
other  in  this  court  would  enable  a  state  whose  citizens  were  owners 
of  obligations  of  another  state  to  take  a  transfer  of  those  obligations 
to  herself  and  sue  the  defaulting  state  in  the  court.     The  doctrine 
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was  overruled  in  those  cases  at  the  last  term  by  the  ananimons  opinion 
of  the  court.  In  the  salts  which  have  been  instituted  in  the  circuit 
courts  the  effort  has  been,  while  acknowledging  the  incapacity  of  those 
courts  to  assume  jurisdiction  of  a  state  as  a  party,  to  proceed  in  such 
Sa  manner  against  the  officers  or  agents  of  the  state  government,  or 
*  against  property  of  the  state  in  their*  hands,  that  relief  can  be  had 
without  making  the  state  a  party.  The  same  principle  of  exemption 
from  liability  to  suit  as  applied  to  the  government  of  the  United 
States  has  led  to  like  efforts  to  enforce  rights  against  the  government 
in  a  similar  manner.  And  it  must  be  confessed  that,  in  regard  to 
both  classes  of  cases,  the  questions  raised  have  rarely  been  free  from 
difficulty,  and  the  judges  of  this  court  have  not  always  been  able  to 
agree  in  regard  to  them.  Nor  is  it  an  easy  matter  to  reconcile  all 
the  decisions  of  the  court  in  this  class  of  cases.  While  no  attempt 
will  be  made  here  to  do  this,  it  may  not  be  amiss  to  try  to  deduce 
from  them  some  general  principles,  sufficient  to  decide  the  case  be- 
fore us.  It  may  be  accepted  as  a  point  of  departure  unquestioned, 
that  neither  a  state  nor  the  United  States  can  be  sued  as  defendant 
in  any  court  in  this  country  without  their  consent,  except  in  the  limited 
class  of  cases  in  which  a  state  may  be  made  a  party  in  the  supreme 
court  of  the  United  States  by  virtue  of  the  original  jurisdiction  con- 
ferred on  that  court  by  the  constitution.  This  principle  is  conceded 
in  all  the  cases,  and  whenever  it  can  be  clearly  seen  that  the  state  is 
an  indispensable  party  to  enable  the  court,  according  to  the  rules 
which  govern  its  procedure,  to  grant  the  relief  sought,  it  will  refuse 
to  take  jurisdiction.  But  in  the  desire  to  do  that  justice,  which  in  many 
cases  the  courts  can  see  will  bo  defeated  by  an  unwarranted  extension 
of  this  principle,  they  have  in  some  instances  gone  a  long  way  in  hold- 
ing the  state  not  to  be  a  necessary  party,  though  some  interest  of  hers 
may  be  more  or  less  affected  by  the  decision.  In  many  of  these 
cases  the  action  of  the  court  has  been  based  upon  principles  whose 
soundness  cannot  be  disputed.  A  reference  to  a  few  of  them  may 
enlighten  us  in  regard  to  the  case  now  under  consideration. 

1.  It  has  been  held  in  a  class  of  cases  where  property  of  the  state, 

or  property  in  which  the  state  has  an  interest,  comes  before  the 

court  and  under  its  control,  in  the  regular  course  of  judicial  admin- 

Sistration,  without  being  forcibly  taken  from  the  possession  of  the 

7  government,  the  court  will  proceed  to  discharge^its  duty  in  regard  to 

that  property.     And  the  state,  if  it  choose  to  come  in  as  plaintiff, 

as  in  prize  cases  or  to  intervene  in  other  cases  when  she  may  have  a 

hen  or  other  claim  on  the  property,  will  be  permitted  to  do  so,  but 

subject  to  the  rule  that  her  rights  will  receive  the  same  consideration 

as  any  other  party  interested  in  the  matter,  and  be  subjected  in  like 

manner  to  the  judgment  of  the  court.     Of  this  class  are  the  cases  of 

The  Siren,  7  Wall.  157;  The  DavU,  10  Wall.  20;  and  Clark  v.  Barnard, 

19  Sup.  Gt.  Bbp.  878,]  at  the  last  term. 

9.  Another  class  of  cases  is  where  an  individual  is  saed  in  tort  for 
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some  act  injarious  to  another  in  regard  to  person  or  property,  to  which 
his  defense  is  that  he  has  acted  under  the  orders  of  the  government. 
In  these  oases  he  is  not  sued  as,  or  because  he  is,  the  officer  of  the 
government,  but  as  an  individual,  and  the  court  is  not  ousted  of  juris- 
diction because  he  asserts  authority  as  such  officer.  To  make  out  his 
defense  he  mast  show  that  his  authority  was  sufficient  in  law  to  protect 
him.  See  Mitchell  v.  Harmony,  18  How.  115;  Bates  v.  Clark,  95  U. 
8.  209;  Meigs  v.  McClung,  9  Cranch,  11;  Wileox  v.  Jackson,  13  Pet. 
498;  Brown  v.  Huger,  21  How.  305;  Grisar  v.  McDowell,  6  WalU 
393.  To  this  class  belongs  also  the  recent  case  of  U.  S.  v.  Lee,  106  U. 
8. 196,  [S.  C.  1  8up.  Ct.  Rep.  240,]  for  the  action  of  ejectment  in  that 
case  is,  in  its  essential  character,  an  action  of  trespass,  with  the  power 
in  the  court  to  restore  the  possession  to  the  plaintiff  as  part  of  the 
judgment.  And  the  defendants,  Strong  and  Kaufman,  being  sued 
individually  as  trespassers,  set  up  their  authority  as  officers  of  the 
United  States,  which  this  court  held  to  be  unlawful,  and,  therefore, 
insufficient  as  a  defense.  The  judgment  in  that  case  did  not  con- 
clude the  United  States,  as  the  opinion  carefully  stated,  but  held  the 
officers  liable  as  unauthorized  trespassers,  and  turned  them  out  of 
their  unlawful  possession. 

3.  A  third  class,  which  has  given  rise  to  more  controversy,  is  where 
the  law  has  imposed  upon  an  officer  of  the  government  a  well-defined 
duty  in  regard  to  a  specific  matter,  not  affecting  the  general  powers 
or  functions  of  the  government,  but  in  the  performance  of  which 
one  or  more  individuals  have  a  distinct  interest  capable  of  enforce-S 
ment  by  judicial  process.  *  Of  this  class  are  writs  of  mandamus  to  public* 
officers,  as  in  Marbury  y.  Madison,  1  Cranch,  187;  Kendall  v.  Stokes, 
8  How.  87;  U.  S.  v.  Schurz,  103  U.  S.  878;  U.  S.  v.  Boutweli,  17 
Wall.  604.  But  in  all  such  cases,  from  the  nature  of  the  remedy  by 
mandamus,  the  duty  to  be  performed  must  be  merely  ministerial,  and 
must  involve  no  element  of  discretion  to  be  exercised  by  the  officer. 

It  has,  however,  been  much  insisted  on  that  in  this  class  of  cases, 
where  it  shall  be  found  necessaiy  to  enforce  the  rights  of  the  in- 
dividual, a  court  of  chancery  may,  by  a  mandatory  decree  or  by  an 
injunction,  compel  the  performance  of  the  appropriate  duty,  or  en- 
join the  officer  from  doing  that  which  is  inconsistent  with  that  duty 
and  with  plaintiff's  rights  in  the  premises.  Perhaps  the  strongest 
assertion  of  this  doctnne  is  found  in  the  case  of  Davis  v.  Oray,  16 
Wall.  208.  In  that  case,  the  state  of  Texas  having  made  a  grant  of 
the  alternate  sections  of  land  along  which  a  railroad  should  thereafter 
be  located,  and  the  railroad  company  having  surveyed  the  land  at  its 
own  expense  and  located  its  road  through  it,  the  commissioner  of  the 
state  land-office  and  the  governor  of  the  state  were,  in  violation  of 
the  rights  of  the  company,  selling  and  delivering  patents  for  the  sec- 
tions to  which  the  company  had  an  undoubted  vested  right.  The 
circuit  court  enjoined  them  from  doing  this  by  its  decree,  which  was 
affirmed  in  this  court.    Judge  Hunt  did  not  sit  in  the  case,  and  Justice 
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Davis  and  Chief  Justice  Ghasjb  dissented^  on  the  ground  that  it  was 
in  effect  a  suit  against  the  state.  Though  there  are  some  expressions 
in  the  opinion  which  are  unfavorably  criticised  in  the  opinions  of 
both  the  majority  and  minority  of  this  court  in  the  recent  case  of  U. 
S.Y.  Lee,  iupra,  the  action  of  the  court  has  not  been  overruled.  But 
it  is  clear  that,  in  enjoining  the  governor  of  the  state  in  the  perform- 
ance of  one  of  his  executive  functions,  the  case  goes  to  the  verge  of 
Aound  doctrine,  if  not  beyond  it,  and  that  the  principle  should  be  ox* 
2  tended  no  further.  Nor  was  there  in  that  case  any  affirmative  relief 
7  granted  by  ordering  the^govemor  and  land  commissioner  to  perform 
any  act  towards  perfecting  the  title  of  the  company. 

The  case  of  the  Board  of  Liquidation  v.  McConib  is  to  the  same 
effect.  The  board  of  liquidation  was  charged  by  the  statute  of  Lou- 
isiana with  certain  duties  in  regard  to  issuing  new  bonds  of  the  state 
in  place  of  old  ones,  which  might  be  surrendered  for  exchange  by  the 
holders  of  the  latter.  The  amount  of  new  bonds  to  be  issued  was 
limited  by  a  constitutional  provision.  McComb,  the  owner  of  some 
of  the  new  bonds  already  issued,  filed  his  bill  to  restrain  the  board 
from  issuing  thai  class  of  bonds  in  exchange  for  a  class  of  indebted- 
ness not  included  within  the  purview  of  the  statute,  on  the  ground 
that  his  own  bonds  would  thereby  be  rendered  less  valuable.  This 
court  affirmed  the  decree  of  the  circuit  court  enjoining  the  board  from 
exceeding  its  power  in  taking  up  by  the  new  issue  a  class  of  state  in- 
debtedness not  within  the  provisions  of  the  law  on  that  subject.  9S 
U.  8.  581. 

In  the  opinion  in  that  case  the  language  used  by  Mr.  Justice 
Bbadley  well  and  tersely  thus  expresses  the  rule  and  its  limitations : 

^  The  objections  to  proceeding  against  state  officers  by  mandamua  ot  injuno 
tion  are — First^tiisX  it  is  in  effect  proceeding  against  the  state  itself;  and,Mo- 
pnd,  that  it  interferes  with  the  official  discretion  vested  in  the  officers.  It  is 
conceded  that  neither  of  these  can  be  done.  A  state,  without  its  consent,  can- 
not be  sued  as  an  individual ;  and  a  court  cannot  substitute  its  own  discretion 
for  that  of  executive  officers,  in  matters  belonging  to  the  proper  Jurisdiction  of 
the  latter.  But  it  has  been  settled  that  where  a  plain  official  duty  requiring 
no  exercise  of  discretion  is  to  be  performed,  and  performance  is  refused,  any 
person  who  wiU  sustain  a  personal  injury  by  such  refusal  may  have  a  man- 
damus to  compel  performance;  and  when  such  duty  is  threatened  to  be  vio- 
lated by  some  positive  official  act,  any  person  who  will  sustain  personal  in- 
jury thereby,  for  which  adequate  compensation  cannot  be  had  at  law,  may 
have  an  injunction  to  prevent  if 

f*^  It  is  believed  that  this  is  as  far  as  this  court  has  gone  in  granting 
relief  in  this  class  of  cases.  The  case  of  Osbom  Y.^Bank  of  U.  8.  9 
Wheat.  738,  often  referred  to,  was  upon  this  principle,  and  goes  no 
further;  for,  in  that  case,  a  preliminary  injunction  of  the  court  for- 
bidding the  state  officer  from  placing  the  money  of  the  bank,  which 
he  had  seized,  in  the  treasury  of  the  state,  having  been  disregarded, 
the  final  decree  corrected  this  violation  of  the  injunction  by  requir- 
ing the  restoration  of  the  money  thus  removed.     See  Louisiana  v. 
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Jumel,  107  U.  S.  711;  [S.  0.  2  Sup.  Or.  Rkp,  128.]  On  the  other 
hand,  in  the  cases  of  Louisiana  y.  Jumel  and  EUiott  y.  Wiltz,  decided 
at  the  last  term,  yery  ably  argued  and  yery  fully  considered,  the 
court  declined  to  go  any  further.  107  U.  S.  711;  [8.  C.  2  Sup.  Ct. 
Bbp.  128.] 

In  the  first  of  these  cases  the  owners  of  the  new  bonds  issued  by 
the  board  of  liquidation,  mentioned  in  McComb'B  Case,  supra,  brought 
their  bill  in  equity,  in  the  circuit  court  of  the  United  States,  to  com- 
pel the  auditor  of  state  and  the  treasurer  of  the  state  to  pay  out  of 
the  treasury  of  the  state  the  oyerdue  interest  coupons  on  their  bonds, 
and  to  enjoin  them  from  paying  any  part  of  the  taxes  collected  for 
that  purpose  for  the  ordinary  expenses  of  the  goyemment.  They  at 
the  same  time  applied  to  the  state  court  for  a  writ  of  mandamus  to 
the  same  officers,  which  suit  was  remoyed  into  the  circuit  court  of 
the  United  States.  In  this  they  asked  that  these  officers  be  com- 
manded to  pay  out  of  the  moneys  in  the  treasury  the  taxes  which 
they  maintained  had  been  assessed  for  the  purpose  of  paying  the  in* 
terest  on  their  bonds,  and  to  pay  such  sums  as  had  abeady  been  di« 
yerted  from  that  purpose  to  others  by  the  officers  of  the  gcyemment. 
The  circuit  court  refused  the  relief  asked  in  each  case,  and  thir  '^oun 
affirmed  the  judgment  of  that  court.  The  short  statement  of  the  rea 
son  for  this  judgment  is  that  as  the  state  could  not  be  sued  or  made 
a  party  to  such  proceeding,  there  was  no  jurisdiction  in  the  circuit 
court,  either  by  mandamus  at  law  or  by  a  decree  in  chancery,  to  take 
charge  of  the  treasury  of  the  state,  and,  seizing  the  hands  of  the  au- 
ditor and  treasurer,  to  make  distribution  of  the  funds  found  in  theS 
treasury  in  the  manner  which  the  court  might  think  just.  *The  ohief? 
justice  said : 

•*  The  treasurer  of  the  state  is  the  keeper  of  the  money  collected  from  this 
tax,  just  as  be  is  the  keeper  of  other  public  moneys.  The  taxes  were  cci^ 
lected  by  the  tax  collectors,  and  paid  oyer  to  him— that  is  to  say,  into  tbe 
state  treasury— just  as  other  taxes  were  when  collected.  He  is  no  more  a 
trustee  of  these  moneys  than  he  is  of  all  other  public  moneys.  He  holds 
them  only  as  agent  of  the  state.  If  there  is  any  trust,  the  state  is  the  trus- 
tee; and,  unless  the  state  can  be  sued,  the  trustee  cannot  be  enjoined.  The 
officers  owe  duty  to  the  state  alone,  and  haye  no  contract  relations  with  the 
bondholders.  They  can  only  act  as  the  state  directs  them  to  act,  and  hold  as 
the  state  allows  them  to  hold.  It  was  neyer  agreed  that  their  relations  with 
the  bondholders  should  be  other  than  as  officers  of  the  state,  or  that  they 
should  haye  any  control  oyer  this  fund  except  to  keep  it  like  other  funds  in 
the  treasury,  and  pay  it  out  according  to  law.  Th^  can  be  moyed  through 
the  state,  but  not  the  state  through  them.** 

We  think  the  foregoing  cases  mark,  with  reasonable  precision,  the 
Umit  of  the  power  of  the  courts  in  cases  affecting  the  rights  of  the  state 
or  federal  goyemments  in  suits  to  which  they  are  not  yoluntary  parties. 
In  actions  at  law,  of  whichmandaintMis  one,  where  an  indiyidual  is  sued^ 
as  for  injuries  to  person  or  to  property,  real  or  personal,  or  in  regard 
to  a  duty  which  he  is  personally  bound  to  perform,  the  goyemment 
does  not  stand  behind  him  to  defend  him.    If  he  has  the  authority 
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of  law  to  sastaiii  him  in  what  he  has  done,  like  any  other  defendant 
he  mast  show  it  to  the  ooart  and  abide  the  result.  In  either  case  the 
state  is  not  bound  by  the  judgment  of  the  court,  and  generally  its 
rights  remain  unaffected.  It  is  no  answer  for  the  defendant  to  say 
I  am  an  officer  of  the  government  and  acted  under  its  authority  un- 
less he  shows  the  sufficiency  of  that  authority. 

Courts  of  equity  proceed  upon  different  principles  in  regard  to  par- 
ties. As  was  said  in  Barney  v.  Baltimore,  6  Wall.  280,  there  are 
persons  who  are  merely  formal  parties  without  real  interest,  and 
tt  there  are  those  who  have  an  interest  in  the  suit,  but  which  will  not 
*  be  injured  by  the  relief  sought,  and  there^are  those  whose  interest 
in  the  subject-matter  of  the  suit  renders  them  indispensable  as  par- 
ties to  it.  Of  this  latter  class  the  court  said,  in  Shields  v.  Barrow, 
17  How.  180,  **they  are  persons  who  not  only  have  an  interest  in  the 
controversy,  but  an  interest  of  such  a  nature  that  a  final  decree  can- 
not be  made  without  affecting  that  interest,  or  leaving  the  controversy 
in  such  a  condition  that  its  final  disposition  may  be  wholly  inconsist- 
ent with  equity  and  good  conscience."  ''In  such  cases,"  says  the 
court  in  Barney  v.  Baltimore,  supra,  "the  court  refuses  to  entertain 
the  suit  when  these  parties  cannot  be  subjected  to  its  jurisdiction." 

In  the  case  now  under  consideration  the  state  of  Georgia  is  an  in- 
dispensable party.     It  is  in  fact  the  only  proper  defendant  in  the  case. 

No  one  sued  has  any  personal  interest  in  the  matter,  or  any  official 
authority  to  grant  the  relief  asked.  No  foreclosure  suit  can  be  sus- 
tained without  the  state,  because  she  has  the  legal  title  to  the  prop- 
erty, and  the  purchaser  under  a  foreclosure  decree  would  get  no  title 
in  the  absence  of  the  state.  The  state  is  in  the  actual  possession  of 
the  property,  and  the  court  can  deliver  no  possession  to  the  purchaser. 

The  entire  interest,  adverse  to  plaintiff,  in  this  suit  is  the  interest  of 
the  state  of  Georgia  in  the  property,  of  which  she  has  both  the  title  and 
possession.  On  the  hypothesis  that  the  foreclosure  by  the  governor 
was  valid,  the  trust  asserted  by  plaintiff  is  vested  in  the  state  as  trustee, 
and  not  in  any  of  the  officers  sued. 

No  money  decree  can  be  rendered  against  the  state,  nor  against  its 
officers,  nor  any  decree  against  the  treasurer,  as  settled  in  Louisiana 
V.  Jumel,  supra.  If  any  branch  of  the  state  government  has  power 
to  give  plaintiff  relief  it  is  the  legislative.  Why  is  it  not  sued  as  a 
body,  or  its  members  by  tnandamus  to  compel  them  to  provide  means 
to  pay  the  state's  indorsement  ?  The  absurdity  of  this  proposition 
shows  the  impossibility  of  compelling  a  state  to  pay  ita  debts  by  ju> 
dicial  process. 

The  decree  of  the  circuit  court  is  affirmed. 
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Jaokbon  v.  Bobt  and  another. 

BoBT  and  another  v.  Jaoksov. 

(December  3, 1888.) 

MiNme  Claimb— Deyblopmbnt  ov— Wobk  ob  Exfehditubb  or  Onb  Glaix* 
AOTS  of  1866  AHD  1872. 

When  work  or  expenditure  on  one  of  seyeral  mining  cUdms  ia  allowed,  under  the 
act  of  congress,  in  place  of  the  required  expenditure  on  the  claims  separately, 
the  work  or  expenditure  must  be  for  the  puipose  of  deTeloping  all  the  claims, 
and  not  merely  for  the  development  of  one  claim  without  any  referonoe  to  the 
development  of  the  others. 

In  Error  to  the  Gircnit  Court  of  the  United  States  for  the  District 
of  Colorado. 

John  D.  Pope,  for  Jackson. 

Amos  Steck^  for  Boby  and  Bankuu  ^ 

*FiBLD,  J.  Previous  to  the  legislation  of  eongress  in  1866,  mining* 
claims  upon  the  public  lands  of  the  United  States  were  held  under 
rules  framed  by  miners  themselves  in  different  localities.  These 
rules  prescribed  the  extent  of  ground  which  miners  could  severally 
appropriate  for  mining,  and  the  conditions  upon  which  such  ground 
could  be  acquired  and  held.  They  bore  a  general  similarity  in  dif- 
ferent districts,  varying  only  according  to  the  extent  and  charactei 
of  the  mines.  They  all  agreed  in  one  particular, — ^in  recognizing 
discovery  and  appropriation  as  the  source  of  title,  and  development 
by  working  as  the  condition  of  continued  possession.  The  first  dis- 
coverer could  derive  no  benefit  from  his  discovery  unless  he  followed 
it  up  by  work  for  the  development  of  his  claim;  and  what  that  work 
should  be,  the  nature  and  extent  of  it,  how  soon  it  should  commence 
after  the  discovery,  and  when  its  suspension  should  be  deemed  an 
abandonment  of  the  claim,  were  specifically  declared.  The  act  of 
congress  of  1866  gave  the  sanction  of  law  to  these  rules  of  miners,  so 
far  as  they  were  not  in  conflict  with  the  laws  of  the  United  States.  9 
14  St.  c.  262,  §  1.  *  Subsequent  legislation  specified  v^ith  greater  par-« 
tioularity  the  modes  of  location  and  appropriation  and  extent  of  each 
mining  claim,  recognizing,  however,  the  essential  features  of  the 
rules  framed  by  miners,  and,  among  others,  that  which  required 
work  on  the  claim  for  its  development  as  a  condition  of  its  continued 
ownership.  The  act  of  1872 — and  its  provisions  are  re-enacted  in 
the  Revised  Statutes— declares  that  on  each  claim  subsequently  lo- 
cated, until  a  patent  for  it  is  issued,  there  shall  be  annually  expended 
for  labor  or  improvements  $100,  and  on  claims  previously  located, 
an  annual  expenditure  of  $10  for  each  100  feet  in  length  along  the 
vein;  and  provides  that  when  such  claims  are  held  in  common,  the 
expenditure  may  be  upon  any  one  of  them.    And  it  declares  that 
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upon  a  failnre  to  comply  with  these  oonditions  the  elaim  shall  be 
opened  for  relocation  in  the  same  manner  as  if  no  location  of  the 
same  had  ever  been  made,  provided  the  original  locators,  their  as- 
signs or  representatives  have  not  resumed  work  upon  it  after  fail- 
nre and  before  relocation.     17  St.  c.  ISS,  §  5. 

The  act  also  points  out  various  steps  which  must  be  followed  by  a 
party  who  seeks  to  obtain  a  patent  for  his  mining  claim.  Among 
other  things  he  must  file  an  application  in  the  proper  land-office,  un- 
der oath,  showing  a  compliance  with  the  law,  together  with  a  plat 
and  the  field-notes  of  his  claim  or  claims  made  under  the  direction 
of  the  surveyor  general  of  the  United  States,  showing  its  or  their 
boundaries.  He  must  also  at  the  time,  or  within  60  days  thereafter, 
file  with  the  register  a  certificate  of  the  surveyor  general  that  $600 
worth  of  labor  has  been  expended  or  improvements  to  that  amount 
have  been  made  upon  the  claim  by  himself  or  grantors.  If  within 
60  days  thereafter  an  adverse  claim  is  filed,  accompanied  by  the  oath 
of  the  party  making  it,  showing  its  nature,  boundaries,  and  extent, 
proceedings  are  to  be  stayed  until  the  controversy  has  been  settled 
by  the  decision  of  a  court  of  competent  jurisdiction,  or  the  adverse 
claim  is  waived.  And  it  is  made  the  duty  of  the  adverse  claimant, 
within  80  days  afterwards,  to  commence  legal  proceedings  to  deter- 

S  mine  the  question  of  the  right  of  possession. 

•  *  In  this  case  it  appears  that  the  defendants  claimed  the  premises 
in  controversy  as  their  mining  ground,  and  made  application  for  a 
patent.  The  premises  are  situated  on  Blue  river,  in  the  county  of 
Summit,  in  the  state  of  Colorado,  and  embrace  23.48  acres.  The 
plaintiff  asserted  an  adverse  right  to  them  as  part  of  what  is  called 
in  the  record  **The  Thomas  Elak  Claim,**  and  brought  the  present 
action  to  determine  his  right  of  possession.  In  his  complaint  he  al- 
leges that  on  the  ninth  of  August,  1876,  he  was  the  owner  of  the 
Elak  claim,  and  ever  since  has  been  such  owner,  and  entitled  to  its 
possession;  that  he  worked  the  same  as  a  placer  mining  claim  in 
connection  with  other  claims  adjacent  and  contiguous  to  it ;  that  the 
defendants  sometime  in  1880  entered  upon  a  part  of  said  claim — 
that  portion  now  in  controversy — and  have  ever  since  wrongfully 
withheld  its  possesion  from  him.  He  avers  that  the  premises  are 
worth  $50,000;  that  the  action  is  brought  in  support  of  his  adverse 
claim;  and  he  asks  judgment  for  possession  of  the  premises.  The 
defendants,  besides  denying  the  allegations  of  the  plaintiff,  set  up  a 
a  right  to  a  portion  of  the  premises  by  location  and  occupation  under 
the  mining  rules  of  the  district,  and  to  the  remainder  by  purchase 
from  the  original  locators. 

On  the  trial  the  plaintiff  produced  and  gave  in  evidence  a  certifi- 
cate of  location  of  the  Elak  claim  made  by  his  grantors  in  1869,  and 
also  showed  that  they  were  owners  of  claims  in  what  is  called  Lomax 

Gulch,  adjoining  and  contiguous  to  the  Elak  claim,  and  began  to 

work  such  adjoining  claims  in  1872,  and  continued  the  work  untfl 
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and  during  1880 ;  that  in  proseoating  the  work  they  used  a  flume 
which  extended  over  the  premises  in  controversy  a  distance  of  150 
feet,  by  means  of  which  the  tailings  from  the  Lomax  gulch — ^that 
is,  the  waste  material — ^were  carried  and  deposited  on  the  premises^ 
so  that  at  the  end  they  covered  a  greater  portion  of  them — more 
than  one-third  thereof.  From  them  the  plaintiff  traced  his  title. 
With  the  exception  of  the  extension  of  the  flume  over  the  premises, 
and  their  use  as  a  place  of  deposit  for  the  waste  material  from  the 
adjoining  claims,  it  was  not  shown  that  either  he  or  his  grantors  ever  | 
did  any  work^upon  them,  or  ever  had  possession  of  them.  He  in-* 
sisted,  however,  that  this  extension  of  the  flume  and  use  of  the  prem- 
ises were  sufficient  to  give  him  the  right  of  possession  under  that 
clause  of  the  statute  which  provides  that  where  several  mining  claims 
are  held  in  common  the  labor  or  expenditure  required  may  be  made 
on  any  one  of  them.  The  court  below  held,  and  so  instructed  the 
jury,  that  these  facts  were  insufficient  to  establish  any  possession  or 
right  of  possession  in  him,  and  that,  therefore,  he  was  not  entitled  to 
a  verdict.  The  defendants  proved  the  location  in  July,  1880,  of  a 
portion  of  the  premises  in  controversy,  then  vacant  and  unoccupied, 
and  a  purchase  of  the  remainder  from  previous  locators;  but  they 
gave  no  evidence  that  any  work  on  the  claim  was  done  by  theuiselves 
or  their  grantors;  and  the  court  held  that  they  had  not  established  a 
title  for  the  consideration  of  the  jury,  who  were  directed  so  to  find. 
The  jury  brought  in  a  verdict  that  neither  party  had  proven  title  to 
the  property.  The  effect  of  this  verdict  was  to  leave  the  defendants, 
who  had  applied  for  a  patent,  without  any  right  to  it,  so  far  as  the 
premises  in  controversy  were  conoemed,  and  to  leave  the  plaintiff  in 
no  better  situation. 

The  contention  of  the  plaintiff  was  made  upon  a  singular  misap- 
prehension of  the  meaning  of  the  act  of  congress,  where  work  or  ex- 
penditure on  one  of  several  claims  held  in  common  is  allowed,  in  place 
of  the  required  expenditure  on  the  claims  separately.  In  such  case 
the  work  or  expenditure  must  be  for  the  purpose  of  developing  all 
the  claims.  It  does  not  mean  that  all  the  expenditure  upon  one 
claim — which  has  no  reference  to  the  development  of  the  others — 
will  answer.     As  was  said  in  Smelting  Co.  v.  Kent: 

*' Labor  and  improvements,  within  the  meaning  of  the  statute,  are  deemed 
to  have  been  had  on  a  mining  daim,  whether  it  consists  of  one  location  or 
several,  when  the  labor  is  performed  or  the  improvements  are  made  for  its 
development,— that  is,  to  facilitate  the  extraction  of  the  metals  it  may  con- 
tain,— though  in  fact  such  labor  and  improvements  may  be  on  ground  which 
originally  constituted  only  one  of  the  locations,  as  in  sinking  a  shaft,  or  be  j 
at  a  distanceffrom  the  cladm  itself,  as  where  the  labor  is  peirformed  for  the? 
turning  of  a  stream  or  the  introduction  of  water,  or  where  the  improvement 
consists  of  the  construction  of  a  flume  to  carry  off  the  debrii  or  wasto  mate- 
rial."   104  U.S.  656. 

It  often  happens  that  for  the  development  of  a  mine  upon  which 
several  claims  have  been  located,  expenditures  are  required  exceeding 
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the  value  of  a  single  claim,  and  yet  withoat  sach  expenditures  the 
claim  could  not  be  successfully  worked.  In  such  cases  it  has  always 
been  the  practice  for  the  owners  of  different  locations  to  combine,  and 
to  work  them  as  one  general  claim ;  and  expenditures  which  may  be 
necessary  for  the  development  of  all  the  claims  may  then  be  made 
on  one  of  them.  The  law  does  not  apply  to  cases  where  several 
claims  are  held  in  common,  and  all  the  expenditures  made  are  for 
the  development  of  one  of  them,  without  reference  to  the  development 
of  the  others.  In  other  words,  the  law  permits  a  general  system  to 
be  adopted  for  adjoining  claims  held  in  common,  and  in  such  case 
the  expenditures  required  may  be  made  or  the  labor  be  performed  upon 
any  one  of  them. 

The  language  as  to  the  construction  of  a  flume  to  carry  off  the  de- 
bris or  waste  material,  at  the  conclusion  of  the  citation  above,  has  ref- 
erence to  such  a  structure  as  may  be  used  to  carry  off  the  common 
debris  of  several  claims,  not  to  a  flume  used  meroly  to  remove  the 
debris  of  one  claim.  Here  no  work  was  done  for  the  general  improve- 
ment of  all  the  claims.  The  deposit  of  the  debris  from  the  Lomax 
gulch  on  the  premises  in  controversy,  so  far  from  tending  to  develop 
them,  imposed  obstacles  in  the  way  of  their  development,  by  cover- 
ing them  up  with  refuse  matter.  There  having  been  no  work  done 
by  either  claimant,  plaintiff  or  defendants,  on  the  premises  in  con- 
troversy, the  court  properly  instruoted  the  joxy  to  find  against  both. 

Judgment  affirmed. 


(109  U.  &  401) 

OiLFiLLar  9.  Unm  Oaval  Ookpaht  op  Punbtltahia* 

(November  26, 1888.) 

OBUftATIOV  OV  CORTRAOT— StATDTB  RBqUIBIKe  BOHDHOLDBBB  TO  DnBBHT  VBOM 

CtoHFBOMisB  nr  WRirnre  wrmnf  Gbbtaih  Tdob— Rbasovablb 

Tms— Act  of  Pbnkbtlvakia  Lbgulatubb 

ov  April  10, 1862. 

It  ia  within  the  lust  scope  of  legislative  power  to  require  bondholders  Interested  in 
common  with  others  in  a  trust  security  to  signify  their  assent  to  or  dissent 
from  a  plan  proposed  bj  proper  persons  for  a  compromise  and  adjustment  of 
matters  of  difference  affecting  their  common  interests;  and  a  statute  proyiding 
that  such  a^eement,  if  entered  into,  shall  bind  only  those  bondholders  who 
assent  in  writing  thereto,  and  in  case  any  bondholder  shaU  fail  to  file  with  the 
president  of  the  corporation  his  or  her  refusal  in  writing  to  concur  in  the  said 
agreement  within  three  months  thereof,  such  bondholder  shall  be  taken  to 
have  assented  to  the  same,  does  not  impair  the  obligation  of  contract,  and  is 
▼alid. 

In  Error  to  the  Supreme  Court  of  the  State  of  Pennsylvania. 
J.  Duval  Bodney,  for  plaintiff  in  error. 
Thomas  HaH^  Jr.,  for  defendant  in  error. 
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•Waitb,  0.  J.  The  Union  Canal  Company  of  Pennsylvania,  a  cor-  • 
poration  of  the  state  of  Pennsylvania,  issued,  in  1853,  a  series  of 
bonds  for  the  payment  of  money,  amounting  in  the  aggregate  to 
$2,500,000,  with  coupons  for  semi-annual  interest  attached.  These 
bonds  and  coupons  were  secured  by  a  mortgage  to  trustees  on  the 
property  of  the  company.  Prior  to  1862  the  company  became  pecun- 
iarily embarrassed,  and  a  plan  was  devised  by  parties  in  interest  for 
the  settlement  of  its  affairs  and  liabilities,  by  which  the  entire  in- 
debtedness, whether  secured  or  unsecured,  was  to  be  converted  into 
a  funded  debt,  secured  by  mortgage,  on  which  interest  was  to  be  paid 
only  ''out  of  and  from  the  clear  net  income  and  profits  of  the  business 
of  the  corporation,"  but  the  right  of  voting  at  elections  and  meetings 
of  the  corporation  was  to  be  given  to  bondholders  as  well  as  stock- 
holders. On  the  tenth  of  Apnl,  1863,  the  legislature  of  Pennsylva- 
nia passed  a  statute,  the  purpose  of  which  was  to  give  authority  for 
such  an  agreement  between  the  company  and  its  creditors.  The 
statute  provided  in  express  terms  that  the  agreement,  if  entered  into, 
should  only  be  binding  on  such  of  the  holders  of  the  bonds  of  1853 
''as  shall  signify  their  assent  in  writing  thereto;  and  in  case  any  such 
bondholder  shall  fail  to  file  with  the  president  of  such  corporation 
his  or  her  refusal,  in  writing,  to  concur  in  the  said  agreement  within 
three  months  from  the  date  thereof,  such  bondholder  shall  be  taken 
to  have  assented  to  the  same."  Ample  provision  was  made  for  no-S 
tice  to  the  bondholders  to  appear  and*express  in  writing  their  assentp* 
or  dissents,  and  for  the  preservation  of  all  the  original  rights  of  such 
as  dissented. 

Pursuant  to  this  legislative  authority,  the  contemplated  agreement 
was  entered  into  between  the  corporation,  with  the  assent  of  its  stock- 
holders and  the  creditors.  The  notice  required  by  the  statute  was 
given,  and  bondholders  to  the  amount  of  only  $85,000  out  of  the 
$2,500,000  filed  in  writing  their  refusal  to  concur.  All  the  rest  either 
assented  in  writing  or  failed  to  signify  their  dissent.  At  the  time 
the  agreement  was  made,  Gilfillan,  the  plaintiff  in  error,  owned 
$4,200  of  the  bonds  of  1858,  and  the  coupons  thereon  from  Novem- 
ber 1,  1857.  He  had  actusd  notice  of  the  agreement  and  the  pro- 
ceedings for  its  execution,  but  he  neither  signified  his  assent  thereto 
in  writing  nor  filed  with  the  president  of  the  company  his  refusal  to 
concur.  Between  the  time  of  making  the  agreement  and  the  com- 
mencement of  this  suit  there  was  not  "any  clear  net  income  and  pro- 
fits of  the  business"  of  the  company.  This  suit  was  brought  against 
the  company  by  Gilfillan  on  his  coupons  running  from  November  1, 
1857,  to  May  1, 1877,  inclusive.  At  the  trial  a  case  was  stated  which 
presented  for  determination  the  single  question  whether  the  agree- 
ment of  settlement  barred  the  action.  The  supreme  court  of  the  state 
decided  that  it  did,  and  gave  judgment  accordingly.  To  reverse  that 
judgment  this  writ  of  error  was  brought. 
V.8— 20 
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The  precise  point  we  have  to  decide  is  whether  the  statute  whion 
made  the  failnre  of  a  bondholder  to  signify  his  refnsal  to  concnr  in 
the  agreement  of  settlement  within  the  specified  time  equivalent  to 
an  express  assent  in  writing,  impaired  the  obligation  of  bis  bond 
Mortgages  of  the  kind  of  that  executed  by  this  company  are  of  a 
peculiar  character,  and  each  bondholder  under  them  enters  by  fail 
implication  into  certain  contract  relations  with  his  associates.  Such 
bondholders  are  not,  like  stockholders  in  a  corporation,  necessarily 
bound,  in  the  absence  of  fraud  or  undue  influence,  by  the  will  of  the 
majority,  when  expressed  in  the  way  provided  by  law,  but  they  oc 
|oupy,  to  some  extent,  an  analogous  position  towards  each  other.  Tht 
f  mortgage,  with  the  issue  and  distribution  of  bonds  underwit,  creates 
a  trust,  of  which  the  selected  mortgagee,  or  his  duly-constituted  suo- 
cessor,  is  the  trustee,  and  the  bondholders  primarily,  and  the  stock 
holders  ultimately,  the  beneficiaries.  It  not  unfrequently  happens 
that  compromises  and  adjustments  of  conflicting  interests  become 
necessary  in  the  course  of  the  administration  of  such  trusts.  As  in 
the  present  case,  a  very  large  majority  of  the  bondholders  sometimes 
think  it  is  for  their  own  interests  as  well  as  of  that  of  their  associates 
io  surrender  a  part  of  their  rights  and  accept  others  instead,  and  they 
prepare  and  submit  for  execution  an  agreement,  the  object  of  which  is 
to  carry  their  plan  into  effect.  No  majority,  however  large,  can  com- 
pel a  minority,  small  though  it  be,  to  enter  into  such  the  agreement 
against  their  will;  and,  under  the  constitution  of  the  United  States, 
it  is  probable  that  no  statute  of  a  state,  passed  after  the  bonds  were 
issued,  subjecting  the  minority  to  the  provisions  of  the  agreement 
without  their  consent,  would  be  valid.  But  it  seems  to  us  a  proper 
exercise  of  legislative  power  to  require  a  minority  to  act  whenever 
such  an  arrangement  is  proposed,  and  to  provide  that  all  shall  be 
bound  who  do  not,  in  some  direct  way,  within  a  reasonable  time  after 
notice,  signify  their  refusal  to  concur.  To  sustain  such  legislation  it 
is  only  necessary  to  invoke  the  principle  enforced  in  statutes  of  limi- 
tations which  make  neglect  to  sue  within  a  specified  time  conclusive 
evidence  of  the  abandonment  of  a  cause  of  action.  As  vras  said  in 
Terry  v.  Anderson,  95  U.  S.  684,  where  the  limitation  was  of  actions 
upon  certain  legal  obligations  that  embarrassed  the  entire  community 
at  the  close  of  the  late  civil  war,  "the  obligation  of  old  contracts  could 
not"  in  this  way  ''be  impaired,  but  their  prompt  enforcement  could  be 
insisted  upon  or  their  abandonment  claimed." 

As  to  statutes  of  limitations,  it  has  always  been  held  that  shorten- 
ing the  time  within  which  actions  on  existing  contracts  must  be 
brought  impairs  no  obligation  of  the  contract,  if  a  reasonable  time  is 
given  to  bring  a  suit  before  the  bar  attaches.  In  Terry  v.  Anderson, 
supra,  it  was  said : 

%     ^'In  all  such  cases  the  question  is  one  of  reasonableness,  and  we  hav^ 

*  therefore,  only  to  consider  whether  the  time  allowed  in  this*8tatute  is,  under 

ail  the  drcumstances,  reasonable.    *    *    *    In  Judging  of  that  we  must 
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^laoe  onnelYes  in  the  position  of  the  legislators,  and  must  measure  the  time 
of  limitation  in  the  midst  of  the  circamstances  which  surrounded  them  as  nearly 
as  possible;  for  what  is  reasonable  in  a  particuUir  case  depends  upon  its  pax^ 
ttoular  facts/' 

What  was  said  there  seems  to  as  equally  applicable  to  the  present 
ease.  There  "the  business  interests  of  the  entire  people  of  the  state 
had  been  overwhelmed  by  a  calamity  common  to  all.  Society  de- 
manded that  extraordinary  efforts  be  made  to  get  rid  of  old  embar- 
rassments, and  permit  a  reorganization  on  the  basis  of  the  new  order 
of  things.**  Here  a  canal  company,  incumbered  with  a  large  bonded 
and  floating  debt,  was  bankrupt.  The  payment  of  its  debts  in  the 
ordinary  way  was  impossible.  It  is  fair  to  infer  from  the  case  stated 
that  the  interest  on  the  mortgage  debt  had  been  in  arrear  for  years, 
and  the  floating  debt  which  was  unsecured  amounted  to  at  least 
$600,000,  or  one-fifth  of  the  amount  of  the  mortgage.  In  this  con- 
dition of  things,  undoubtedly,  the  bondholders  might  haye  foreclosed 
their  mortgage  and  thus  secured  the  proceeds  of  a  sale  of  the  mort- 
gaged  property,  but  to  a  very  large  majority  this  seemed  unadvisable, 
and  the  reason  is  apparent.  The  property  they  had  as  security  was 
a  canal  and  its  appurtenances.  Purchasers  of  such  property  at  ad- 
vantageous prices  were  not  easily  found.  Unless  the  bondholders 
themselves  bought,  a  lai^e  sacrifice  must  almost  necessarily  be  made, 
and  but  a  small  sum  realized  for  distribution.  If  the  bondholders 
did  buy,  it  might  be  necessary  for  them  to  operate  the  canal  and  as- 
sume corresponding  liabilities.  The  experience  of  the  company  in 
the  past  gave  no  encouragement  of  success  in  such  an  undertaking, 
and  so  a  majority  of  the  bondholders  came  to  the  conclusion  that  if 
they  could  be  permitted  to  take  part  to  some  extent  in  the  control  of 
the  business  it  was  better  to  let  the  property  remain  in  the  hands  of 
the  company  without  a  foreclosure,  and  to  demand  their  interest  only 
as  it  could  be  paid  out  of  profits  actually  realized. 

The  question  now  is  not  whether  this  scheme  was  or  was  not  aS 
wise  one.  A  majority  of  the  bondholders  thought  it*was,  while  some  • 
did  not.  Unless  all,  or  nearly  all,  agreed ,  nothing  could  well  be  done. 
Hence  application  was  made  to  the  legislature,  not  to  require  all 
bondholders  to  adopt  the  plan  and  become  bound  by  it,  but  to  in- 
dicate whether  they  would  or  would  not.  If  any  said  they  would 
not,  then  it  would  be  necessary  for  those  who  favored  the  scheme  to 
determine  whether,  in  view  of  such  a  dissent,  they  would  go  on  and 
leave  the  dissenters  at  liberty  to  assert  their  rights.  That  would,  of 
course,  depend  in  a  large  degree  upon  the  number  of  those  who  dis- 
sented and  the  amount  of  bonds  they  held.  Prompt  action  was  also 
important.  In  view  of  this,  three  months  was  fixed  as  the  time  within 
which  the  eleotion  must  be  made.  There  is  no  complaint  of  the 
length  of  time  given,  and  if  there  was  it  could  make  no  difference  in 
this  case,  beoause  Gilfillan  had  actual  notice,  and  three  months  was 
certainly  time  enough  for  him  to  deteimine  in  his  own  mind  whether 
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an  asflent  oi  dissent  was  most  for  his  interest.  So  that  the  only 
question  realty  presented  to  us  is  whether  it  was  unreasonable  to  pro- 
vide that  a  failure  to  dissent  should  be  taken  as  an  assent.  What 
the  majority  wanted  to  know  was  how  many  would  not  come  into  the 
scheme,  and  the  way  the  assent  or  dissent  should  be  signified  was  a 
matter  of  but  little  importance,  provided  it  was  understood  by  the 
bondholders.  The  legislature,  in  the  exercise  of  its  discretion,  saw 
fit  to  provide  that  every  bondholder  shoald  be  taken  to  have  elected 
to  become  bound  by  the  agreement,  unless  he  filed  in  writing  with 
the  president  of  the  company  his  refusal  to  concur.  This  was  the 
way  the  vote  was  to  be  taken,  and  the  will  of  the  bondholders  as- 
certained. All  who  did  not  vote  against  were  to  be  counted  in  favor 
of  the  plan.  This  being  understood  no  holder  can  complain,  if  it 
was  within  the  power  of  the  legislature  to  require  him  to  act  at  all. 
If  he  does  not  wish  to  abandon  his  old  rights  and  accept  the  new,  all 
he  has  to  do  is  to  say  so  in  writing  to  the  president  of  the  company. 
Inaction  will  be  taken  as  conclusive  evidence  of  abandonment,  just  as 
H  the  failure  to  bring  suit  within  the  time  allowed  by  a  statute  of  limita- 
%  tion  is  evidence  of  the  abandonment  of  an  existing  cause  of  action. 
The  same  principle  was  applied  in  Vance  v.  Vance,  108  U.*S.  — , 
[2  Sup.  Ct.  Bbp.  854,]  where  it  was  held  that  an  article  in  the  con- 
stitution of  Louisiana,  adopted  in  1868,  which  provided  that  existing 
secret  mortgages  and  privileges  should  cease  to  have  effect  against 
third  persons  after  the  first  of  January,  1870,  unless  before  that 
time  recorded,  did  not  impair  the  obligation  of  a  contract  between 
an  infant  and  her  natural  tutor.  Mr.  Justice  Millbb,  in  delivering 
the  opinion  of  the  court,  after  stating  that  the  strong  current  of 
modem  legislation  and  judicial  opinion  was  against  the  enforcement 
of  secret  Uens  on  property,  said : 

^  We  think  that  the  law,  in  requiring  the  owner  of  this  tacit  mortgage  for 
the  protection  of  innocent  persons  dealing  with  the  obligor  to  do  this  much 
to  secure  his  own  right,  and  protect  those  in  ignorance  of  those  rights,  did 
not  impair  the  obligation  of  the  contract,  since  it  gave  ample  time  and  op- 
portunity to  do  what  was  required,  and  what  was  eminently  Just  to  every- 
body." 

And  in  Jackson  v.  Lamphire,  8  Pet.  290,  it  was  said : 

"  It  is  within  the  undoubted  power  of  state  legislatures  to  pass  recording 
acts,  by  which  the  elder  grantee  shall  be  postponed  to  a  younger,  if  the 
prior  deed  is  not  recorded  within  the  limited  time;  and  the  power  is  the 
same  whether  the  deed  is  dated  before  or  after  the  recording  act." 

We  conclude,  therefore,  that  it  is  within  the  just  scope  of  legis- 
lative power  to  require  bondholders,  interested  in  common  with  oth- 
ers in  a  trust  security,  to  signify  their  assent  to  or  dissent  from 
a  plan  proposed  by  proper  persons  for  the  compromise  and  adjust- 
ment of  matters  of  difference  affecting  their  common  interests,  and 
that  the  statute  involved  in  this  suit  is  of  that  character  and  valid. 

Judgment  affirmed. 
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<109  U.  a  468) 

Lebouz  and  another  v.  Hudson,  Assignee,  etc. 

(December  10, 1883.) 

Bankruftct— Seizubb  ov  Qoods  bt  Mabshai/— Bond  of  Indsmnitt— A.gtion 
FOB  DAMAGma— Balb  bt  AsaiGNBE— Notiob  of  Saub— Rby.  &r.  i  5063. 

A  marshal  of  the  United  States  who,  under  a  proYisional  warrant  in  banlcruptcy, 
hus,  after  receiying  a  bond  of  indemnity  under  general  order  No.  13  in  bank- 
ruptcy, seized  goooB  as  the  property  of  the  debtor,  and  been  sued  for  damages 
for  such  seizure  in  an  action  of  trespass  in  a  state  court,  bv  a  third  person,  who 
claims  that  the  goods  were  his  property  at  the  time  of  the  seizure,  cannot 
maintain  a  suit  in  equity  in  a  circuit  court  of  the  United  States  for  an  iniunc- 
tion  to  restrain  the  further  prosecution  of  the  action  of  trespass,  the  parties  to 
the  suit  in  equity  being  citizens  of  the  same  state. 

Such  marshal  having  deliyered  the  goods  seized  to  the  assignee  in  bankruptcy  ap- 
pointed, after  an  adjudication  of  bankruptcy  in  the  proceeding  in  which  the 
provisional  warrant  was  issued,  and  the  assignee  haying  sold  the  goods  under 
the  order  of  the  court  in  bankruptcy,  without  giving  to  the  plaintiff  in  the  ac- 
tion of  trespass  any  notice,  under  section  5063  of  the  Kevised  Statutes,  of  the 
application  for  the  order  of  sale  or  of  the  sale,  and  such  plaintiff  not  having 
brought  any  action  against  the  assignee  to  recover  the  ffoods,  or  applied  to  the 
bankruptcy  court  for  the  proceeds  of  sale,  and  the  assignee  not  bemg  sued  in 
the  action  of  trespass,  he  cannot  bring  a  suit  in  equity  in  a  circuit  court  of  the 
United  States,  joining  the  marshal  as  plaintiff  against  the  plaintiff  in  the  action 
of  trespass,  to  have  the  title  to  the  goods  determined,  on  the  allegation  that  they 
were  transferred  to  such  plaintiff  in  fraud  of  the  bankruptcy  act,  and  for  an 
injunction  restraining  the  prosecution  of  that  action. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan. 

Do7i  M,  Dickinson^  for  appellants. 

H.  C.  Wisner  and  W.  F.  Cogswell,  for  appellees.  § 

Blatohfobd,  J.  *  The  facts  of  this  case,  so  far  as  they  are  mate-  • 
rial,  are  as  follows :  On  the  fourteenth  of  March,  1878,  proceedings 
in  involuntary  bankruptcy  were  instituted  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  Michigan,  against  Samuel 
Schott  and  Philip  Feibish,  composing  the  firm  of  Schott  &  Feibish. 
On  the  same  day  a  warrant  was  issued  by  the  court  to  the  marshal, 
under  section  5024  of  the  Bevised  Statutes,  commanding  him  "to 
take  possession,  provisionally,  of  all  the  property  and  effects  of  the 
debtors."  The  petitioning  creditors  gave  a  bond  of  indemnity  to  the 
marshal,  under  order  No.  13  of  the  general  orders  in  bankruptcy,  and 
required  him  to  seize,  under  the  warrant,  as  the  property  of  the  debt- 
ors, certain  goods  in  the  hands  of  Joseph  P.  Leroux  and  Max  Schott, 
composing  the  firm  of  Leroux  &  Co.,  then  in  the  store  of  the  latter  atg 
Bay  City,  Bay  county,  Michigan,  which  goods,  the  creditors 'alleged,!? 
had  been  transferred  to  J.  Leroux  &  Co.  by  Samuel  Schott  and  Fei- 
bish, in  violation  of  the  bankruptcy  law.  The  seizure  was  made  on 
the  twenty-ninth  of  March  by  the  marshal,  Salmon  S.  Matthews,  as- 
sisted by  his  deputies,  Myron  Bunnell  and  Horace  Becker.  An  ad- 
judication of  bankruptcy  was  made  against  Samuel  Schott  and  Fei- 
bish on  the  thirteenth  of  April.     On  the  twenty-second  of  April,  J. 
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Leronx  &  Go.  commenced  an  action  of  trespass  in  the  circuit  conrt 
for  Bay  county,  Michigan,  against  Matthews,  Bunnell,  and  Becker, 
to  recover  $25,000  damages  for  the  acts  of  the  defendants  on  the 
twenty-ninth  of  March,  in  breaking  and  entering  the  store  at  Bay 
Gty  and  injuring  the  same,  and  taking  therefrom  and  carrying  away 
goods  of  the  value  of  $25,000,  the  property  of  the  plaintiffs,  and  con- 
verting the  same  to  their  own  use,  and  preventing  the  plaintiffs,  for 
three  days,  from  carrying  on  their  lawful  business  in  the  store.  On 
the  sixth  of  May,  Joseph  L.  Hudson  was  appointed  assignee  in  bank- 
ruptcy of  Samuel  Schott  and  Feibish,  and  became  duly  vested  with 
that  office.  Thereupon  the  marshal  delivered  the  goods  to  the  as- 
signee, and  the  latter  took  possession  of  them  as  part  of  the  estate 
of  the  bankrupts.  The  defendants  in  the  trespass  suit  appeared 
therein  by  attorney,  and  demanded  a  trial,  and  served  a  notice  of 
defense,  setting  up  the  issuing  of  the  provisional  warrant,  the  seizure 
of  the  goods  thereunder,  the  fact  that  they  were  the  goods  of  Samuel 
Schott  and  Feibish,  the  adjudication  in  bankruptcy,  the  appointment 
of  an  assignee,  and  the  fact  that  the  goods  had  been  turned  over  by 
the  marshal  to  the  assignee,  and  were  held  by  him  as  a  part  of  the 
estate  of  the  bankrupts.  At  a  term  of  the  state  circuit  court,  in  Sep- 
tember following,  on  application  of  the  defendants,  the  trial  of  the 
suit  was  postponed  to  the  next  term,  on  affidavit  of  the  illness  and 
absence  of  an  important  witness. 

In  October,  1878,  Hudson,  (the  assignee,)  Matthews,  (the  mar- 
shal,) and  Bunnell  and  Becker,  filed  a  bill  in  equity,  in  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Michigan,  against 
Leroux  and  Max  Schott,  setting  forth  the  substance  of  the  above 
facts,  and  alleging  that  the  goods  had  been  sold  by  the  assignee  under 
C  the  order  of  the  bankruptcy  court;  that  he  was  holding  the  proceeds 
•  to  be  applied  as  a  part^of  the  estate  of  the  bankrupts,  if  the  title 
should  be  found  to  be  in  the  assignee,  or  he  should  be  entitled  to  the 
said  assets  as  assignee,  and  to  distribute  the  same  as  part  of  the  es- 
tate; and  that  he  had  the  proceeds  in  hand  awaiting  the  determina- 
tion of  that  question.  The  bill  also  alleged  that  the  goods  were 
transferred  by  the  bankrupts,  when  insolvent,  to  Leroux  and  Max 
Schott,  with  a  view  to  prevent  them  from  coming  to  the  assignee  in 
bankruptcy,  and  a  large  part  of  them  within  three  months  before  the 
filing  of  the  petition  in  bankruptcy,  and  when  Leroux  and  Max  Schott 
knew  that  the  transfer  was  made  with  a  view  to  prevent  the  goods 
from  going  to  the  assignee,  and  to  prevent  them  from  being  distrib- 
uted under  the  bankruptcy  act,  to  defeat  its  object,  and  to  injure  and 
delay  its  operation  and  evade  its  provisions;  that  the  transfers  of  the 
goods  were  therefore  void,  and  the  title  to  them  became  vested  in 
the  assignee;  that  he  claimed  that  by  reason  of  the  suit  in  the  state 
eourt  he  was  unable  to  proceed  with  the  settlement  of  the  estate  of 
the  bankrupts;  that  the  funds  so  received  by  him  for  the  goods  must 
be  kept  until  the  question  in  reference  to  their  title  should  be  deter- 


Digitized  by 


Google 


IdUlOUX  V.  HUD80R.  Sll 

mined;  and  that  the  question  in  regard  to  the  fraud  on  the  bank- 
ruptcy act,  so  attempted,  could  not  be  litigated  and  determined  in  the 
state  court.  The  bill  then  set  forth  various  matters  intended  to  show 
the  existence  of  such  fraud,  and  prayed  that  Leroux  and  Max  Schott 
be  enjoined  from  further  prosecuting  their  suit,  or  any  other  suit  in  a 
state  court,  for  damages  in  regard  to  the  goods  seized  by  the  mar- 
shal, and  that  if  they  should  claim  any  interest  therein  they  should 
proceed  to  establish  their  claim  in  the  circuit  court  of  the  United 
States  or  in  the  district  court  in  bankruptcy.  It  also  prayed  that  any 
sale  or  transfer  of  the  goods  from  the  bankrupts  to  Leroux  and  Max 
Schott  be  set  aside  and  decreed  to  be  in  violation  of  the  bankruptcy 
act,  and  that  the  goods  be  decreed  to  be  a  part  of  the  estate  of  the  bank- 
rupts, and  that  the  title  of  the  assignee  to  the  goods,  or  the  funds 
arising  therefrom,  be  quieted  and  decreed  to  be  perfected  in  him. 

In  November  following,  on  notice  and  after  a  hearing,  the  court 
granted  a  preliminary  injunction  in  accordance  with  the  prayer  of  theS 
bill.  Each  of  the  defendants  demurred*8eparately  to  the  bill  for  want^ 
of  jurisdiction  and  want  of  equity.  The  demurrers  were  overruled,  on 
a  hearing.  Each  of  the  defendants  then  answered  separately.  The 
answers  maintained  the  right  of  the  defendants  to  proceed  with  the 
suit  in  the  state  court,  and  averred  that  they  owned  the  goods  at  the 
time  of  the  seizure,  and  denied  the  equity  of  the  bill.  Proofs  were 
taken  in  the  cause  on  both  sides.  At  the  close  of  the  plaintiffs'  proofs, 
the  defendants  entered  on  the  record  a  protest  against  the  jurisdic- 
tion of  the  court,  with  a  statement  that,  by  bringing  the  suit  in  the 
state  court,  they  had  not  sought,  in  any  manner,  to  interfere  with  the 
goods  seized,  but  had  waived  the  question  of  interference  with  the 
goods.  A  decree  was  entered  adjudging  that  the  goods  were,  at  the 
time  of  their  seizure,  a  part  of  the  estate  of  the  bankrupts;  that  the 
title  thereto  vested  in  the  assignee;  that  the  sale  or  transfer  of  them 
to  the  defendants  was  in  violation  of  the  bankruptcy  act,  and  be  set 
aside;  that  the  title  of  the  assignee  to  the  goods  and  their  proceeds 
be  quieted  and  declared  to  be  perfect ;  and  that  the  defendants  be 
perpetually  enjoined  according  to  the  prayer  of  the  bill.  From  this 
decree  the  defendants  have  appealed.  S 

*This  suit  divides  itself  into  two  branches — the  case  of  the  assignee;? 
and  that  of  the  marshal  and  his  deputies.     The  assignee  was  not  a 
party  to  the  trespass  suit.     The  plaintiffs  in  that  suit,  abandoning  aU 
pursuit  of  the  goods  and  all  action  against  the  assignee,  brought  and 
continued  their  suit  for  damages  against  the  marshal  and  his  depu- 
ties.    They  did  not  disturb  the  possession  of  the  goods  in  the  assignee,  S 
or  claim  the*proceeds  of  the  goods.     Although  the  bill  states  that  the' 
assignee,  on  applying  to  the  bankruptcy  comrt  for  an  order  to  sell  the 
goods,  made  known  to  it  the  facts  as  to  the  claim  of  Leroux  and  Max 
Schott  thereto,  it  is  not  averred  that  any  notice  was  given  to  them  of 
the  intention  to  sell  or  of  the  sale.    It  is  provided  as  follows  by  sec- 
tion 5068  of  the  Bevised  Statutes: 
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**  Whenever  it  appears  to  the  satisfaction  of  the  bankruptcy  court  that  the 
title  to  any  portion  of  an  estate,  real  or  personal*  which  has  come  into  the 
possession  of  the  assignee,  or  which  is  claimed  by  him.  is  in  dispute,  the 
court  may,  upon  the  petition  of  the  assignee,  and  after  such  notice  to  the 
claimant,  his  agent  or  attorney,  as  the  court  shall  deem  reasonable,  order  it 
to  be  sold  under  the  direction  of  the  assignee,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  estate  disposed  of ;  and  the  proceeds  of  the  sale  shall 
be  considered  the  measure  of  the  value  of  the  property,  in  any  suit  or  con- 
troversy between  the  parties,  in  any  court  But  this  provision  shall  not 
prevent  the  recoveiy  of  the  property  from  the  possession  of  the  assignee  bv 
any  proper  action  commenced  at  any  time  before  the  court  orders  the  sale. 

The  failure  to  give  any  notice  to  Leroux  and  Max  Sohott  of  the 
application  for  the  order  to  sell  the  goods,  although  the  facts  as  to 
their  claim  were  laid  before  the  bankruptcy  court,  and  the  fact  that 
no  suit  was  brought  against  the  assignee  to  recover  the  possession  of 
the  goods  from  him,  are  evidence  that  the  bankruptcy  court  and  the 
assignee  did  not  regard,  and  could  not  regard,  the  case  as  one  where, 
under  section  5063,  the  title  to  the  goods  was  in  dispute.  It  was  not 
in  dispute  as  between  Leroux  and  Max  Schott  of  the  one  part  and 
the  assignee  of  the  other  part.  The  former  abandoned  the  goods,  and 
all  claim  to  them  or  to  their  proceeds,  and  the  assignee  acted  on  that 
view  in  selling  the  goods  without  notice.  They  relied  solely  on  their 
suit  in  trespass,  and  the  defendants  in  that  suit  relied  for  protection, 
in  case  of  adverse  result,  not  on  the  goods  or  their  proceeds,  but  on 
the  bond  of  indemnity  which  the  petitioning  creditors  had  given  to 
the  marshal.  Under  these  circumstances,  after  pleading  in  the  suit 
S  in  the  state  court,  and  procuring  a  postponement  of  the  trial,  the  de- 
•  fondants  in  that  suit^and  the  assignee  joined  in  bringing  the  bill  in 
equity.  Had  the  circuit  court  of  the  United  States  any  cognizance 
of  the  suit  ?  There  was  no  common  interest  between  the  assignee 
and  the  other  plaintiffs.  The  assignee  was  not  sued  in  the  state 
court.  When  the  suit  in  equity  was  brought,  the  marshal  had  no  in- 
terest in  the  goods,  and  no  right  to  rely  on  them  or  their  proceeds 
for  idemnity,  and  no  right  to  look  to  the  assignee  for  protection.  The 
marshal  turned  the  goods  over  to  the  assignee,  and  did  so  voluntarily, 
so  far  as  appears,  relying  on  the  bond  of  indemnity  as  his  protection, 
and  substituting  that  in  place  of  a  retention  of  the  goods,  when  he 
might  well  have  insisted  on  retaining  them,  if  Leroux  and  Max  Schott 
still  claimed  title  to  them,  inasmuch  as  the  suit  in  trespass  was 
brought  before  the  goods  were  turned  over  to  the  assignee. 

An  assignee  in  bankruptcy  has,  by  section  5129,  the  right,  in  case 
of  a  transfer  of  property  to  a  person  not  a  creditor  of  the  bankrupt, 
in  violation  of  that  section,  to  "recover  the  property  or  the  value 
thereof,  as  assets  of  the  bankrupt."  Here  the  assignee  had  the 
property,  and  there  was  no  occasion  for  him  to  bring  a  suit  to  re* 
cover  it. 

By  section  4979  a  circuit  court  of  the  United  States  has  jurisdic- 
tion of  a  suit  ''at  law  or  in  equity  brought  by  an  assignee  in  bank- 
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ruptcy  against  any  person  claiming  an  adverse  interest,  or  by  any 
such  person  against  an  assignee^  toaohing  any  property  or  rights  of 
the  bankrupt  transferable  to  or  Tested  in  the  assignee.**  The  juris- 
diction invoked  by  the  assignee  in  this  case  cannot  be  maintained 
under  section  4979.  It  does  not  appear  by  the  bill  or  the  proofs  that 
the  defendants  claim  an  interest  in  the  proceeds  of  the  goods  adverse 
to  the  interest  which  the  assignee  claims  in  such  proceeds.  When 
the  bill  was  filed  the  goods  had  been  sold  and  were  represented  by 
their  proceeds  in  the  hands  of  the  assignee.  The  only  interest  which 
the  assignee  then  had  touching  the  goods  or  in  their  proceeds  was  his 
claim  to  own  those  proceeds  as  assignee.  No  interest  could  be  ad- 
verse to  such  interest  of  his  unless  it  was  another  claim  to  own  or 
receive  those  proceeds.  The  defendants  made  no  such  claim.  The 
bill  does  not  allege  that  they  did,  but  it  and  the  proofs  show  thatS 
from  the  time  they  brought  the  trespass  suit  they*never  disputed  the* 
right  of  the  assignee  to  deal  with  the  goods  and  their  proceeds  as  part 
of  the  assets  of  the  estate.  Nor  is  the  bill  filed  to  remove  a  cloud 
on  the  title  to  real  estate,  or  to  set  aside  written  instruments  of  title 
which  might  interpose  obstacles  to  the  rights  of  the  assignee  in  the 
goods  or  their  proceeds. 

It  is  enacted  by  section  630  of  the  Bevised  Statutes  "that  the  oir- 
cuit  court  shaU  have  jurisdiction  in  matters  in  bankruptcy,  to  be  ex- 
ercised within  the  limits  and  in  the  manner  provided  by  law."  This 
refers  to  the  limitations  in  section  4979.  As  the  bill  avers  that  all 
the  parties  are  citizens  of  Michigan,  the  jurisdiction  of  the  circuit 
coxoct  in  this  case  must  be  given  by  the  bankruptcy  statute  or  it  does 
not  exist.  We  are  of  opinion,  npon  full  consideration,  that  it  is  not 
BO  given,  notwithstanding  what  was  said  by  this  court  in  Ex  parte 
Schwab,  98  IT.  S.  240.  It  may,  moreover,  be  said,  that  if  there  were 
jurisdiction  by  the  citizenship  of  the  parties  a  bill  such  as  this,  by 
ihe  assignee  in  bankruptcy,  to  obtain  such  relief  as  he  asked  in  re- 
spect to  his  own  rights,  would  not  lie,  he  being  in  possession,  and  his 
right  to  assert  possession  and  ownership,  and  to  control  and  dispose 
of  the  property  and  its  proceeds,  not  being  questioned  or  threatened. 

As  regards  the  marshal  and  his  deputies,  apart  from  the  assignee, 
there  is  nothing  in  the  bankruptcy  statute  which  authorizes  them  to 
invoke  the  action  of  the  circuit  court  for  any  relief  by  injunction  in 
respect  to  the  suit  for  trespass.  As  the  assignee  had  no  right  con- 
ferred by  that  statute  to  bring  the  suit  in  equity  in  respect  to  any  claim 
of  his  own,  he  had  no  right  as  assignee  to  bring  it  in  respect  to  any 
•claim  of  his  co-plaintiffs,  nor  had  all  together  any  right. conferred  by 
that  statute  to  bring  it.  The  relief  sought  by  injunction  depends 
wholly,  as  the  bill  is  framed,  on  the  right  of  the  assignee,  as  such,  to 
maintain  the  suit  in  respect  to  his  own  case. 

If  the  case  as  to  the  marshal  and  his  deputies  were  one  of  juris- 
diction by  citizenship  of  the  parties,  it  would  fall  within  the  principles 
Uid  down  by  this  court  in  Bwk  v.  Colbath,  3  Wall.  334.     The  pro- 
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•  visional  warrant  being  one  merely^eommanding  the  marshal  to  seize 
the  property  of  the  debtors,  it  was  for  the  marshal  to  determine  for 
himself  whether  the  goods  seized  were  legally  liable  to  seizure  under 
the  warrant,  and  the  oirouit  court  could  afiford  him  no  protection 
against  the  consequences  of  an  erroneous  exercise  of  his  judgment  in 
that  determination.  He  was  liable  to  sait  in  any  court  of  competent 
jurisdiction,  for  injuries  growing  out  of  his  mistakes.  The  state  court 
in  which  the  suit  for  trespass  was  brought  was  such  a  court,  and 
that  suit  was  an  appropriate  suit.  The  parties  bringing  it  were 
entitled  to  proceed  with  that  suit  in  that  forum.  As  was  said  in  Buck 
v.  Cdbath,  there  was  nothing  in  the  mere  fact  that  the  provisional 
warrant  issued  from  a  federal  court,  ''to  prevent  the  marshal  from 
being  sued  in  a  state  court,  in  trespass,  for  his  own  tort,  in  levying 
it  upon  the  property  of  a  man  against  whom  the  writ  did  not  run, 
and  on  property  which  was  not  liable  to  it."*  This  view  was  reaf- 
firmed in  Sharpe  v.  Doyle,  102  U.  S.  686,  and  was  there  applied  to  a 
seizure  under  a  provisional  warrant  in  bankruptcy  like  that  in  the 
present  case. 

We  have  limited  our  decision  to  the  precise  questions  presented  in 
this  case,  without  attempting  to  define  the  cases  in  which  an  assignee 
in  bankruptcy  can  maintain  a  suit  under  section  5129  or  under  sec- 
tion 4979,  or  to  specify  what  relief  by  injunction  can  be  granted  to 
him  under  the  bankruptcy  act,  in  a  proper  case.  The  decree  of  the 
circuit  court  is  reversed,  and  the  cause  is  remanded  to  that  court,  with 
direction  to  dismiss  the  bill. 


(109  U.  B.  477) 

BoHOTT  V.  HuDSov,  Assignec,  eto. 

(December  10, 18S8.) 


Bahkbuptot— Baijb  bt  AsBieNm— Suzdbb  ov  Goods  bt  MimnrATr— Kotiob— 
Rev.  Ht.,  §  A06S— Aotuui  fob  Daillobb. 

The  deolston  in  Lerwtm  v.  Hudton,  aihte,  809,  oonflnned,  and  applied  to  this  case. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan. 

Don  ilf.  Dickinson,  for  appellant. 

H.  C.  Witner  and  W.  F.  Cogswell,  for  appellees. 

BiiATCHFOBD,  J.  The  facts  in  this  case  differ  from  those  in  Lenmx 
^.Hudson, herewith  decided,  [ante,  809,]  as  set  forth  in  the  opinion 
in  that  case,  only  in  the  following  immaterial  respects :  The  goods 
seised  were  in  the  hands  of  Max  Schott,  in  his  store  at  East  Saginaw, 
Saginaw  county,  Michigan,  and  had  been  transferred  to  him  by  the 
ilebtors.    The  marshal,  Matthews,  assisted  by  John  E.  Wells,  a  dep* 
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aty,  seized  them  on  March  29, 1878.  Max  Bchott,  on  the  sixth  ol 
April,  commenced  an  action  of  trespass  in  the  circuit  court  for  Sagi-  £ 
naw  county,  Michigan,  against  Matthews  and  Wells,  to  recover  $26,-  » 
000  damages  for  the  acts  of  the*defendants  in  breaking  and  entering 
the  store  at  East  Saginaw,  and  taking  therefrom  and  carrying  away 
goods  of  the  plaintiffs  of  the  value  of  $20,000,  and  converting  the 
same  to  their  own  use,  and  preventing  the  plaintiffs  from  carrying 
on  their  lawful  business  in  the  store.  After  the  defendants  in  the 
trespass  suit  had  appeared  therein  by  attorney  and  demanded  a  trial, 
and  given  the  like  notice  of  defense  as  was  given  in  the  suit  for  tres- 
pass broaght  by  J.  Leroux  &  Co.,  nothing  further  was  done  in  the 
suit.  In  October,  1878,  Hudson,  (the  assignee,)  Matthews,  (the  mar- 
shal,) and  Wells  filed  a  bill  in  equity  in  the  circuit  court  of  the 
United  States  for  the  eastern  disirict  of  Michigan  against  Max  Schott, 
making  the  like  allegations,  mutatia  mutandiaf  as  to  the  goods  taken 
from  Max  Schott,  as  were  made  in  the  bill  filed  by  J.  Leroux  &  Co. 
in  regard  to  the  goods  taken  from  them,  and  containing  a  like  prayer 
for  relief  and  for  an  injunction.  Like  proceedings  took  place,  except 
that  a  demurrer  was  embodied  in  the  answer  instead  of  being  filed 
separately.  The  answer  was  of  a  like  character,  the  proofs  and  pro- 
test were  identical,  and  a  like  decree  was  entered,  from  which  the 
defendant  appealed. 

The  same  questions  are  involved  as  in  Leroux  v.  Hudion^  the  facts 
are  substantially  the  same,  and  the  same  conclusions  are  reached. 
The  decree  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded 
to  that  court,  with  direction  to  dismiss  the  bilL 


(109  u.  a  sts) 

Thomas,  Trustee,  v.  Brownvillb,  Ft.  Et.  &  Pao.  B.  Go.  and  others.* 

(December  10, 1883.) 

OOBPORATIOn— DiBBOTOBS  IhTBBBSTBD  UV  GoMTRAO^— FbAUD— BoKDS  liflUBD  JX 

Patuskt— BmixnT  Oohfbrrbd  on  Oobpobatior— Fobsolosurb. 

Where  two  of  the  board  of  directon  of  a  railroad  corporation,  who  tookpart  in 
making  a  contract  for  the  construction  of  the  road,  were  interested  with  the 
other  parties  in  the  contract,  and  the  other  contractors,  except  these  two,  en- 
tered mto  an  agreement  with  the  other  directors  at  the  time  the  construction 
contract  was  made,  that,  in  effect,  relieved  them  from  liabUity  on  their  unpaid 
stock,  such  contract  is  yoidable  at  the  election  of  the  parties  affected  by  the 
fraud ;  but  to  the  extent  of  the  benefit  conferred  upon  and  received  by  the  cor- 
poration in  the  construction  of  the  road,  the  bonds  issued  In  payment  thereof 
are  not  void,  and  in  suit  to  foreclose  the  mortgage  by  which  they  are  secured  a 
decree  for  that  amount  should  be  aUowed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Distriet 
of  Nebraska. 

>8.  a  2  Fed.  Rep.  877. 
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Wm.  M.  Ramsey,  for  appellant. 
J.  H.  Broody^  for  appellee. 

MiLLEB,  J.     This  is  an  appeal  from  a  deoree  of  the  circuit  court  for 
S  the  district  of  Nebraska  dismissing  appellant's  bill  for  a  foreclosure  of 

•  a  railroad  mortgage.  *  The  mortgage  was  made  by  the  Brownville,  Fort 
Kearney  &  Pacific  Bailroad  Company  to  secure  the  payment  of  bonds 
issued  by  said  company  to  certain  persons  who  had  contracted  to 
build  its  road,  and  to  whom  610  of  said  bonds  of  $1,000  each  had 
been  delivered.  There  was  a  default  in  the  payment  of  these  bonds. 
After  they  were  executed  and  delivered  the  Brownville  &  Fort  Kear- 
ney Bailroad  Company  became  consolidated  under  the  laws  of  Ne- 
braska with  the  Midland  Pacific  Bailroad  Company,  under  the  new 
name  of  the  Nebraska  Bailway  Company.  In  the  bill  of  foreclosure 
both  these  companies — ^that  is,  the  Brownville  Company  and  the  Ne- 
braska Company — are  made  defendants,  and  an  answer  confessing 
plaintiff's  right  to  relief  being  filed,  the  court  rendered  a  decree  of 
foreclosure,  and  apparently  a  sale  was  had.  But  at  this  stage  of  the 
proceedings  certain  parties  interested  as  stockholders  of  the  original 
Brownville  &  Fort  Kearney  Company  were  permitted  to  make  them- 
selves defendants,  and  the  first  decree  was  vacated.  These  parties 
set  up  by  way  of  answer  and  cross-bill  that  the  contract  for  the  con- 
struction of  the  road,  on  account  of  which  the  bonds  were  issued,  was 
fraudulent  and  void,  and  so  were  the  bonds  issued  under  it,  and  they 
resisted  the  foreclosure  of  the  mortgage  on  that  account. 

The  fraud  charged  in  this  answer  and  cross-bill  is  founded  on  two 
allegations:  First.  It  is  alleged  that  two  of  the  board  of  directors 
who  took  part  in  making  the  construction  contract  were  interested 
with  the  other  parties  in  the  contract.  Second.  That  the  other  con- 
tractors besides  these  two  made  an  agreement,  at  the  same  time  that 
the  construction  contract  was  made,  with  12  of  the  shareholders  of 
the  railroad  company,  that  they  would  relieve  them,  as  subscribers  to 
the  stock  of  said  company,  from  the  payment  of  any  further  assess* 
ments  upon  the  stock  which  they  had  subscribed  for,  by  paying  out 
said  stock  and  having  same  assigned  to  them;  in  all,  not  to  ex- 
ceed $16,500  of  the  $41,000  of  individual  subscriptions  to  said  oom- 
S  pany.     The  names  of  the  persons  thus  relieved  by  the  construction 

•  company  included  all  the  directors  of  the  railroad  company  at  the 
time  the  contract  for  construction  was  made.  As  the  stock  was 
worthless,  and  these  parties  were  liable  to  be  called  on  to  pay  up  this 
$16,500,  the  effect  upon  the  directors  in  making  a  construction  con- 
tract with  the  men  who  relieved  them  of  their  liability,  two  of  them 
being  also  parties  in  the  construction  contract,  is  readily  seen.  Theso 
allegations  are  proved  beyond  question,  and  the  circuit  court  held 
the  contract  void,  and  the  bonds  issued  in  fulfillment  of  it  also  void, 
and  dismissed  the  bill.  We  concur  with  the  circuit  judge  that  no 
such  contract  as  this  can  be  enforced  in  a  court  of  equity  where  it  is 
resisted  and  its  immorality  is  brought  to  light.    But  as  this  court  said 
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in  the  case  of  Ttvin  Lick  Oil  Co.  v.  Marbury,  91  U.  S»  587,  such  con- 
tracts are  not  absolately  void,  but  are  voidable  at  the  election  of  the 
parties  affected  by  the  fraud.  It  may  often  occur  that,  notwithstand- 
ing the  vice  of  the  transaction, — ^namely,  the  directors  or  trustees,  or  a 
majority  of  them,  being  interested  in  opposition  to  the  interest  of 
those  whom  they  represent,  and  in  reality  parties  to  both  sides  of  the 
contract, — that  it  may  be  one  which  those  whose  confidence  is  abused 
may  prefer  to  ratify  or  submit  to.  It  is  therefore  at  the  option  of 
these  latter  to  avoid  it,  and,  until  some  act  of  theirs  indicates  such  a 
purpose,  it  is  not  a  nullity. 

In  the  present  case  the  stockholders  of  the  corporation,  whose  of- 
ficers accepted  those  benefits  at  the  hands  of  the  parties,  with  whom 
they  were,  in  the  name  of  the  corporation,  making  a  contract  for  over 
a  million  of  dollars,  do  denounce  and  repudiate  that  contract*  The 
conduct  of  these  directors  is  utterly  indefensible.  The  case  of  War- 
deli  V.  Union  Pac.  R.  Co.  103  U.  S.  651,  is  in  precise  analogy  to  this. 
See,  also,  same  case  in  4  Dill.  330.  The  origmal  contract  being  such 
that  the  contractors  can  maintain  no  suit  on  it,  the  bonds  which  they 
received  are  affected  with  the  same  vice,  and  cannot  be  enforced 
unless  they  are  negotiable  instruments  in  the  hands  of  innocent  hold- 
ers for  value.  This  principle  is  set  up  and  relied  on  to  reverse  thoi^ 
decree,*on  the  ground  that  the  bonds  are  in  the  hands  of  the  Burling-' 
ton  &  Missouri  Biver  Railroad  Company.  This  company  is  no  party 
to  the  suit,  but  it  appears  in  evidence  that,  while  it  has  possession  of 
these  bonds,  it  did  not  receive  them  by  any  purchase  in  the  ordinary 
course  of  business.  They  came  into  their  possession  as  part  of  a 
transaction  in  which  they  purchased  the  consolidated  Nebraska  Com- 
pany's railroad,  and  these  bonds  were  probably  taken  as  security 
against  their  being  used  to  injure  the  title.  It  is  also  shown  that,  as 
further  security  in  the  same  direction,  the  Burlington  &  Missouri 
Bailroad  Company  yet  retains  |400,00C  of  the  price  of  the  road^ 
which  they  agreed  to  pay.  Under  these  circumstances  we  do  not  see 
that  that  company  is  in  condition  to  avail  itself  of  the  doctrine  of 
bona  fide  holders  for  value. 

But  we  are  asked  to  reverse  the  decree  so  far  as  to  permit  the  trus- 
tee in  this  case  to  recover  such  a  sum  as  the  construction  company 
actually  earned  in  building  the  road.  The  matter  was  referred  to  a 
master,  who,  on  this  hypothesis,  reported  that  the  contractors  had 
done  work  for  the  railroad  company,  which  it  had  accepted,  to  the 
value  of  $205,947.66  beyond  what  they  had  received  payment  for, 
except  as  it  was  paid  by  these  bonds.  He  also  reported  that  this 
work  was  of  that  much  advantage  to  the  company,  and  its  value  or 
cost  is  estimated  as  on  a  quantum  meruit^  without  regard  to  the  prices 
fixed  by  the  contract.  We  are  of  opinion  that  appellant's  view  of  this 
part  of  the  transaction  is  sound.  The  bonds  and  mortgage  in  the 
hands  of  the  trustee  were  issued  in  payment  for  this  work.  To  the 
extent  of  $205,947.66  the  consideration  is  good,  and  no  sound  prin- 
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ciple  is  seen  on  which  they  cannot  to  that  extent  be  enforced.  To 
this  extent  they  do  not  rest  on  the  original  contract,  but  on  work, 
labor,  and  material  actually  furnished  to  the  company  and  received 
by  it.  These  services  and  materials  are  not  estimated  by  the  prices 
named  in  the  contract,  but  by  their  real  value  to  the  company. 
S  In  the  analogous  case  of  Wardell  v.  Union  Pae.  B.  Co.  4  Dill.  339, 
•  the  circuit  court,  after  rejecting^the  fraudulent  contract  on  the  same 
grounds  that  we  reject  this  one,  said: 

•«  By  what  rule  shall  we  measure  Mr.  Wardell's  rights?  He  has  spent  time 
and  labor  and  money  in  discovering  the  mines,  and  in  placing  them  in  condi- 
tion to  be  proQtably  worked.  •  •  •  Apart  from  the  contract,  and  if  it 
had  never  existed,  he  is  entitled  to  a  fidr  and  reasonable  compensation  for  his 
labor  and  time  and  skill.  The  fraud  gives  the  railroad  company  no  right  to 
these  without  Just  compensation.'* 

This  ruling  was  afSrmed  in  this  court  on  appeal  in  the  same  case. 
103  U.  S.  659.    Bee,  also,  Gardner  v.  Butler,  80  N.  J.  Eq.  702. 

There  is  another  principle  of  equity  jurisprudence  which  leads  to  the 
same  conclusion.  The  stockholders  who  have  resisted  complainant's 
claim  were  not  parties  to  the  original  suit  for  foreclosure,  nor  were 
they  either  necessary  or  proper  parties  as  the  case  then  stood.  The 
decree  and  sale  were  made  in  a  suit  where  all  the  usual  parties  to  such 
a  suit  were  agreed.  These  stockholders  had  no  legal  right  to  inter- 
fere. It  was  only  by  permission  of  the  court  that  they  were  allowed 
to  come  in  and  contest  the  validity  of  the  mortgage.  In  doing  this 
they  became  actors.  They  filed  their  cross-bill.  In  this  condition  of 
the  case  they  are  amenable  to  the  rule  that  they  who  seek  equity  must 
do  equity.  It  is  just  that  they  should  pay  a  fair  price  for  what  they 
have  received;  that  this  mortgage,  given  for  the  construction  of  the 
road,  though  excessive  by  reason  of  the  fraud  in  the  contract,  should 
stand  for  the  reasonable  value  of  what  the  company  actually  received 
in  the  way  of  construction.  To  permit  these  interveners  to  defeat  the 
mortgage  on  any  other  terms  would  be  unjust,  and  would  make  the 
court  the  instrument  of  this  injustice. 

The  decree  of  the  circuit  court  must  therefore  be  reversed,  and 
the  case  remanded  to  that  court,  with  directions  for  a  decree  in  favor 
of  the  plaintiff  for  the  sum  of  $205,947.66,  with  interest.  If  a  sale 
becomes  necessary  this  sum  must  be  paid  out  pro  rata  on  the  bonds 
secured  by  the  mortgage,  on  their  being  produced  and  canceled,  or 
surrendered  for  cancellation,  provided  the  road  sella  for  so  much. 

Mr.  Justice  Enmn  and  Mr.  Justice  Matthews  took  no  part  in  the 
hearing  or  decision  of  this  case. 
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(109  U.  S.  42$) 

SidTH  and  another  v.  MoNmal  and  others. 

(December  3, 1883.) 

SrATDTB  eiw  IiiicrrATZ0N»— Action  Diskissbd  fob  Want  ov  Jubibdiction— Nbw 
AonoN— Tbnnessbb  (;odb,  Abts.  2766,  2766. 

Where  an  action  commenced  within  the  time  limited  by  article  2765  of  the  Code  of 
Tennessee  haa  been  dismissed  for  want  of  lurisdiction,  it  is  within  the  saving 
of  section  2765  of  the  Code,  and  a  new  action  may  be  brought  within  one  /ear 
from  the  date  of  such  dismissal. 

In  Error  to  the  Cironit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

On  December  31,  1873,  the  plaintiffs  in  error  brought  snit  against 
defendants  in  the  circuit  court  of  the  United  States  for  the  western 
district  of  Tennessee  to  recover  40  acres  of  land.  The  declaration 
described  the  land,  and  averred  that  the  plaintiffs  were  possessed 
thereof,  claiming  in  fee  through  a  certificate  of  the  United  States  dis- 
trict tax  commissioners,  naming  them,  under  an  act  of  congress  en- 
titled *'An  act  for  the  collection  of  taxes  in  insurrectionary  districts 
within  the  United  States  and  for  other  purposes,"  and  the  acts 
amending  the  same,  of  January  1,  1865,  and  that  after  such  posses- 
sion accrued  the  defendants,  on  December  1,  1865,  entered  upon  the 
premises  and  unlawfully  withhold  and  detain  the  same,  etc.  Two  of 
the  defendants,  NcNeal  and  Caruthers,  demurred  to  the  declaration — 
Fir$t,  because  it  did  not  sufSciently  describe  the  property  sought  to  be 
recovered;  and,  second,  because  it  did  not  show  that  the  plaintiffs 
were  not  citizens  of  the  state  of  Tennessee  so  as  to  give  the  court 
jurisdiction  of  the  cause.  On  February  24, 1877^  the  court  sustained 
the  demurrer  upon  the  ground  that  it  had  "no  jurisdiction  of  the 
cause  of  action  in  plaintiffs'  declaration  alleged  and  set  forth,"  and 
dismissed  the  suit.  Afterwards^  on  October  20,  1877,  the  plaintiffs 
in  error  brought  the  present  suit  against  the  same  defendants  in  the  8 
•same  court  to  recover  the  same  tract  of  land.  The  declaration  in* 
this  cause  was  identical  with  that  in  the  former  action,  except  that 
in  this  case  the  following  averment  was  added : 

<*  Defendants  do  not  claim  under,  but  adversely  to,  and  deny  the  validity 
of  plaintiffs'  claim  of  title  under  the  aforesaid  acts  of  congress;  and  the  var 
Udity  of  plaintiffs'  claim  of  title  under  the  aforesaid  acts  of  congress  is  the 
only  question  in  controversy  between  the  plaintiffs  and  defendants." 

The  defendants  pleaded  the  seven-years'  limitation  prescribed  by 
the  statute  of  Tennessee,  to  which  the  plaintiffs  pleaded  the  follow- 
ing replication : 

*'Now  come  the  plaintifb,  by  attorneys,  and  as  to  defendants'  plea  herein 
pleaded  say,  that  on  the  thirty-flrst  of  December,  1873,  and  within  seven 
years  from  the  time  the  plaintiffs'  cause  of  action  accrued,  the  plaintiffs 
brought  suit  against  defendants  in  this  court  to  recover  possession  of  the  same 
premises  whereof  plaintiffs  here  now  seek  to  recover  possession ;  and  the  said 
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suit  was  commenced  upon  the  same  cause  of  action  that  the  plaintiffs*  now 
writ  and  action  are  founded ;  that  the  said  action,  so  commenced  as  aforesaid, 
was  duly  prosecuted  by  plaintiffs  until  the  first  of  September,  1877,  upon 
which  day  a  judgment  (which  said  judgment  remaining  of  record  in  this  court 
is  referred  to)  was  therein  rendered  by  said  circuit  court  upon  a  ground  not 
concluding  their  said  right  of  action.  The  record  of  said  former  suit  remains 
in  this  court,  and  plaintiffs  here  make  profert  of  the  same;  all  of  which  plain- 
tiffs are  willing  to  certify." 

The  defendants  demurred  to  this  replication  on  two  grounds: 
First,  because  it  appeared,  by  the  judgment  referred  to  and  made  a 
part  of  the  replication^  that  said  judgment  was  upon  the  merits; 
and,  second,  because  it  appeared  from  the  record  of  said  former  suit 
that  the  court  in  which  it  was  brought  had  no  jurisdiction  thereof, 
and  said  suit  was  dismissed  for  want  of  jurisdiction.  The  cause  was 
heard  upon  this  demurrer,  which  the  court  sustained,  and  entered 
judgment  dismissing  plaintiffs*  suit.  To  reverse  that  judgment  this 
writ  of  error  is  prosecuted. 

D.  E.  Myers,  W.  M.  Sneed,  S.  P.  Walker,  8.  Shellabarger,  and  J. 
M.  Wilson,  for  plaintiffs  in  error. 
S     P.  Phillips  and  W.  HaUett  PhiUips,  for  defendants  in  error. 

•  *  Woods,  J.  The  question  presented  by  the  record  is  the  sufficiency 
of  the  plaintiffs*  replication  to  the  defendants*  plea  of  the  seven- 
years*  statute  of  limitation.  The  limitation  relied  on  by  defendants  is 
that  prescribed  by  article  2765  of  the  Code  of  Tennessee^  which  is  as 
follows : 

'*  No  person,  or  any  one  claiming  under  him,  shall  have  any  action,  eithei 
at  law  or  in  equity,  for  any  lan(&,  etc,  but  within  seven  years  after  the 
right  of  action  has  accrued." 

The  plaintiffs  in  error  contend  that  their  present  action  is  saved 
from  the  bar  of  this  statute  by  the  provision  of  article  2765  of  the 
Code,  which  is  as  follows: 

"If  the  action  is  commenced  within  the  time  limited,  but  the  judgment 
or  decree  is  rendered  against  the  plaintiff  upon  any  ground  not  concluding 
his  right  of  action,  or  when  the  judgment  or  decree  &  rendered  in  favor  of 
the  plaintiff  and  is  arrested  or  reversed  on  appeal,  Uie  plaintiff  or  his  repre- 
sentatives or  privies  may  commence  a  new  action  within  one  year  after  the 
reversal  in  arrest." 

The  question  of  law  upon  which  the  parties  are  at  issue  is  whether 
the  judgment  rendered  February  24,  1877,  by  which  the  suit  begun 
December  31,  1873,  was  dismissed,  the  dismissal  being  on  the  ground 
that  the  court  bad  no  jurisdiction  of  the  cause  of  action  set  out  in 
the  declaration,  falls  within  the  saving  of  this  section  as  being  ren- 
dered on  a  ground  not  concluding  the  plaintiffs'  right  of  action.  It 
is  well  settled  that  the  judgment  of  a  court  dismissing  a  suit  for  want 
of  jurisdiction  does  not  conclude  the  plaintiffs*  right  of  action. 

In  Walden  v.  Bodiey,  14  Pet.  156,  it  was  said  by  this  court : 

<J     **A  decree  dismissing  a  bill  generally  may  be  set  up  in  bar  of  a  second  bill 

•  having  the  same  object  in  view,  but  when  the  bill^has  been  dismissed  on 
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the  ground  that  the  court  had  no  Jnrisdictioii,  whleh  shows  that  the  merits 
were  not  heard,  the  dismissal  is  not  a  bur  to  the  second  suit/' 

So  in  the  case  of  Hughes  v.  U.  S.  4  Wall.  282,  this  court  declared : 
"In  order  that  a  judgment  may  constitute  a  bar  to  another  suit  it  must  be 
rendered  in  a  proceeding  between  the  same  parties  or  their  privies,  and  the 
point  of  controversy  must  be  the  same  in  both  cases,  and  must  be  deter- 
mined on  its  merits.  If  the  first  suit  was  dismissed  for  defect  of  pleadings 
or  parties,  or  a  misconception  of  the  form  of  proceeding,  or  the  want  of 
jurisdiction,  or  was  disposed  of  on  any  ground  which  did  not  go  to  the  merits 
of  the  action,  the  judgment  rendered  will  prove  no  bar  to  another  suit."  See 
ilso,  GreenL  Ev.  §§  529,  580,  and  cases  there  cited. 

These  cases  would  seem  to  settle  the  question  against  defendants 
in  error,  for  they  decide  that  the  dismissid  of  a  suit  for  want  of  juris- 
diction is  upon  a  ground  not  concluding  the  right  of  action.  Defend- 
ants in  error,  however,  contend  that  the  bringing  of  a  suit  in  a  court 
having  no  jurisdiction  thereof  was  gross  negligence,  and  that  the 
current  of  authority  is  against  extending  the  terms  of  the  statute  to 
let  in  one  guilty  of  it.  Gases  might  be  supposed,  perhaps,  where  the 
want  of  jurisdiction  in  the  court  was  so  clear  that  the  bringing  of  a 
suit  therein  would  show  such  gross  negligence  and  indifference  as  to 
cut  the  party  off  from  the  benefit  of  the  saving  statute,  as  if  an  ac- 
tion of  ejectment  should  be  brought  in  a  court  of  admiralty,  or  a  bill 
in  equity  should  be  filed  before  a  justice  of  the  peace.  But  the  suit 
between  these  parties,  which  was  begun  December  81,  1873,  is  far 
from  being  such  a  case.  There  is  nothing  in  the  record  to  show  that 
it  was  dismissed  for  any  inherent  want  of  jurisdiction  in  the  court  in 
which  it  was  brought.  We  think  that  on  December  31, 1873,  when  said 
first  suit  was  brought,  the  circuit  courts  of  the  United  States,  under  the 
second  section  of  the  act  of  congress  of  March  8,  1883,  entitled  "An 
act  further  to  provide  for  the  collection  of  duties  on  imports,"  (4  St.S 
632,)  had  jurisdiction  of  a  suit  brought  to  ^recover  lands  purchased* 
at  a  sale  for  taxes  made  under  authority  of  the  act  of  June  7,  1862, 
for  the  collection  of  taxes  in  insurrectionary  districts,  where  the  title 
so  derived  was  disputed  by  defendants.  The  defect  was  in  the  dec- 
laration,  which,  although  it  averred  that  plaintiffs  claimed  title  under 
the  revenue  laws  of  the  United  States,  did  not  aver  that  their  title  in 
that  respect  was  disputed  by  defendants.  Had  such  an  averment 
been  made,  the  jurisdiction  of  the  court  would  have  appeared  on  the 
face  of  the  declaration.  Ex  parte  Smithy  94  U.  S.  455.  The  first 
suit  was  therefore  dismissed,  because  the  declaration  did  not  state 
the  jurisdictional  facts  upon  which  the  right  of  the  court  to  entertain 
the  suit  was  brought.  In  other  words,  the  case  was  dismissed  for  a 
defect  in  pleading.  In  the  present  suit  the  defect  of  the  declaration 
in  the  first  suit  is  supplied.  We  are  of  opinion,  therefore,  that  the 
plaintiffs  in  error  are  entitled  to  the  benefit  of  article  2755  of  the  Code 
of  Tennessee,  for  their  judgment  in  the  first  suit  was  not  upon  any 
ground  concluding  their  right  of  action,  nor  have  they  been  guilty  of 
V.8— 21 
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snoh  negligence  or  carelessness  in  the  bringing  of  their  first  suit  as 
should  exclude  them  from  the  benefit  of  the  said  article.  In  support 
of  the  proposition  that  plaintiffs  in  error  have  not  been  guilty  of  such 
negligence  as  should  exclude  them  from  the  benefit  of  article  2755, 
the  case  of  Ccle  y.  Mayor,  etc.,  5  Cold.  (Tenn.)  639,  is  much  in  point. 
Bee,  also,  Memphis  d  C.  R.  Co.  v.  Pillow,  9  Heisk.  (Tenn.)  248; 
Weathersly  v.  Weatherely,  31  Miss.  662;  Woods  v.  Houghton,  1  Gray, 
580;  Coffin  v.  CuUle,  16  Pick.  386;  Givens  v.  Bobbins,  11  Ala.  156, 
SkiUington  v.  Allison,  2  Hawks,  (N.  0.)  347;  Lansdale  v.  Cox,  7  J.  J. 
Marsh.  894;  Phelps  v.  Wood,  9  Vt.  404;  Spear  y.  Newell,  18  Vt.  288; 
Mathews  v.  Philips,  2  Salk.  425 ;  Kinsey  v.  Hayward,  1  Ld.  Eaym. 
434. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  further  proceedings  in  conformity 
with  this  opinion. 


(109  U.  8.  478) 

Randall  v.  Baltimobb  &  0.  B.  Go. 

(December  10, 1883.) 

DntBonNO  Vbrdiot— NsaiJOBKCB  of  Railboad  Corpokatiok— Failubb  to 
Bound  WmsTLB  or  Rmo  Bbli/— Pbbsonal  Ikjubt— Fbllow-Bbryant. 

When  the  eyidence  given  at  the  trial,  with  all  the  inferences  that  the  Jury  conld 
justifiably  draw  from  it,  is  insufficient  to  support  a  verdict  for  the  plaintiff,  so 
that  such  a  verdict,  if  returned,  must  be  set  aside,  the  court  may  dlreet  a  ver- 
dict for  the  defendant. 

A  ground  switch,  of  a  form  in  common  use.  was  placed  in  a  railroad  yard,  in  a  space 
six  feet  wide  between  two  tracks ;  the  lock  of  the  switch  was  in  the  middle  of 
the  space ;  and  the  handle,  when  lying  flat,  extended  to  within  a  foot  of  the 
adjacent  rail,  and  could  be  safely  and  effectively  worked  by  standing  in  the 
middle  opposite  the  lock,  using  reasonable  care.  The  brakeman  of  a  train  on 
one  of  the  tracks,  while  working  at  the  switch,  standing  at  the  end  of  the 
handle,  was  struck  by  an  engine  on  the  other  track.  Heldy  that  there  was  no 
such  proof  of  fault  on  the  part  of  the  railroad  corporation,  in  the  construction 
and  arrangement  of  the  switch,  as  would  support  an  action  against  it  for  the 
injury. 

A  brakeman,  working  a  switch  for  his  train  on  one  track  in  a  railroad  yard,  is  a 
fellow-servant  with  the  engineman  of  another  train  of  the  same  corporation 
upon  an  adjacent  track,  and  cannot  maintain  an  action  against  the  corpora* 
tion  for  an  injuir  caused  by  the  negligence  of  the  engineman  in  driving  his  en- 
gine too  fast,  and  not  giving  due  notice  of  its  approach,  without  proving  negli- 
gence of  the  corporation  in  employing  an  unfit  engineman. 

A  ftatute  which  provides  that  a  bell  or  whistle  shall  be  placed  on  every  locomotive 
engine,  and  shall  be  rung  or  sounded  by  the  engineman  or  fireman  60  rods  from 
any  highway  crossing,  and  until  the  highway  is  reached,  and  that  the  **  cor- 
poration owning  the  railroad  shall  be  liable  to  any  person  injured  for  all  dam- 
ages sustained  "  by  reason  of  neglect  so  to  do,  does  not  make  the  corporation 
liable  for  an  inluiy,  caused  by  negligence  of  the  engineman  or  fireman  in  this 
respect,  to  a  fellow-servant. 

In  Error  to  the  Girciiit  C!ourt  of  the  United  States  for  the  District 
of  West  Virginia. 
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B.  B.  Dovener,  for  plaintiff  in  error. 

John  K.  Cowen  and  C.  Boggesg^  for  defendant  in  error.  S 

Gbay,  J.  *This  is  an  action  against  a  railroad  corporation,  bja  brake-  * 
man  in  its  employ,  for  personal  injuries  received,  while  working  a 
Bwitch,  by  being  strack  by  one  of  its  locomotive  engines.  The  dec- 
laration, in  seven  different  counts,  alleged  as  grounds  of  action  that 
the  defendant  negligently  constructed  and  kept  its  tracks  and  switches 
in  a  defective  and  dangerous  condition ;  that  the  defendant,  by  one 
of  its  agents  and  servants,  who  was  at  the  time  unskillful,  negligent, 
and  unfit  to  perform  the  business  and  employment  that  he  was  en- 
gaged by  the  defendant  to  perform,  and  who  was  engaged  in  a  serv- 
ice for  the  defendant  other  and  different  from  the  service  in  which 
the  plaintiff  was  engaged,  and  whose  negligence,  unskillfulness,  and 
unfitness  were  known  to  the  defendant,  negligently  propelled  one  of 
its  locomotive  engines  against  and  over  the  plaintiff;  that  this  was 
done  without  sounding  any  whistle  or  ringing  any  bell,  as  required 
by  the  laws  of  the  state  of  West  Virginia;  and  that  the  defendant 
neglected  proper  precautions  in  the  selection  and  employment  of  itsU 
agents  and  servants.  *A  statute  of  West  Virginia  provides  that  ''a* 
bell  or  steam-whistle  shall  be  placed  on  each  locomotive  engine, 
which  shall  be  rung  or  whistled  by  the  engineer  or  fireman  at  the 
distance  of  at  least  sixty  rods  from  the  place  where  the  railroad 
crosses  any  public  street  or  highway,  and  be  kept  ringing  or  whistling 
until  such  street  or  highway  is  reached,"  under  a  penalty  of  not  ex- 
ceeding $100  for  each  neglect ;  and  that  *Hhe  corporation  owning  the 
railroad  shall  be  liable  to  any  person  injured  for  all  damages  sus- 
tained by  reason  of  such  neglect.''    St.  W.  Va.  1873,  c.  88,  §  31. 

As  we  understand  the  evidence  introduced  at  the  trial,  it  conclu- 
sively proved  the  following  facts :  The  injury  occurred  at  night,  at  a 
place  where,  as  the  plaintiff  himself  testified,  **  there  was  one  net- 
work of  tracks,"  in  the  defendant's  railroad  yard,  near  the  junction 
of  a  branch  road  with  the  main  road,  and  about  10  rods  from  a 
highway  crossing.  The  plaintiff  had  previously  been  employed  on 
another  part  of  the  road.  On  the  night  in  question,  in  the  per- 
formance of  his  duty  as  a  brakeman  on  a  freight  train,  he  unlocked 
a  switch  which  enabled  his  train  to  pass  from  one  track  to  another; 
and  he  was  stooping  down,  with  his  lantern  on  the  ground  beside 
him,  to  unlock  the  ball  of  a  second  switch  to  let  the  engine  of  his 
train  pass  to  a  third  track,  when  he  was  struck  and  injured  by  the 
tender  of  another  freight  engine,  in  no  way  connected  with  his  train, 
backing  down  on  the  second  track.  The  tender  projected  10  inches 
beyond  the  rail.  The  distance  between  the  adjacent  rails  of  the 
second  and  third  tracks  was  about  six  feet.  The  second  switch  was 
a  ground  switch  of  a  kind  in  common  use,  the  look  of  which  was  in 
the  center  of  the  space  between  the  two  tracks ;  and  the  handle  of 
which  was  about  two  feet  long,  and  when  lying  flat  extended  towards 
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either  tracks  and  when  thrown  one  way  opened  the  switch,  and  when 
thrown  the  other  way  dosed  it.  The  switch  could  be  worked  ef- 
ficiently and  safely  by  a  man  standing  midway  between  the  two 
tracks,  asing  reasonable  care.  It  coald  not  be  safely  worked  by 
standing  at  the  end  of  the  handle  while  an  engine  was  coming  on 

S  the  track  next  that  end.     Upright  switches  could  not  be  used,  at  a 

•*  place  where  the  tracks  were  so  nearHogether,  without  seriously  inter- 
fering with  the  moving  and  management  of  the  trains.  The  plaintiff 
testified  that  he  had  never  worked  a  ground  switch  before,  and  that 
the  first  switch  was  an  upright  switch.  But  he  admitted  on  cross* 
examination  that  the  two  kinds  of  switches  were  unlocked  in  the 
same  manner,  and  the  other  evidence  established  beyond  doubt 
that  the  first  switch  was  also  a  ground  switch.  A  single  witness, 
who  had  been  a  brakeman,  called  for  the  plaintiff,  in  answer  to  a 
question,  often  repeated,  of  his  counsel,  whether  that  was  a  safe  and 
proper  switch  to  be  used  at  that  point,  testified  that  he  could  not 
say  it  was  a  very  safe  place  at  that  time  there;  that  he  thought 
that  was  not  a  proper  kind  of  switch,  and  an  upright  switch  would 
have  been  more  convenient  to  handle;  that  he  did  not  think  it  was 
a  very  safe  ball  there;  that  he  thought  it  was  not  a  safe  ball  there; 
and  that  it  could  not  be  unlocked  without  danger  while  an  engine  or 
train  was  coming  upon  the  other  track.  The  engine  which  struck 
the  plaintiff  was  being  driven  at  a  speed  of  about  12  miles  an  hour, 
by  an  engineman  in  the  defendant's  employ,  and  there  was  evidence 
tending  to  show  that  it  had  no  light  except  the  head-light,  and  no 
bell,  and  that  its  whistle  was  not  sounded.  There  was  no  evidence 
that  the  tracks  were  improperly  constructed,  or  that  the  engineman 
was  unfit  for  his  duty.  The  other  grounds  of  action  relied  on  were, 
improper  construction  and  arrangement  of  the  switch ;  negligence  of 
the  defendant  in  running  its  engine,  by  an  unskillful  and  negligent 
engineman,  alleged  to  have  been  engaged  id  a  different  service  for 
the  defendant  from  that  in  which  the  plaintiff  was  engaged;  and 
omission  to  comply  with  the  requirements  of  the  statute  of  West  Vir- 
ginia. At  the  close  of  the  whole  evidence  (of  which  all  that  is  ma- 
terial is  above  stated)  the  court  directed  the  jury  to  return  a  ver- 
dict for  the  defendant,  because  the  evidence  was  such  that  if  a  ver- 
dict should  be  returned  for  the  plaintiff  the  court  would  be  compelled 
to  set  it  aside.     A  verdict  for  the  defendant  was  accordingly  re- 

Stumod,  and  the  plaintiff  sued  out  this  writ  of  error. 

•  *1.  It  is  the  settled  law  of  this  court  that  when  the  evidence  given 
at  the  trial,  with  all  inferences  that  the  jury  could  justifiably  draw 
from  it,  is  insufficient  to  support  a  verdict  for  the  plaintiff,  so  tnat 
such  a  verdict,  if  returned,  must  be  set  aside,  the  court  is  not  bound 
to  submit  the  case  to  the  jury,  but  may  direct  a  verdict  for  the  de- 
fendant. Pleasants  v.  Fant,  22  Wall.  116;  Herbert  v.  Butler,  97  U. 
8.  819;  BowditchY.  Boston,  101  U.  8.  16;  Qriggs  v.  Houston,  104 
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U.  S.  553.  And  it  has  recently  been  decided  by  the  house  of  lords, 
upon  careful  consideration  of  the  previous  cases  in  England,  that  it 
is  for  the  judge  to  say  whether  any  facts  have  been  established  by 
sufficient  evidence  from  which  negligence  can  be  reasonably  and  le- 
gitimately inferred;  and  it  is  for  the  jury  to  say  whether  from  those 
facts,  when  submitted  to  them,  negligence  ought  to  be  inferred.  Metro* 
politan  Ry.  Co.  v.  Jackson^  3  App.  Gas.  193. 

Tried  by  this  test,  there  was  no  sufficient  evidence  of  any  negli- 
gence on  the  part  of  the  railroad  company,  in  the  construction  and 
arrangement  of  the  switch,  to  warrant  a  verdict  for  the  plaintiff  on 
that  ground.  The  testimony  of  the  plaintiff  and  of  his  witness  was 
too  slight.  A  railroad  yard,  where  trains  are  made  up,  necessarily  has 
a  great  number  of  tracks  and  switches  close  to  one  another,  and  any  S 
one  who  enters  the  service*of  a  railroad  corporation,  in  any  work  con-  • 
nected  with  the  making  up  or  moving  of  trains,  assumes  the  risks  of 
that  condition  of  things.  Although  it  was  night,  and  the  plaintiff  had 
not  been  in  this  yard  before,  his  lantern  afforded  the  means  of  per- 
ceiving the  arrangement  of  the  switch  and  the  position  of  the  adjacent 
tracks.  The  switch  was  of  a  form  in  common  use,  and  was,  to  say 
the  least,  quite  as  fit  for  its  place  and  purpose  as  an  upright  switch 
would  have  been.  It  could  have  been  safely  and  efficiently  worked 
by  standing  opposite  the  lock,  midway  between  the  tracks,  using 
reasonable  care ;  and  it  was  unnecessary,  in  order  to  work  it,  to  stand, 
as  the  plaintiff  did,  at  the  end  of  the  handle,  next  the  adjacent  track. 

2.  The  general  rule  of  law  is  now  firmly  established,  that  one  who 
enters  the  service  of  another  takes  upon  himself  the  ordinary  risks  of 
the  negligent  acts  of  his  fellow-servants  in  the  course  of  the  employ- 
ment. This  court  has  not  hitherto  had  occasion  to  decide  who  are 
fellow-servants,  within  the  rule.  In  Packet  Co.  v.  McCue,  17  Wall. 
508,  and  in  Railroad  Co.  v.  Fort,  Id.  558,  the  plaintiff  maintained 
his  action  because  at  the  time  of  the  injury  he  was  not  acting  under 
his  contract  of  service  with  the  defendant.  In  the  one  case,  he  had 
wholly  ceased  to  be  the  defendant's  servant;  in  the  other,  being  a 
minor,  he  was  performing,  by  direction  of  his  superior,  work  outside 
of  and  disconnected  with  the  contract  which  his  father  had  made  for 
him  with  the  defendant.  In  Hough  v.  Ry.  Co.  100  U.  S.  213,  and  in 
Wabash  Ry.  Co.  v.  McDaniels,  107  U.  S.  454,  [S.  C.  2  Sup.  Ct.  Rep. 
982,]  the  action  was  for  the  fault  of  the  master,  either  in  providing 
an  unsafe  engine,  or  in  employing  unfit  servants. 

Nor  is  it  necessary,  for  the  purposes  of  this  case,  to  undertake  to 
lay  down  a  precise  and  exhaustive  definition  of  the  general  rule  in 
this  respect,  or  to  weigh  the  conflicting  views  which  have  prevailed 
in  the  courts  of  the  several  states;  because  persons  standing  in  such 
a  relation  to  one  another  as  did  this  plaintiff  and  the  engineman  of 
the  other  train,  are  fellow-servants,  accordiug  to  the  very  great  pre- 
ponderance of  judicial  authority  in  this  country,  as  well  as  the  uni- 
form course  of  decision  in  the  house  of  lords^  and  in  the  English  and 
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•  Irish'eoarts,  as  is  dearly  shown  by  the  cases  cited  in  the  margin.' 
They  are  employed  and  paid  by  the  same  master.  The  duties  of  the 
two  bring  them  to  work  at  the  same  place,  at  the  same  time,  so  that 
the  negligence  of  the  one  in  doing  his  work  may  injure  the  other  in 
doing  his  work.  Their  separate  services  have  an  immediate  common 
object — the  moving  of  the  trains.  Neither  works  under  the  orders  or 
control  of  the  other.  Each,  by  entering  into  his  contract  of  service, 
takes  the  risk  of  the  negligence  of  the  other  in  performing  his  service; 
and  neither  can  maintain  an  action  for  an  injury  caused  by  such 
negligence  against  the  corporation,  their  common  master. 

The  only  cases  cited  by  the  plaintiff,  which  have  any  tendency  to 
support  the  opposite  conclusion,  are  the  decisions  of  the  supreme 
court  of  Wisconsin  in  Chamberlain  v.  Milwaukee  dtM^R.R.  Co.  11  Wis. 
248,  and  of  the  supreme  court  of  Tennessee  in  HayneM  v.  East  Ten- 
^^nessee  d  O.  R.  Co.  3  Gold.  222,  each  of  which  wholly  rejects  thedoc- 
7  trine  of  the  master's  exemption  from  liability  to  one  servant*for  the 
negligence  of  another,  and  the  first  of  which  has  been  overruled  by 
the  later  cases  in  the  same  state.  This  action  cannot  therefore  be 
maintained  for  the  negligence  of  the  engineman  in  running  his  en- 
gine too  fast,  or  in  not  giving  due  notice  of  its  approach. 

3.  The  statute  of  West  Virginia,  on  which  the  plaintiff  relies,  has  no 
application  to  this  case.  There  is  no  evidence  that  the  engine  which 
struck  the  plaintiff  was  about  to  cross  a  highway;  and  the  main,  if 
not  the  sole,  object  of  the  statute  evidently  was  to  protect  travelers 
on  the  highway.  O'DonneU  v.  Providence  d  W.  R.  Co.  6  R.  I.  211; 
Harty  v.  Cent.  R.  Co.  42  N.  Y.  468.  It  may,  perhaps,  include  pas- 
sengers  on  the  trains,  or  strangers,  not  trespassers,  on  the  line  of  the 
road.  But  it  does  not  supersede  the  general  rule  of  law  which  ex- 
empts the  corporation  from  liability  to  its  own  servants  for  the  fault 
of  their  fellow-servants. 
Judgment  affirmed. 

1  Farmai  ▼.  Botton  <#  TT.  R.  Oo,  4  Mete.  49 ;  Hdden  ▼.  FUMurg  R.  Oo.  129 
Mass.  268;  Coon  v.  Syracuse  it  U.  B.  Co.  5  N.  Y.  492;  WHgJU  ▼.  N.  T.  Cent.  R.  Co, 
25  N.  Y.  562 ;  Besel  v.  N.  Y.  Cent,  etc.,  B.  Oo.  70  N.  Y.  171 ;  Slater  v.  Jewett,  85  N.  Y. 
61;  McAndrewar.  Burm,  10  Vroom,  117;  Smith  v.  O^crdlron  Go.  13  Vroom,  467: 
Lehigh  VaUey  Coal  Go.  ▼.  Jones,  86  Pa.  St.  482;  Whaalan  v.  MadBiver  B.  Co.  8  Ohio 
St.  249 ;  Pittsburgh,  F.  W.  <#  O.  By,  Co.  v.  Devinney,  17  Ohio  St.  197 ;  Slattery's  Adm'r 
V.  Toledo  tt  W.  By.  Go,  23  Ind.  81 ;  SmiihT.  Potter, 46 Mich.  258 ;  [S.  C.  9  N.  W.  Rbp. 
273;]  Mosdey  y.  Ghamberlin,  18  Wis.  731;  Gooper  ▼.  Milwaukee  d^  Prairie  du  Chicn 
By.  Go.  23  Vvis.  668;  SuUiwn  v.  Mississippi  <0  M.  B.  659.  11  Iowa,  421;  Peterson  ▼. 
Whitebreast  Goal  dt  M.  Co.  50  Iowa,  673 ;  Foster  v.  Minnesota  Gent.  B.  Co.  14  Minn. 
360,  (Gil.  277;)  Ponton  v.  WUmington  dt  W.  B.  Co.  6  Jones,  Law,  (N.  C.)  243;  Louis- 
viUs  B.  Go.  V.  Bobinson,  4  Bush,  507;  Mobile  dt  M.  By.  Co.  ▼.  Smith,  59  Ala.  245 ;  Ho- 
gan  ▼.  Cent.  Pac.  B.  Go.  49  Gal.  128;  Kielley  v.  Beleher  Mining  Co.  3  Sawy.  500; 
ffutehinson  ▼.  York,  If.  dt  B.  By,  Co.  5  Exch.  343;  BartonshiU  Coal  Go.  v.  Beid,  3 
Macq.  266 ;  BartonshiU  Goal  Co.  v.  McGuire,  Id.  300 ;  WHson  v.  M&rry,  L.  R.  1  H.  L. 
8c.  App.  Cas.  326 ;  Morgan  ▼.  Vale  of  Neath  By.  Co.  5  Best  &  B.  570,  736 ;  S.  C.  L. 
R  1  Q.  B.  149 ;  Tunney  v.  Midland  By,  Go.  L.  R.  1  C.  P.  291 ;  Charles  v.  TayUr,  3 
O.  P.  Diy.  492 ;  Gonway  y.  Belfast  dt  N.  O.  By,  Go.  Ir.  R.  9  C.  L.  498,  and  Ir.  R.  11 
O.  L.  345. 
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(109  U.  S.  486) 

Elzjb  and  others  v.  Davis. 

(December  10, 1888.) 

BouirT  JuBiHDiOTZON— XJiriTBD  Btatbb  Gntouir  Coubt— Citizenship^Suit  to 
8bt  Abidb  Wnji— AooounnKO  bt  Pabtibb  in  Pobsbbsion— Action  at  Law. 

The  circuit  court  of  the  United  Statee  for  the  district  of  Louisiana  has  no  juris- 
diction of  a  suit  in  equity  instituted  by  citizens  of  another  state,  as  heirs  at 
law,  to  set  aside  and  annul  the  probate  of  a  will  of  real  estate,  and  declare  the 
same  null  and  void,  on  the  ground  of  want  of  mental  capacity  and  undue  in* 
fluence,  and  to  compel  an  account  of  the  rente  and  profits  of  the  property  by 
the  testamentary  heir  in  possession  thereof. 

Appeal  from  the  Ciroait  Court  of  the  United  States  for  the  District 
of  Louisiana. 

Charle$  C.  Leeds  and  WiUiam  Reed  Mills,  for  appellants. 

J.  D.  McPherean  and  C.  Carlisle,  for  appellee.  | 

^Matthews,  J.  The  appellants,  who  were  complainants  below,  are* 
alleged  in  the  bill  of  complaint  to  be,  respectively,  citizens  of  New 
York  or  Missouri,  or  British  subjects  and  aliens,  the  defendant  being 
a  citizen  of  Mississippi.  It  is  set  forth  in  the  bill  that  Sarah  Ann 
Dorsey  died  on  July  4,  1879,  seized  in  fee-simple  of  certain  real  es-§ 
tate,  consisting^of  two  plantations  in  Tensas  parish,  in  Louisiana,  an? 
estate  called  Beauvoir  and  other  property  in  Harrison  county,  Mis- 
sissippi, and  real  estate,  not  described,  in  Arkansas,  besides  a  large 
amount  of  movable  and  personal  property,  rights  and  credits,  also 
not  described ;  that  she  died,  leaving  no  heirs  in  the  ascending  or  de- 
scending lines,  the  appellants  being  her  next  of  kin  and  sole  legal 
heirs  in  the  collateral  line,  entitled  to  succeed,  in  case  of  intestacy, 
to  the  whole  of  her  estate;  that  during  her  life-time,  on  May  10, 
1878,  Mrs.  Dorsey,  by  a  notarial  act  of  procuration,  constituted  the 
defendant  her  agent  and  attorney  in  fact,  with  full  and  special  pow- 
ers to  take  exclusive  control,  charge,  and  management  of  all  her 
property  and  estate,  and  all  transactions  and  business  in  any  manner 
connected  therewith,  including  the  power  "for  and  in  her  name  to 
sue  and  to  be  sued,  to  purchase,  lease,  alienate,  or  incumber  real  es- 
tate situate  anywhere,  to  borrow  money,  execute  notes,  or  other  evi- 
dences of  indebtedness;  that,  in  virtue  of  said  agency,  the  defendant 
entered  upon  and  assumed  the  exclusive  management  of  said  prop- 
erty and  business,  and  took  possession  of  all  account-books,  title 
deeds,  and  papers  thereto  appertaining,  and  continued  in  the  exclu- 
sive control,  management,  and  possession  as  said  agent  to  the  time 
said  agency  expired  by  the  death  of  the  principal,  and  since  her  said 
death  has  still  continued  in  said  exclusive  possession,  management, 
and  control;  that  though,  on  the  expiration  of  said  agency,  it  was  in- 
cumbent on  and  the  duty  of  said  defendant  to  render  to  said  heirs,  all 
of  whom,  and  their  respective  rights,  were  well  known  to  him,  a  full. 
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fair,  and  correct  account  of  his  administration  of  said  agency,  and  to 
surrender  to  them,  all  and  singular,  the  said  property,  account-books, 
title  deeds,  papers,  etc.,  which  had  then  come  into  his  possession,  and 
which  your  orators  had  well  hoped  he  would  have  done,  yet,  on  the 
expiration  of  his  said  agency,  said  defendant,  notwithstanding  ami- 
cable demand,  refuses  still  so  to  do/'  It  is  further  alleged  in  the 
Sbill  that  the  defendant  claims  that  the  said  Sarah  Ann  Dorsey,  by 
•  her  last  will  and  testament,*  bequeathed  to  him  all  her  property,  for 
his  own  sole  use  and  benefit,  and  thereby  constituted  him  her  sole 
heir  and  executor,  and  that,  by  virtue  thereof,  he  is  entitled  in  his 
own  right  to  said  estate;  and  the  bill  admits  that  on  July  15,  1879, 
the  defendant  caused  to  be  filed  in  the  second  district  court  for  the 
parish  of  Orleans  an  instrument  written  and  signed  by  Sarah  Ann 
Dorsey,  of  which  the  following  is  a  copy: 

^Beauvoih,  Habrison  Co.,  Miss.,  Jan.  4, 1878. 

**!,  Sarah  Ann  Dorsey,  of  Tensas  parish.  La.,  being  aware  of  the  uncer- 
tainty of  life,  and  being  now  in  sound  health  in  mind  and  body,  do  make 
this  my  last  will  and  testament,  which  I  write,  sign,  and  seal  with  my  own 
hand,  in  the  presence  of  three  competent  witnesses,  as  I  possess  property  in 
the  states  of  Louisiana,  Mississippi,  and  Arkansas.  I  owe  no  obligation  of 
any  sort  whatever  to  any  relation  of  my  own;  I  have  done  all  I  could  for 
them  during  my  life;  I  therefore  give  and  bequeath  all  my  property,  real, 
personal,  and  mixed,  wherever  located  and  situated,  wholly  and  entirely, 
without  hindrance  or  qualification,  to  my  most  honored  and  esteemed  friend, 
Jefferson  Davis,  ex-president  of  the  confederate  states,  for  his  own  sole  use 
and  benefit,  in  fee-simple,  forever;  and  I  hereby  constitute  him  my  sole  heir, 
executor,  and  administrator.  If  Jefferson  Davis  should  not  survive  me,  I 
give  all  that  I  have  bequeathed  to  him  to  his  youngest  daughter,  Yarina. 

<*!  do  not  intend  to  share  the  ingratitude  of  my  country  towards  the  man 
who  is,  in  my  eyes,  the  highest  and  noblest  in  existence. 

"In  testimony  whereof  I  sign  this  will,  written  with  my  own  hand,  in  the 
presence  of  W.  T.  Watthall,  F.  S.  Hewes,  and  John  G.  Craig,  subscribing 
witnesses,  resident  in  Harrison  county,  Mississippi. 

[Signed]  **  Sabah  Ann  Dobskt. 

*'At  Mississippi  City,  on  the  fourth  day  of  January,  eighteen  hundred  and 
seventy-eight,  the  above-named  Sarah  Ann  Dorsey  signed  and  sealed  this 
instrument,  and  published  and  declared  the  same  as  and  for  her  last  will, 
and  we,  in  her  presence  and  at  her  request,  and  in  the  presence  of  each 
other,  have  hereunto  subscribed  our  names  as  witnesses. 

"W.T.  Watthall. 
•♦F.  S.  Hewbs. 
a  *' John  C.  Cbaio." 

"  *  But  it  is  charged  that  the  pretended  will  is  not  valid,  but  is  void, 
because  at  the  time  of  writing  and  signing  the  same  Sarah  Ann 
Dorsey  was  not  of  sound  and  disposing  mind,  because  the  same  was 
written  and  signed  by  her  when  under  the  undue  influence  of  the  de- 
fendant, which  undue  influence  excited  and  aggravated  the  causes  de- 
priving her  of  a  sound  and  disposing  mind,  rendering  her  more  sus- 
ceptible to  such  undue  influence,  and  because  the  motive  and  object 
inducing  and  controlling  the  testatrix  to  make  the  same  were  contrary 
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to  law.  The  bfll  then  proceeds  to  recite  in  detail  a  narrative  of  facta 
alleged  in  support  of  these  charges  affecting  the  testamentary  capacity 
of  Mrs,  Dorsey  and  the  integrity  of  the  execution  of  the  instrument 
as  her  testament;  and  alleges  further  that  the  defendant,  ""though  in 
nowise  ignorant  of  the  premises  hereinbefore  set  forth  touching  the 
nullity  of  said  alleged  will,"  nevertheless  resorted  to  proceedings  be- 
fore the  second  district  court  for  the  parish  of  Orleans  for  the  probate 
thereof,  '* ex  parte  and  without  any  previous  notification  thereof,  judi*^ 
oial  or  extrajudicial."    And  it  is  thereupon  further  alleged :  ^;5;'  ; 

**  That  by  said  proceedings  it  appears  that  on  the  fifteenth  July,  1879, 
defendant,  through  his  attorneys,  filed  his  certain  petition,  in  which  he  allegea 
that  by  the  tenor  of  the  last  will  and  testament  of  Mrs.  Sarah  Ann  Dorsey, 
dated  fourth  January,  1878,  he  is  made  the  legatee  and  executor  of  the  de- 
ceased; that  said  will  had  been  on  said  day  filed,  and  which  he  prays  might 
be  duly  proved  according  to  law;  that  thereupon  an  order  was  obtained  that 
said  will  should  be  proved  before  the  Judge  of  said  court  forthwith;  that  in 
accordance  with  said  order,  and  on  proof  that  said  instrument  was  wholly 
written,  dated,  and  signed  in  the  handwriting  of  the  testatrix,  (the  only  proof 
essential  under  the  laws  of  Louisiana  and  the  practice  of  its  courts  for  an  ex 
parte  probate  of  an  olographical  wiU,^  and  on  the  further  (and  unusual  in  such 
ea;  parte  probate)  sworn  statement  of  two  of  the  subscribing  witnesses  that  'the 
testatrix,  Mrs.  Sarah  Ann  Dorsey,  at  the  time  of  the  execution  of  the  afore- 
said will,  was  of  sound  and  disposing  mind, '  a  decree  of  probate,  in  usual  ^ 
form,  was  rendered,  decreeing  the  probate  and  registry  of  the  will  and  execa- « 
tion  of  its  provisions,*including  the  issuing  of  letters  of  executorship,  on  de-  • 
f endant's  complying  with  the  provisions  of  law. 

'*  That  by  said  proceedings  it  further  appears  that  without  previously  qual- 
if^ng  as  executor,  or  applying  for  an  order  of  inventory,  or  in  any  manner 
showing  to  the  court  the  amount  of  the  indebtedness  of  the  succession; 
without  tendering  any  security  to  creditors,  or  deferring  his  application  for  a 
reasonable  time  within  which  creditors  might,  should  they  desire,  demand  of 
him  security,  or  heirs  might  contest  the  validity  of  the  will,  or  any  of  its 
provisions,  or  the  sufilciency  of  the  testimony  of  its  probate, — proceedings 
not  only  usual,  but,  as  to  most  of  them,  essential  prerequisites  to  any  demand 
by  a  testamentary  heir  or  universal  legatee  to  be  put  in  possession  of  an  es- 
tate; yet,  notwithstanding  this,  said  defendant,  on  the  said  fifteenth  July, 
by  representing  to  the  court  that  the  testatrix  left  no  forced  heirs  and  owed 
no  considerable  debts,  that  he  was  wiUing  to  accept  and  take  the  succession  pure 
and  simple,  and  that  in  his  opinion  *  there  is  no  necessity  of  further  admin- 
istration,' obtained  an  order  Hhat^  as  the  sole  and  universal  legatee  of  the 
late  Sarah  Ann  Dorsey,  petitioner,  Jefferson  Davis,  be  put  in  possession  of 
all  the  property,  real,  personal,  and  mixed,  left  by  her,  and  wherever  situ- 
ated/ 

'*That  by  said  proceedings  and  decrees  said  second  district  court  ceased  to 
have  jurisdiction  over  or  regarding  the  administration  of  said  succession,  and, 
owing  to  his  citizenship  and  the  limited  Jurisdiction  of  said  court,  defendant 
in  the  premises  ceased  to  be  in  any  manner  farther  amenable  or  subject  to  its 
jurisdiction. 

"•  That  although  said  proceedings  and  decrees,  as  your  orators  are  advised, 
are  not  rea  adjudicata  against  them,  yet,  nevertheless,  in  virtue  thereof,  said 
will  and  its  order  of  probate  are  and  will  remain  a  muniment  of  title  in 
defendant  to  aU  and  singular  the  estate  of  said  Sarah  Ann  Dorsey  so  long  as 
said  will  and  order  of  probate  shall  remain  unannuUed  and  unrevoked  through 
Judicial  proceedings  had  contradictorily  with  said  defendant" 
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Aud  it  is  farther  alleged  that  this  decree  of  probate  was  imad- 
yisedly  rendered,  and  shoald  be  revoked,  canceled,  and  recalled,  for 
the  reasons  rendering  said  will,  of  which  it  is  the  probate,  nail  and 
void,  and  becaase  the  testimony  given  in  sapport  of  the  probate  was 
false  and  erroneous,  and  becaase,  even  if  uncontradicted,  it  would  be 
S  insufficient. 

•  *It  is  further  charged  in  the  bill  that  the  defendant  also  claims 
title  to  the  estate  in  Mississippi  called  "Beau voir,"  by  virtue  of  a  sale 
to  him  of  said  property,  and  a  conveyance  thereof  made  by  Sarah 
Ann  Dorsey,  February  19, 1879,  a  copy  of  which  is  set  out,  which  the 
appellants  aver,  however,  to  be  null  and  void,  for  the  same  reasons 
on  which  they  allege  the  will  to  be  void,  and  because  at  the  time  the 
defendant  occupied  towards  the  said  Sarah  Ann  Dorsey  such  a  rela* 
tion  of  trust  and  confidence  as  that  he  had  no  right  to  purchase  the 
property,  and  that  his  consent  to  the  sale  thereof  to  himself,  without 
security  for  the  payment  of  the  price,  which  was  below  its  value,  was 
a  violation  of  his  trust,  for  which  reasons,  it  is  claimed,  said  sale 
should  be  canceled  and  annulled.  It  is  also  alleged  in  the  bill, 
""that,  owing  to  the  complicated  character  of  the  said  agency  thus 
held  by  defendant,  an  account  thereof,  as  herein  demanded,  cannot 
properly  be  taken  except  in  a  court  of  equity.  ** 

The  prayer  of  the  bill  is  as  follows : 

^And  that  it  may  be  decreed  that  the  said  alleged  will  of  the  said  Sarah 
Ann  Dorsey,  dated  *  Beauvoir,  Harrison  county,  Mississippi,  January  4, 1878,' 
and  filed  in  the  second  district  court  for  the  parish  of  Orleans  in  the  record 
of  her  succession,  under  No.  41,876  of  the  docket,  on  the  fifteenth  July,  1879, 
be  canceled  and  annulled  as  absolutely  void  and  of  no  effect  in  law;  and 
that  the  decree  of  probate  of  said  alleged  will,  and  the  decree  recognizing 
said  defendant  to  be  the  sole  and  universal  legatee  of  said  Sarah  Ann  Dor- 
sey, and  as  such  ordered  to  be  put  in  possession  of  all  the  property  left  by 
her,  wherever  sitaated,  both  rendered  on  said  fifteenth  July,  1879,  and  in  ea> 
tenao  set  forth  in  Exhibit  B,  be  revoked,  canceled,  and  recalled  as  absolutely 
void  and  of  no  effect  in  law,  and  that  the  alleged  sale  and  conv^ance  of 
property  situate  in  Harrison  county,  Mississippi,  by  said  Mrs.  Dors^  to  de- 
fendant, on  the  nineteenth  February,  1879,  and  in  extemo  set  forth  in  Ex- 
hibit 0,  be  canceled  and  annulled  as  absolutely  void  and  of  no  effect  in  law, 
in  so  for  as  either  said  will,  decree  of  probate,  decree  of  possession,  or  sale, 
^  in  any  manner  to  be  pleaded  by  defendant  as  recognizing  him  as  testament- 
A  ary  heir  and  universal  legatee  of  said  Sarah  Ann  Dorsey,  or  as  a  muniment 

•  of  title  or  legal  bar  against^ur  orators  or  their  coheirs  as  her  legal  and  sole 
heirs,  and  as  such  entitled  to  the  ownership  and  possession  of  all  and  singu- 
lar the  property  belonging  to  her  estate,  and  which  in  any  manner  has  come 
Into  the  possession  of  said  defendant,  either  as  agent  or  trustee. 

**And  that  it  be  further  decreed  that  said  defendant  come  to  a  full  and 
fair  account  of  aU  and  singular  his  acts  and  doings  of  his  agency  under  the 
said  act  of  procuration  of  May  10, 1878;  and  that  it  be  decreed  the  defendant 
furnish  to  this  honorable  court  a  full  and  detailed  statement  of  all  proper- 
ties, real  and  personal,  of  said  Sarah  Ann  Dorsey,  which  came  into  his  pos- 
session or  under  his  control  and  management  as  her  agent,  or  of  which  he 
has  taken  possession  under  and  by  virtue  of  said  alleged  will  or  said  decrees 
«f  the  second  district  court  of  July  16, 1879,  or  said  allied  sale  of  February 
19, 1879. 
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''And  that  it  be  farther  decreed  that  said  defendant  at  once  surrender 
unto  orators,  and,  if  so  desired  by  them,  jointly  with  their  coheirs,  the  pos- 
session of  all  said  property,  including  all  books,  papers,  evidences,  title-deeds, 
etc,  which,  belon^g  to  said  estate,  at  any  time  since  May  10, 1878,  has  com» 
Into  his  possession. 

*'And  that  defendant  be  perpetually  enjoined  and  restrained  by  the  decree 
of  this  court  from  setting  up  or  pleading  said  alleged  will,  said  decree  of  pro* 
bate»  said  decree  of  possession,  and  said  act  of  sale,  or  any  title,  right,  or 
elaim  thereunder,  against  your  orators  as  next  of  kin  and  legal  heirs  of  said 
Mrs.  Sarah  Ann  Dorsey. 

''And  that  it  be  further  decreed  that  defendant  make  a  full  and  true  di&- 
tovery  and  disclosure  of  and  concerning  all  and  singular  the  transactions 
and  matters  appertaining  to  or  connected  with  his  said  agency,  as  well  dur- 
ing the  life-time  as  since  the  death  of  his  principaL  And  that  defendant 
may  be  decreed  to  come  to  an  account  with  your  orators,  to  be  taken  by  and 
mnder  the  direction  and  decree  of  this  honorable  court,  of  all  his  dealings 
and  transactions  under  the  agency  assumed  by  him  under  the  act  of  procu- 
ration of  May  10, 1878,  or  as  trustee  since  Mrs.  Dorsey's  death,  and  to  pay 
over  to  orators  what  shall  be  found  due  to  them  by  defendant  upon  the  tak- 
ing of  said  account."  ei 

To  this  bill  the  defendant  below  filed  a  demurrer,  whioh^demarrei^ 
was  sustained,  and  a  decree  rendered  dismissing  the  bill  without  pre- 
judice, to  reverse  which  this  appeal  is  prosecuted. 

One  of  the  main  objects  of  this  bill  is  to  obtain  from  the  defendant 
an  account  of  the  rents  and  profits  received  by  him  of  the  estate 
formerly  belonging  to  Sarah  Ann  Dorsey,  and,  in  order  thereto,  a 
declaration  that  the  legal  title  to  that  estate  is  vested  in  them  as  her 
heirs  at  law  and  next  of  kin,  in  a  decree  that  the  alleged  will  under 
which  the  defendant  claims,  and  the  probate  thereof,  are  null  and 
void.  It  is  admitted  that  the  defendant  is  in  possession,  and  that 
he  holds  adversely  to  the  appellants;  and  there  is  a  prayer  in  the 
bill  for  a  recovery  of  the  possession.  In  no  respect  does  it  differ  from 
the  frame  of  the  bill  in  Hipp  v.  Babin,  19  How.  271.  In  that  case 
the  complainants  sought  by  a  bill  in  equity  to  recover  possession  of 
real  estate  to  which  they  claimed  title,  as  against  a  judicial  sale,  al- 
leged to  be  void  as  against  them,  under  which  the  defendants  were 
in  possession,  and  also  for  an  account  of  rents  and  profits.  The 
eonrt  refused  to  entertain  the  prayer  for  the  recovery  of  the  posses- 
sion, on  the  ground  that  the  remedy  of  the  complainants  at  law  was 
plain  and  adequate.  It  was  urged  that  the  bill  would,  nevertheless, 
lie  for  the  account.  To  this  Mr.  Justice  Gamfbbll,  delivering  the 
opinion  of  the  court,  replied  as  follows : 

<'Nor  can  the  court  retain  the  bill  under  an  impression  that  a  court  of 
ehancery  is  better  adapted  for  the  adjustment  of  the  accounts  for  rents,  prof- 
its, and  improvements.  The  rule  of  the  court  is  that  when  a  suit  for  the 
recovery  of  the  possession  can  be  properly  brought  in  a  court  of  equity,  and 
a  decree  is  given,  that  court  will  direct  an  account  as  an  incident  in  the 
cause.  But  when  a  party  has  a  right  to  a  possession  which  he  can  enforce 
at  law,  his  right  to  the  rents  and  profits  is  also  a  legal  right,  and  most  be  en- 
forced in  the  same  Jurisdiction.  The  instances  where  bills  for  an  account  of 
rents  and  profits  have  been  maintained  are  those  in  which  special  groonds 
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have  been  stated  to  show  that  ooorts  of  law  could  not  give  a  plain,  adequate, 

^  and  complete  remedy.    Ko  instances  exist  where  a  person  who  had  been  suo- 

^MBsful  at  law  has  been  allowed  to  file  a  bill  for  an  account  of  rents  and 

•  profits  during  the  tortious  possession  held  against  him,  or  in  which  the*com- 

plexify  of  the  account  has  afforded  a  motive  for  the  interposition  of  a  court 

•f  chancery  to  decide  the  title  and  to  adjust  the  account" 

This  case  was  cited,  and  its  doctrine  approved  and  applied,  in  the 
recent  case  of  Root  v.  Ry.  Co.  105  U.  S.  189-212. 

In  the  present  bill  no  circumstances  are  alleged  to  except  the  case 
from  the  general  rule.  The  defendant  did  not  aostain  towards  the 
complainants  at  any  time  any  relation  of  trust  and  confidence;  he 
was  not  their  agent;  and  any  right  which  they  can  assert  against 
him  for  the  rents  and  profits  of  the  estate  is  altogether  dependent 
upon  their  title  to  that  estate,  and  cannot  arise  until  that  has  been 
established.  The  title  which  they  assert  to  that  is  not  an  equitable, 
but  a  legal  title,  as  heirs  at  law  and  next  of  kin  of  Sarah  Ann  Dor- 
sey,  and  is  to  be  established  and  enforced  by  a  direct  proceeding  at 
law  for  the  recovery  of  the  possession  which  they  allege  the  appellee 
illegally  withholds.  There  is  no  ground,  therefore,  on  which  the  bill 
can  be  supported  for  the  account  as  prayed  for. 

It  is  contended,  however,  for  the  appellants  that  the  bill  ought  to 
have  been  maintained,  for  the  purpose  of  decreeing  the  invalidity  of 
the  will  of  Mrs.  Dorsey  and  annulling  the  probate ;  so  far,  at  least,  as 
it  gave  effect  to  the  will  as  a  muniment  of  title.  It  is  well  settled 
that  no  such  jurisdiction  belongs  to  the  circuit  courts  of  the  United 
States  as  courts  of  equity;  for  courts  of  equity,  as  such,  by  virtue  of 
their  general  authority  to  enforce  equitable  rights  and  remedies,  do 
not  administer  relief  in  such  cases.  The  question  in  this  aspect  was 
thoroughly  considered  and  finally  settled  by  the  decision  of  this  court 
in  the  case  of  Broderick's  WiU,  21  Wall.  503.  It  was  elaborately 
considered  and  finally  determined  in  England  by  the  house  of  lords 
in  the  case  of  Allen  v.  McPherson,  1  H.  L.  Gas.  191.  In  that  coun- 
try it  was  undoubtedly  the  practice  of  the  courts  of  chancery  to  en- 
tertain bills  to  perpetuate  the  testimony  of  the  witnesses  to  a  will  de- 
vising lands,  at  the  suit  of  the  devisee  against  the  heir  at  law,  it 
being  alleged  that  the  latter  disputed  its  validity ;  and  this,  as  Black- 
S  stone  says,  (3  Bl.  Comm.  450,)  *'is  what  is  usually  meant  by  proving  a 
?will  in^chancery."  It  is  also  true  that  a  bill  in  equity,  in  the  nature 
of  a  bill  of  peace,  or  quia  tvnet,  would  lie  at  the  suit  of  a  devisee 
against  the  heir  at  law,  in  which  the  validity  of  the  will  having  been 
sustained  by  the  verdict  of  a  jury  on  the  trial  of  an  issue,  devisavit 
vel  nan,  a  decree  might  be  passed  establishing  the  will  and  the  title 
of  the  devisee  under  it,  and  perpetually  enjoining  the  heir  at  law  from 
setting  up  any  claim  of  title  against  it.  Story,  Eq.  Jur.  §  1447.  The 
heir  at  law,  it  was  formerly  held,  was  not  entitled  to  file  such  a  bill, 
for  he  could  bring  his  action  of  ejectment  and  thus  had  his  remedy 
at  law ;  although  such  a  bill  would  be  entertained,  if  not  objected  to. 
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or  if  there  were  any  impediments  to  the  proper  trial  of  the  merits  on 
finch  an  action.  BooUe  t.  BlundeU,  19  Yes.  494.  The  modem  rule 
is  "that  the  usual  and  generally  more  conyenient  practice  is  to  enable 
the  heir  to  proceed  by  ejectment,  but  that  it  is  open  to  the  court  to 
direct  an  issue,  if  from  any  cause  that  course  appears  desirable.* 
Bayse  y.  Rossborough,  6  H.  L.  Gas.  1-42. 

The  manifest  ground  on  which  courts  of  equity  in  England  pro- 
ceeded in  declining  the  jurisdiction  in  question  was  that,  as  to  wills  of 
personalty,  the  jurisdiction  of  courts  of  probate  was  exclusive,  and 
that  as  to  devises  the  remedy  at  law  was  plain,  adequate,  and  com- 
plete. In  this  country,  from  a  time  anterior  to  the  adoption  of  the 
constitution,  the  same  distinction  of  jurisdiction  has  existed,  all  pro- 
bate and  testamentary  matters  having  been  confided  either  to  sepa- 
rate courts  of  probate,  under  different  denominations,  or  a  special 
jurisdiction  over  them  having  been  vested  in  courts  having  jurisdic- 
tion also  over  other  subjects.  For  reasons  growing  out  of  our  policy, 
which  subjected  real  estate  equally  with  personalty  to  the  payment 
•of  debts,  and  in  other  respects  freed  it  from  feudal  fetters,  the  pro- 
bate jurisdiction  was  extended,  but  with  varying  effect  in  different 
states  over  wills  of  land,  as  well  as  of  personal  chattels,  preserving, 
however,  in  some  form,  the  rights  and  remedies  of  heirs  at  law  to 
contest  their  validity.  But  it  was  almost  universally  recognized  that 
no  will  could  have  effect,  for  any  purpose,  until  admitted  to  probate 
and  record  by  the  local  authority,  although  in  some  states,  while  theS 
original  probate  was  conclusive  until  set  aside,  for  all^purposes  and? 
as  to  all  persons,  in  others  it  was  conclusive,  while  in  force  at  all, 
only  as  to  personalty  and  for  the  purposes  of  administration,  and  not 
as  a  muniment  of  title  as  to  devises.  In  states  where  it  is  held  to 
have  a  conclusive  force,  formal  modes  are  prescribed  of  contesting 
the  validity  of  the  instrument  as  a  will,  and  of  the  regularity  and  le- 
gality of  the  probate,  by  suits  regularly  instituted  solely  for  that  pur- 
pose, and  inter  partes;  but  such  proceedings  are  generally  regarded  as 
the  exercise  of  probate  jurisdiction,  even  if  administered  in  courts 
other  than  that  of  original  probate,  but  the  judgment,  as  in  other 
cases  inter  partes,  binds  only  parties  and  privies.  In  those  states 
where  the  probate,  although  conclusive  while  in  force  as  to  person- 
alty and  for  the  purposes  of  administration  merely,  is  only  prima 
facie  evidence  where  the  will  is  relied  on  as  a  muniment  of  title  to  real 
-estate,  its  validity  may  become  a  question  to  be  tried  whenever  and 
wherever  a  litigation  arises  concerning  real  property,  the  title  to 
which  is  affected  by  it,  just  as  in  England,  in  actions  of  ejectment 
between  the  heir  and  the  devisee,  or  those  claiming  through  them. 
In  a  state,  of  which  New  Tork  is  an  example,  where,  by  its  law,  its 
own  courts  of  general  civil  jurisdiction  are  authorized  thus  inci- 
dentally and  collaterally  to  try  and  determine  the  question  of  the 
validity  of  a  will  and  its  probate  in  a  suit  involving  the  title  to  real 
property,  there  can  be  no  question  but  that  the  circuit  courts  of  the 
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United  States  might  have  jarisdiotion  of  snoh  a  suit  by  reason  of  the 
citizenship  of  the  parties,  and  in  exercising  it  would  be  authorized 
and  required  to  determine,  as  a  court  administering  the  law  of  that 
state,  the  same  questions.  And  where  provision  is  made  by  the 
laws  of  a  state,  as  is  the  case  in  many,  for  trying  the  question  of  the 
validity  of  a  will  already  admitted  to  probate,  by  a  litigation  between 
parties  in  which  that  is  the  sole  question,  with  the  effect,  if  the  judg- 
ment shall  be  in  the  negative,  of  rendering  the  probate  void  for  all 
purposes  as  between  the  parties  and  those  in  privity  with  them,  it 
may  be  that  the  courts  of  the  United  States  have  jurisdiction,  under 
existing  provisions  of  law,  to  administer  the  remedy  and  establish  the 
fright  in  a  case  where  the  controversy  is  wholly  between  citizens  of 
«  different  states.  The  judicial  power  of  the^United  States  extends,  by 
the  terms  of  the  constitution,  "to  controversies  between  citizens  of 
different  states;*'  and  on  the  supposition,  which  is  not  admitted,  that 
this  embraces  only  such  as  arise  in  oases  '^in  law  and  equity,"  it  does 
not  necessarily  exclude  those  which  may  involve  the  exercise  of  ju- 
risdiction in  reference  to  the  proof  and  validity  of  wills.  The  orig- 
inal probate,  of  course,  is  mere  matter  of  state  regulation,  and  de- 
pends entirely  upon  the  local  law;  for  it  is  that  law  which  confers 
the  power  of  making  wills,  and  prescribes  the  conditions  upon  which 
alone  they  may  take  effect;  and  as,  by  the  law  in  all  the  states,  no 
instrument  can  be  effective  as  a  will  until  proved,  no  rights  in  rela- 
tion to  it,  capable  of  being  contested  between  parties,  can  arise  until 
preliminary  probate  has  been  first  made.  Jurisdiction  as  to  wills, 
and  their  probate  as  such,  is  neither  included  in  nor  excepted  out  of 
the  grant  of  judicial  power  to  the  courts  of  the  United  States.  So 
far  as  it  is  ex  parte  and  merely  administrative,  it  is  not  conferred,  and 
it  cannot  be  exercised  by  them  at  all  until,  in  a  case  at  law  or  in 
equity,  its  exercise  becomes  necessary  to  settle  a  controversy  of  which 
a  court  of  the  United  States  may  take  cognizance  by  reason  of  the 
citizenship  of  the  parties. 

It  has  been  often  decided  by  this  court  that  the  terms  ''law"  and 
'"equity,"  as  is  used  in  the  constitution,  although  intended  to  mark 
and  fix  the  distinction  between  the  two  systems  of  jurisprudence  as 
known  and  practiced  at  the  time  of  its  adoption,  do  not  restrict  the 
jurisdiction  conferred  by  it  to  the  very  rights  and  remedies  then  recog- 
nized and  employed,  but  embrace  as  well  not  only  rights  newly  cre- 
ated by  statutes  of  the  states,  as  in  cases  of  actions  for  the  loss  oc- 
casioned to  survivors  by  the  death  of  a  person  caused  by  the  wrongful 
act,  neglect,  or  default  of  another,  (By.  Co.  v.  Whitton,  18  Wall.  287; 
Vennick  v.  Railroad  Co.  103  U.  S.  16,)  but  new  forms  of  remedies 
to  be  administered  in  the  courts  of  the  United  States,  according  to 
the  nature  of  the  case,  so  as  to  save  to  suitors  the  right  of  trial  by 
jury  in  cases  in  which  they  are  entitled  to  it,  according  to  the  course 
and  analogy  of  the  common  law.  Ex  parte  Boyd,  105  U.  8.  647 ;  Boom 
Co.  V.  Patterean,  98  U.  S.406. 
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In  Hyde  v.  SUme,  20  How.  170-175,  it  was  said  by  Mr.^Jnstioe* 
Campbell,  delivering  its  opinion,  that  ''the  court  has  repeatedly  de« 
cided  that  the  jurisdiction  of  the  courts  of  the  United  States  over  con- 
troversies between  citizens  of  different  states  cannot  be  impaired  by 
the  laws  of  the  states,  which  prescribe  the  modes  of  redress  in  their 
courts,  or  which  regulate  the  distribution  of  their  judicial  power." 

In  Payne  v.  Hook^  7  Wall.  425,  it  was  decided  that  the  jurisdiction 
of  the  circuit  court  of  the  United  States,  in  a  case  for  equitable  relief, 
was  not  excluded  because  by  the  laws  of  the  state  the  matter  was 
within  the  exclusive  jurisdiction  of  its  probate  courts;  but,  as  in  all 
other  cases  of  conflict  between  jurisdictions  of  independent  and  con- 
current authority,  that  which  has  first  acquired  possession  of  the  res, 
which  is  the  subject  of  the  litigation,  is  entitled  to  administer  it. 
Williams  v.  Benedict,  8  How.  107 ;  Bank  of  Tennessee  v.  Horn,  17  How. 
160 ;  Yanley  v.  Lavender,  21  Wall.  276 ;  Taylor  v.  Carryl,  20  How.  58S ; 
Freeman  v.  Howe,  24  How.  464;  Hook  v.  Payne,  14  Wall.  265. 

It  was  said  by  this  court  in  Oaines  v.  Fuentes,  92  U.  S.  10*18, 
Mr.  Justice  Field  delivering  its  opinion,  that  ''the  constitution  im- 
poses no  limitation  upon  the  class  of  cases  involving  controversies  be- 
tween citizens  of  different  states,  to  which  the  judicial  power  of  the 
United  States  may  be  extended;  and  congress  may,  therefore,  lawfully 
provide  for  bringing,  at  the  option  of  either  of  the  parties,  all  such  con- 
troversies within  the  jurisdiction  of  the  federal  judiciary."  And,  re- 
ferring to  the  nature  of  suits  which,  as  in  that  case,  sought  to  annul 
the  probate  of  a  will  and  adjudge  it  to  be  invalid,  the  court  further 
said,  (page  20 :)  "And  if  by  the  law  obtaining  in  the  state,  customary 
or  statutory,  they  can  be  maintained  in  a  state  court,  whatever  des- 
ignation that  court  may  bear,  we  think  they  may  be  maintained  by 
original  process  in  a  federal  court,  where  the  parties  are,  on  the  one 
side,  citizens  of  Louisiana,  and,  on  the  other,  citizens  of  other 
states.''  t 

As  that  was  a  case  in  which  the  sole  question  decided  was^the  right  • 
of  the  defendant  to  remove  the  cause  from  the  state  court  to  the  cir- 
cuit court  of  the  United  States,  under  the  act  of  March  2,  1867,  (14 
St.  558,)  it  was  assumed,  and  not  decided,  that  the  said  suit  brought 
in  the  state  court  was  one  which,  under  the  laws  of  the  state,  its 
courts  were  authorized  to  entertain  for  the  purpose  of  granting  the 
relief  prayed  for.  The  point  decided  was,  that  if  it  were  it  might 
properly  be  transferred  to  a  court  of  the  United  States.  It  remains, 
therefore,  in  the  present  case  to  inquire  whether  the  complainants  are 
entitled,  under  the  laws  of  Louisiana,  to  draw  in  question,  in  this 
mode  and  with  a  view  to  the  decree  sought,  the  validity  of  the  will  of 
Sarah  Ann  Dorsey  and  the  integrity  of  its  probate. 

An  examination  of  the  decisions  of  the  supreme  court  of  Louisi- 
ana on  the  subject  will  disclose  that  a  distinction  is  made  in  refer- 
ence to  proceedings  to  annul  a  will  and  its  probate,  according  to  the 
objects  to  be  accomplished  by  the  judgment  and  tbe  relation  of  the 
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parties  to  the  sabjeot.  If  the  administration  of  the  saccession  is  in 
complete  and  in  Jieri,  and  the  object  is  to  alter  or  affect  its  course, 
the  application  must  be  made  to  the  coort  of  pro'^iates,  which,  in 
that  case,  has  possession  of  the  subject  and  exclusive  jurisdiction 
over  it.  If,  on  the  other  hand,  the  succession  has  been  closed,  or  has 
proceeded  so  far  that  the  parties  entitled  under  the  will  have  been 
put  in  possession  of  their  rights  to  the  estate,  then  the  resort  of  ad- 
verse claimants  must  be  to  an  action  of  revendication  in  the  courts 
of  general  jurisdiction,  in  which  the  legal  title  is  asserted  as  against 
the  will  claimed  to  be  invalid,  making  an  issue  involving  that  ques- 
tion. 

In  0*DanoganY.  Knox,  11  La.  884,  the  supreme  court  of  Louisiana 
said: 

"  It  appears,  then,  that  the  jurisdiction  of  the  courts  of  probate  is  limited 
to  claims  against  successions  for  money,  and  that  all  claims  for  real  property 
appertain  to  the  ordinary  tribunals  and  are  denied  to  courts  of  probate.  The 
plaintiff  in  this  case  was  therefore  compelled,  in  suing  for  the  property  of  the 
5  succession,  to  seek  redress  in  the  district  court,  and  whether  she  attacked 
f  the  will,  or*the  defendant  set  it  up  as  his  title  to  the  property,  the  court  hav- 
ing cognizance  of  the  subject  must  of  necessity  examine  into  its  legal  effect 
And  although  the  will  may  have  been  admitted  to  probate  and  an  order 
given  for  its  execution,  yet  these  are  only  preliminary  proceedings  necessary 
for  the  administration  of  the  estate,  and  not  a  judgment  binding  on  those 
who  are  not  parties  to  them.  When,  therefore,  in  an  action  of  revendication 
a  testament  with  probate  becomes  a  subject  of  controversy,  it  will  surely 
not  be  contended  that  a  court  of  ordinary  jurisdiction,  having  cognizance  of 
the  principal  matter,  shall  suspend  its  proceedings  until  another  court  of 
limited  power  shall  pronounce  upon  the  subject;  for  in  that  case  the  ordi- 
nary courts  would  submit  to  another  tribunal  the  decision  of  the  main  ques- 
tion in  the  cause,  without  right  of  trial  by  jury,  and  would  have  little  else 
to  do  than  to  comply  with  its  decree." 

In  Robert  v.  AUier's  Agent^  17  La.  4,  the  same  court  said : 
"  On  the  question  of  jurisdiction  arising  from  the  state  of  the  case  we  un- 
derstand the  distinction  repeatedly  made  by  this  court  to  be  that  whenever 
the  validity  or  the  legality  of  a  will  is  attacked  and  put  at  issue,  (as  in  the 
present  case,)  at  the  time  that  an  order  for  its  execution  is  applied  for,  or 
after  it  has  been  regularly  probated  and  ordered  to  be  executed,  but  previous 
to  the  heirs  or  legatees  coming  into  possession  of  the  estate  under  it,  courts 
of  probate  alone  have  jurisdiction  to  declare  it  void,  or  to  say  that  ft  shall 
not  be  executed.  This  is  the  purport  and  extent  of  the  decision  in  the  case 
of  Letffis'  Heirs  v.  Hia  Executor,  5  La.  887;  Code  Prac.  art.  924,  g  1.  But 
when  an  action  of  revendication  is  instituted  by  an  heir  at  law  against  the 
testamentary  heir  or  universal  legatee  who  has  been  put  in  possession  of  the 
estate,  and  who  sets  up  the  will  as  his  title  to  the  property,  district  courts 
are  the  proper  tribunals  in  which  such  suits  must  be  brought.  6  Mart.  (N. 
S.)  263;  2  La.  23;  11  La.  888." 

In  Rachal  v.  Rachal,  1  Bob.  (La.)  115,  it  is  also  said : 

«*  We  cannot  consider  the  question  of  jurisdiction  as  an  open  one.    The 

^  doctrine  is  now  well  settled  that  in  a  suit  for  property,  whether  the  plaintiff 

g  attacks  the  will  under  which  it  is  held  or  the  defendant  sets  it  up  as  his 

•  title  to  the  property  claimed,  the*courts  of  ordinary  jurisdiction  before  whom 

the  principal  matter,  to-wit,  the  action  of  revendication,  is  brought,  must  of 
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neeawlty  pronoxmce  on  the  validity  of  the  will  which  is  thus  drawn  in  ques- 
tion. The  proceedings  had  in  the  court  of  probate  for  the  settlement  of  the 
estate,  such  as  the  probate  of  the  will  and  the  order  given  for  its  execution, 
cannot  have  the  effect  contended  for  by  the  appellant;  they  cannot  be  con- 
sidered as  a  Judgment  binding  on  the  plaintiffs,  who  were  not  parties  to 
them." 

In  Swcesrion  of  DupUsm^  10  Bob.  198,  it  is  said : 
*^  This  court  has  often  held  that  the  admission  of  a  will  to  probate,  and  the 
order  given  for  its  execution,  are  only  preliminaiy  proceedings,  necessary  for 
the  administration  of  the  estate^  and  do  not  amount  to  a  Judgment  binding 
on  those  who  are  not  putles  thereto." 

To  the  same  effect  are  Suceesiion  ofDu/puy^  4  La.  Ann.  570;  Sophie 
V.  DupUssii,  8  La.  Ann.  724;  Ab$ton  v«  Abeton^  16  La.  Ann.  187. 
Li  Sharp  Y.  Knox,  8  La.  88,  it  was  said : 

~The  petitioner  himself  shows  that  the  defendant  holds  the  property 
claimed  from  him  under  a  will  and  oonfirmatoiy  act,  which  she  seeks  to  set 
aside.  This  she  cannot  effect  except  in  a  oourt  of  ordinary  Jurisdiction;  i,  e., 
in  the  district  oourt^ 

In  Hooiv€T^$  Suceesrion  t.  York,  80  La.  Ann.  762,  the  suit  was  sim- 
ply to  annul  a  will  and  the  probate  of  a  will,  and  to  have  certain 
persons  plaintiff  declared  heirs  and  entitled  to  take  as  such.  This, 
it  was  declared,  was  purely  a  probate  proceeding,  and  cognizable 
alone  by  the  parish  court  in  which  the  succession  was  opened.  "It 
was  a  matter  incidental  to  the  opening  and  settlement  of  the  suc- 
cession. **  And  the  same  principle  governed  the  decision  in  Blasini 
V.  Bla$inV$  Suceestion,  Id.  1888.  That  was  an  application  in  the 
probate  court  on  the  part  of  forced  heirs,  demanding  that  their  rights 
as  such,  known  under  the  law  of  Louisana  as  their  legitime,  of  which 
tiieir  ancestor  could  not  deprive  them  by  his  testament,  should  beS 
recognized,  so  that  they  might^receive  their  share  of  the  succession.* 
The  effect  of  allowing  it  would  be,  not  to  annul  or  invalidate  the  will, 
but  merely  to  displace  it,  in  the  administration  of  the  succession,  to 
the  extent  required  by  their  indefeasible  interest  in  it.  It  was  ob- 
jected to  the  jurisdiction  of  the  eourt  that  the  succession  had  been 
closed  by  a  previous  judgment  sending  the  widow  and  testamentary 
heir  into  possession;  but  the  exception  was  overruled  on  the  ground 
that  the  suit  was  of  probate  jurisdiction. 

In  Oibeon  v.  Dooley,  82  La.  Ann.  969,  an  action  to  annul  a  will,  it 
was  held,  might  be  brought  in  the  parish  court,  although  the  succes- 
sion had  been  dosed  by  a  delivery  of  the  property  to  the  instituted 
heir.  The  rule,  as  laid  down  in  Robert  v.  AUier'e  Agent,  17  La.  15, 
was  cited  and  approved,  but  was  held  not  to  apply.  The  reason  was 
given  in  these  words :  ^Here  no  action  of  revendication  was  insti- 
tuted, but  simply  a  suit  for  the  nullity  of  the  will.  There  is  no  prayer 
for  ejectment,  or  that  plaintiffs  may  be  put  into  or  quieted  in  their 
possession  of  property  claimed  under  the  will." 

By  the  law  of  Louisiana  (Code  Prao.  art.  4)  a  real  action  is  given, 
V.8— 28 
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whioh  relates  to  claimB  made  on  immovable  property,  or  to  the  im« 
movable  rights  to  whioh  they  are  sabjected,  the  object  of  which  is 
the  ownership  or  the  possession  of  sach  property,  and,  when  prose- 
cuted by  one  having  the  title  against  the  person  in  possession,  is 
called  the  petitory  action,  and  is  the  proper  action  for  the  recovery 
of  an  universality  of  things,  such  as  an  inheritance.  Code  Prac. 
art.  12.  It  is  an  action  of  revendication,  (Id.  art.  43,)  and  it  is 
the  proper  one  to  be  brought  for  the  purpose  of  asserting  the  legal 
title  and  consequent  right  of  possession  of  the  heir  at  law  to  the  suc- 
cession, when  another  is  in  possession  under  claim  of  title  by  virtue 
of  a  will  admitted  to  probate,  as  is  abundantly  shown  by  the  citations 
already  made  from  the  decisions  of  the  supreme  court  of  Louisiana. 
We  entertain  no  doubt  that  this  action  can  be  brought  in  a  proper 

S  case  as  to  parties  in  the  circuit  court  of  the  United  States. 

•  The  Louisiana  Code  of  Practice,  art.  566  et  seq.,  provides  fomui 
action  of  nullity,  whereby  definitive  judgments  may  be  revised,  set 
aside,  or  reversed,  which  may  proceed  either  on  the  ground  of  vices 
of  form  or  upon  the  merits,  as  that  the  judgment  was  obtained  through 
fraud,  and  is  a  separate  action,  commenced  by  petition,  the  adverse 
parties  being  cited  as  in  other  suits.  This  action,  with  reference  to 
the  jurisdiction  of  the  courts  of  the  United  States,  was  the  subject  of 
consideration  in  Barrow  v.  fiiinton,  99  U.  S.  80;  but  the  present  is 
not  an  action  of  that  description,  for  the  relief  prayed  for  is  recovery 
of  the  possession  of  the  inheritance,  which,  we  have  seen,  must  be 
prosecuted  in  an  action  of  revendication.  Whether  the  probate  of  a 
will  is  a  definitive  judgment  which  can  be  the  subject  of  an  action 
of  nullity  under  these  provisions  of  the  Code  of  Practice,  is  a  question, 
therefore,  whioh  we  are  not  called  upon  to  discuss  or  decide.  The 
case  of  Oaines  v.  Fuentes,  92  U.  S.  10,  was  such  an  action  of  nullity; 
but,  as  before  remarked,  the  point  decided  in  that  case  was  not  that 
it  would  lie,  according  to  the  law  of  Louisiana,  but  that  if  it  would 
lie  in  the  state  court  it  was  removable  to  the  circuit  court  of  the 
United  States,  because  it  presented  a  controversy  wholly  between 
citizens  of  different  states. 

The  present  suit  is  not  an  action  of  nullity,  because  it  prays  for  the 
recovery  of  possession  of  the  inheritance,  to  which  the  appellants 
claim  the  legal  title  as  heirs  at  law  of  Sarah  Ann  Dorsey.  That 
claim,  as  has  been  shown,  is  properly  the  subject  of  an  action  of  re- 
vendication, which  furnishes  a  plain,  adequate  and  complete  remedy 
at  law,  and  consequently  constitutes  a  bar  to  the  prosecution  of  a 
bill  in  chancery. 

There  is  nothing  left,  therefore,  as  a  ground  of  support  for  the 
present  bUl,  except  so  much  of  the  case  made  by  it  as  rests  upon  the 
prayer  for  the  cancellation  of  the  sale  and  conveyance  of  the  Beauvoir 
estate  by  Mrs.  Dorsey  in  her  life-time.  That  relief  is  claimed  in  part 
on  the  ground  of  a  constructive  fraud,  growing  out  of  the  defendant's 
relation  to  her  at  the  time  as  a  confidential  agent;  but  we  see  nothing 
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in  the  oironmstanoes  as  detailed  to  forbid  saoh  a  transaotion  betieeen 
the  parties,  and  the  charges  of  actual  fraud  and  undue  influence  ap- 
plicable to  this  sale,  considered  as  detached  from  the  rest  of  the  case, 
are  not  of  such  character,  even  when  admitted  by  the  demurrer,  as 
in  law  would  justify  a  rescission.  And  as  the  case  for  relief  as  toS 
this  sale  is  not  made  independently,  but  only  as  part  of 'the  whole* 
ease  intended  to  be  presented  by  the  bill,  we  conclude  that  it  must 
fail  with  the  rest. 

The  demurrer  was  rightly  sustained  and  the  bill  properly  dismissed. 
The  deoree  is  affirmed. 


(109  U.  &  560) 

BuLUfiv  and  others  v.  Ibox  Siltib  MmNO  Oo.' 

(December  17, 1S88.) 

Fuuixnra--I>BinmBni--CkiLOBA]x>  Oodb  ov  Gitil  Fboobdubb— Rsr.Br.  f  2388. 

A.  demuirer  admits  all  faoto  wdl  pleaded. 

Under  the  Colorado  Ck)de  of  CHtU  Procedure,  as  at  common  law,  facts  may  be 
pleaded  according  to  their  legal  effect,  without  setting  out  the  particulars  that 
lead  to  It ;  and  necessary  circumstances  implied  by  law  need  not  be  expressed 
in  the  plea. 

In  an  action  by  the  patentee  of  a  placer  claim  to  recorer  possession  of  a  yein  or 
lode  within  its  boundaries,  an  answer  alleffing  that  the  yein  or  lode  was  known 
to  the  patentee  to  exist  at  the  time  of  applying  for  the  patent,  and  was  not  in- 
cluded in  his  application,  well  pleads  the  fact  which,  under  section  2333  of  the 
Reyised  Btatutesi  precludes  him  from  haying  any  right  of  possession  of  the 
yein  or  lode. 

In  Error  to  the  Girouit  Court  of  the  United  States  for  the  District 
of  Colorado. 

T.  M.  Patterson,  for  plaintiff  in  error. 

O.  O.  8ym$s  and  AMey  Pond,  for  defendants  in  error. 

Grat,  J.  This  action  was  brought  by  the  Iron  Silver  Mining  Com- 
pany, owning  a  tract  of  land  or  mining  claim  known  as  the  Wells  & 
Moyer  placer  claim,  described  by  metes  and  bounds  in  the  complaint, 
against  Sulliyan  and  others,  to  recover  possession  of  part  of  the  tract, 
likewise  described,  from  which  it  had  been  ousted  by  the  defendants. 
The  answer  originally  filed  was  demurred  to,  and  the  demurrer  sus- 
tained. The  defendants  thereupon,  by  leave  of  the  court,  filed  an 
amended  answer,  alleging  that  on  the  eleventh  of  March,  1879,  the 
United  States  issued  to  Wells  k  Moyer,  the  grantors  of  the  plaintiff, 
for  the  premises  described  in  the  complaint,  and  known  as  No.  281, 
upon  the  application  for  and  entry  of  the  premises  as  the  Wells  i 
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Moyer  placer  claim,  a  placer  patent,  or  patent  of  and  for  a  placer 
Smining  claim,  containing  the  following  restrictions  and  exceptions: 

•  *  "First  That  the  grant  hereby  made  is  restricted  in  its  exterior  limits  to 
the  boundaries  of  the  said  lot  No.  281,  as  hereinbefore  described,  and  to  any 
veins  or  lodes  of  quartz,  or  other  rock  in  place,  bearing  gold,  silver,  cinna- 
bar, lead,  tin,  copper,  or  other  valuable  deposits,  which  may  hereafter  be  dis- 
covered within  said  limits,  and  situate,  and  not  claimed  or  known  to  exist, 
at  the  date  hereof. 

''Second,  That  should  any  vein  or  lode  of  quartz,  or  other  rock  in  place, 
bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  deposits, 
be  claimed  or  known  to  exist  within  the  above-described  premises  at  the 
date  hereof,  the  same  is  expressly  excepted  and  excluded  from  these  pres- 
ents.*' 

The  amended  answer  also  alleged  '*that  at  the  time  of  the  location 
of  said  placer  claim,  and  the  survey  thereof,  and  at  the  time  of  the 
application  for  said  patent,  and  at  the  time  of  the  entry  of  said  land 
thereunder,  and  at  the  time  and  date  of  the  issuing  and  granting  of 
said  patent,  a  lode,  vein,  or  deposit  of  mineral  ore  in  rock  in  place, 
carrying  carbonates  of  lead  and  silver,  and  of  great  value,  was  known 
to  exist,  and  was  claimed  to  exist,  within  the  boundaries  and  under- 
neath the  surface  of  said  Wells  &  Moyer  placer  claim  No.  281;  and 
that  the  fact  that  said  vein  was  claimed  to  exist,  and  did  exist  as 
aforesaid  within  said  premises,  was  known  to  the  patentees  of  said 
claim  at  all  the  times  hereinbefore  mentioned;*'  and  "that  the  said 
application  for  said  patent  by  said  patentees  and  grantors  of  said 
plaintiff  did  not  include  any  application  whatever  for  a  patent  of  or 
to  said  lode  or  vein  within  its  boundaries  aforesaid.  Wherefore  these 
defendants  aver  that  the  said  failure  to  include  said  vein  or  lode  in 
said  application  amounted  to  a  conclusive  declaration  by  said  pat- 
entees that  they  made  no  claim  whatever  to  said  lode  or  vein,  or  any 
part  thereof,  and  that  the  same  was  expressly  excepted  and  excluded 
from,  and  did  not  pass  with,  the  grant  of  said  premises  in  and  by  said 
patent  for  said  premises." 

The  amended  answer  further  alleged  that  on  the  first  of  January, 

1883,  the  defendants,  then  and  now  being  citizens  of  the  United  States, 

S  went  upon  the  premises  last  described  in  the  complaint,  and  sunk  a 

•  shaft  thereon,  which  uncovered  and'exposed  said  lode,  vein,  or  de- 
posit; and  thereupon  proceeded  to  and  did  locate  the  same  as  a  lode 
claim,  by  erecting  a  notice  containing  the  name  of  the  lode,  the  date 
of  the  location,  and  their  own  names  as  locators,  and  marked  the  sur- 
face boundaries  by  posts;  and  afterwards  caused  to  be  filed  a  location 
certificate  containing  the  name  of  the  lode,  the  names  of  the  locators, 
the  date  of  the  location,  the  number  of  feet  in  length  claimed  on  each 
side  of  the  center  of  the  discovery  shaft,  and  the  general  course  and 
direction  of  said  claim  as  near  as  might  be.  "Wherefore  the  defend- 
ants claim  the  right  to  occupy  and  possess  the  said  premises  in  full 
accordance  with  and  by  virtue  of  a  full  compliance  with  the  require- 
ments of  the  laws  of  the  United  States,  and  of  the  state  of  Colorado,  the 
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«aid  vein,  lode,  or  deposit  being  a  part  and  parcel  of  the  unappropri- 
ated pablio  mineral  domain  of  the  United  States;  and  that  the  acts 
and  doings  of  the  defendants  as  hereinbefore  set  forth  constitute  the 
«aid  supposed  trespass  complained  of  by  the  plaintiff." 

The  plaintiff  demnrred  to  the  amended  ansieer,  because  neither  of 
its  allegations  set  forth  any  defense ;  because  it  showed  that  neither 
the  defendants  nor  their  grantors  had  duly  discovered,  located,  or  re- 
•corded  any  lode  or  vein  such  as  is  described  in  section  2320  of  the 
Revised  Statutes,  at  or  before  the  time  of  the  application  for  the  placer 
patent,  but  that  the  defendants  located  their  lode  claim  within  the 
boundaries  of  the  patented  ground  after  the  issuing  of  the  placer 
patent;  and  because  the  applicants  for  the  placer  patent  were  not  re> 
quired  to  apply  for  the  vein  or  lode  claim,  unless  it  had  been  duly 
discovered,  located,  and  recorded,  and  was  owned  by  the  applicants 
for  the  placer  patent  at  the  time  of  applying  for  the  patent.  The 
oircuit  court  sustained  the  demurrer  to  the  amended  answer,  and  gave 
judgment  for  the  plaintiff,  and  the  defendants  sued  out  this  writ  of 
error. 

The  question  in  this  case  arises  under  section  3888  of  the  Bevised 
Statutes,  the  different  provisions  of  which  will  be  more  clearly  dis- 
tinguished from  each  other,  without  affecting  the  meaning  of  either, 
by  separating  them  by  periods,  as  follows :  S 

*'Sec  2333.  Where  the  same  person,  association,  or  corporatlon^is  In  pes-* 
session  of  a  placer  claim,  and  also  a  vein  or  lode  included  within  the  bound- 
aries thereof,  application  shall  be  made  for  a  patent  for  the  placer  claim  with 
the  statement  that  it  includes  such  vein  or  lode,  and  in  such  case  a  patent 
shall  issue  for  the  placer  claim,  subject  to  the  provisions  of  this  chapter,  in- 
cluding such  vein  or  lode,  upon  the  payment  of  five  dollars  piBr  acre  for  such 
vein  or  lode  claim,  and  twenty-five  feet  of  surface  on  each  side  thereof.  The 
remainder  of  the  placer  claim,  or  any  placer  claim  not  embracing  any  vein 
or  lode  claim,  shall  be  paid  for  at  the  rate  of  two  dollars  and  fifty  cents  per 
Jicre,  together  with  all  costs  of  proceedings.  And  where  a  vein  or  lode,  such 
as  is  described  in  section  twenfy-three  hundred  and  twenty,  is  known  to  ex- 
ist within  the  boundaries  of  a  placer  claim,  an  application  for  a  patent  for 
such  placer  claim  wliich  does  not  include  an  application  for  the  vein  or  lode 
claim  shall  be  construed  as  a  conclusive  declaration  that  the  claimant  of  the 
placer  claim  has  no  right  of  possession  of  the  vein  or  lode  claim.  But  where 
the  existence  of  the  vein  or  lode  in  a  placer  claim  is  not  known,  a  patent  for 
the  placer  claim  shall  convey  all  valuable  mineral  and  other  deposits  within 
the  boundaries  thereol" 

The  section  referred  to  in  the  third  subdivision  of  this  section  is 
as  follows: 

'^Sec.  2320.  Mining  claims  upon  veins  or  lodes  of  quartz  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  de- 
posits, heretofore  located,  shall  be  governed  as  to  length  along  the  vein  or 
lode  by  the  customs,  regulations,  and  laws  in  force  at  the  date  of  their  loca- 
tion. A  mining  claim  located  after  the  tenth  day  of  May,  eighteen  hundred 
and  seventy-two,  whether  located  by  one  or  more  persons,  may  equal,  but 
shall  not  exceed,  one  thousand  five  hundred  feet  in  length  along  the  vein  or 
lode;  but  no  location  of  a  mining  claim  shall  be  made  until  the  discoveiy  of 
the  vein  or  lode  within  the  limits  of  the  claim  located.    No  claim  shall  ex- 
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tend  more  than  three  hundred  feet  on  each  aide  of  the  middle  of  the  vein  at 
the  surface,  nor  shall  any  claim  be  limited  by  any  mining  regulation  to  less 
than  twenty-five  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface, 
except  where  adverse  rights  existing  on  the  tenth  day  of  May,  eighteen  hun- 
dreed  and  seventy-two,  render  such  limitation  jiAcessaiy,  The  end  lines  o^ 
each  claim  shall  be  parallel  to  each  other." 

*Tbe  counsel  of  both  parties,  in  their  arguments,  have  discussed  the 
question  whether  a  vein  or  lode  included  within  the  boundaries  of  a 
placer  claim,  the  application  for  which  doea  not  include  an  applica- 
tion for  the  vein  or  lode  claim,  is  excepted  out  of  the  patent  for  the 
placer  claim,  if  at  the  time  of  the  application  it  is  known  to  the  ap- 
plicant to  exist,  but  no  claim  to  the  vein  or  lode  has  been  located. 

In  accordance  with  the  view  expressed  by  the  circuit  court  in  the 
opinion  delivered  on  sustaining  the  demurrer  to  the  ori({inal  answer, 
and  reported  in  16  Fed.  Bep.  829,  the  defendants  in  error  maintain 
that  by  virtue  of  section  2883,  taken  in  connection  with  section  2320 
therein  referred  to,  a  vein  or  lode  within  the  boundaries  of  a  placer 
claim  is  not  excepted  from  a  patent  for  the  placer  claim,  unless  a 
claim  for  the  vein  or  lode  had  previoosly  been  located  according  t^ 
section  2820. 

The  plaintiffs  in  error  contend  that  if  the  existence  of  the  vein  or 
lode  is  known  to  the  applicant  for  a  placer  claim,  he  must  include, 
in  his  application  for  the  placer  claim,  an  application  for  the  vein  or 
lode  claim,  and  pay  for  the  latter  at  the  higher  rate,  in  order  to  ob- 
tain any  title  to  it. 

The  circuit  court  treated  the  question  of  the  construction  of  this 
statute  as  one  of  much  difficulty  and  of  some  doubt,  and  as  affecting 
numerous  cases.  This  court  should  not  express  an  opinion  upon  it, 
unless  its  determination  is  necessarily  involved  in  the  adjudication 
of  the  case  at  bar.  We  are  of  opinion  that  the  question  is  not  pre- 
sented for  adjudication  upon  the  record  before  us.  The  amended  an- 
swer alleges  thai  at  the  times  of  the  location  and  survey  of,  entry 
upon,  and  application  and  patent  for,  the  placer  claim,  the  lode  or 
vein  was  known  to  exist,  and  was  claimed  to  exist,  within  the  bound- 
aries and  underneath  the  surface  of  the  placer  claim,  and  the  fact  that 
the  vein  was  claimed  to  exist  and  did  exist  within  the  premises  was 
known  to  the  patentees  of  that  claim.  The  phrase  ''claimed  to  exist,** 
as  used  in  the  amended  answer,  apparently  intending  to  follow  the 
form  of  patent  therein  set  forth,  is  not  indeed  a  statement  that  a 
claim  for  the  vein  or  lode  had  been  in  due  form  made  and  located, 
but  only  that  it  was  contended  that  the  vein  or  lode  existed.  But 
the  f urther^allegation  in  the  answer,  that  the  vein  was  known  by  the 
patentees  to  exist  at  the  times  mentioned,  is  an  allegation,  in  the 
very  words  of  the  statute  itself,  of  the  fact  which  the  statute  declares 
shall  be  conclusive  against  any  right  of  possession  of  the  vein  or 
lode  claim  in  a  claimant  of  the  placer  claim  only. 

Whether  the  words  ''known  to  exist,"  as  used  in  the  statute,  are 
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satisfied  by  actual  knowledge  of  the  applicant,  or  imply  also  a  located 
claim  for  the  vein  or  lode,  the  same  meaning  must  be  attributed  to 
them  in  the  amended  answer;  and  the  fact  signified  by  the  statute  is 
well  pleaded;  for,  by  the  elementary  rules  of  pleading,  facts  may  be 
pleaded  according  to  their  legal  effect,  without  setting  forth  the  par- 
ticulars that  lead  to  it;  and  necessary  circumstances  implied  by  law 
need  not  be  expressed  in  the  plea.  Bac.  Abr.  'Tleas  &  Pleading,  I,'' 
7;  Co.  Litt.  808b.  The  fact  that  the  vein  or  lode  was  known  to  exist 
as  contemplated  by  the  statute  being  well  pleaded,  although  in  gen- 
eral terms,  is  admitted  by  the  demurrer.  Eaton  v.  Southby,  Willes, 
181;  Postmaster  Gen.  v.  Ustick,  4  Wash.  C.  C.  847;  Christmas  v.  Bus- 
sellf  6  Wall.  290.  In  order  to  present  the  issue  discussed  in  argu- 
menty  the  plaintiff  should  either  have  traversed  the  allegation,  or  have 
replied  that  no  claim  for  the  vein  or  lode  had  been  located  at  the 
time  in  question.  We  find  nothing  in  the  statutes  of  Colorado  which 
changes  the  rules  of  the  common  law  in  this  respect.  See  Colo.  Code 
Civil  Proo.  1877,  §§  48,  49,  52,  61. 

The  judgment  most  therefore  be  reversed,  and  the  ease  remanded 
to  the  circuit  eourt,  with  liberty  to  either  party  to  move  in  that  court 
to  amend  the  pleadings. 


(IM  U:  a  «78)  

(December  17,  ISSS.) 
BQinTABUi  Rbubf— DniALB  or  SwoBif  AaswxB— XnDnrcB— Daasn  Aw- 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Distriet 
of  Kentucky. 

Wm.  Stone  Alert ^  for  appellant. 

PT.  0.  Doddt  for  appellee. 

Waits,  C.  J.  If  all  that  is  eharged  in  this  bill  were  true,  there 
could  be  no  doubt  of  the  right  of  the  appellant  to  the  relief  she  asks, 
as  well  on  account  of  the  actual  as  constructive  fraud  of  the  appellee. 
But  the  answer,  which  is  under  oath,  is  as  emphatic  and  direct  in  its 
denials  as  the  bill  is  in  its  charges.  There  is  no  disputed  question  of 
law.  The  only  controversy  is  as  to  the  facts.  The  testimony  is 
voluminous,  and  it  would  serve  no  useful  purpose  to  discuss  it  in  an 
opinion.  It  is  sufficient  to  say  that  we  are  entirely  satisfied  with 
the  conclusion  reached  by  the  circuit  court. 

Decree  affirmed. 
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(109  U.  a  6U) 

BwBSNBT  V.  ninm>  Btatbb. 

(December  17, 1883.) 

GoHTRAcrr— Pbrfobmakcs— Affbotaii  bt  Abmt  Onrxcns. 

Appeal  from  the  Court  of  Claims. 

T.  W.  Ba/rtley  and  M.  I.  SotUhard,  for  appellant. 

g      A88t.  Atty.  Oen.  Maury,  for  appellee. 

*  *  Waitb,  C.  J.  This  judgment  is  affirmed  on  the  authority  of  KihU 
berg  v.  17.  8.  97  U.  S.  898.  It  was  provided  in  the  contract  that  pay* 
ment  for  the  wall  was  not  to  be  made  until  some  officer  of  the  army, 
civil  engineer,  or  other  agent,  to  be  designated  by  the  United  States, 
had  certified,  after  inspection,  *'that  it  was  in  all  respects  as  con- 
tracted for."  The  officer  of  the  army  designated  under  this  author- 
ity expressly  refused  to  give  the  necessary  certificate,  on  the  ground 
that  neither  the  material  nor  the  workmanship  were  such  as  the  con- 
tract required.  The  court  below  found  that  there  was  neither  fraud 
nor  such  gross  mistake  as  would  necessarily  imply  bad  faith,  nor  any 
failure  to  exercise  an  honest  judgment  on  the  part  of  the  officer  in 
making  his  inspections.  The  appellant  was  notified  of  the  defective 
character  of  the  material  and  tluit  it  would  not  be  accepted  before  he 
put  it  into  the  wall,  and  after  he  had  completed  his  work  the  wall 
which  he  constructed  was  taken  down  by  order  of  the  quartermaster- 
general,  and  a  new  one  made  of  other  material  built  in  its  place. 
Judgment  affirmed. 


(IM  U.  &  627) 

Salamaroa  Towmmp,  Cherokee  County,  Slate  of  Eansai,  9.  Wilson. 

(December  17, 188S.) 

AonoH  AOAnrer  Towmmp— Bbrvigb  on  Towirsmp  Tbbasubbb— Removal  fbom 
Ohb  TowHsmp  TO  Ahothbb. 

The  removal  of  a  township  treatorer  from  one  township  '* across  the  line"  into 
another  township  will  not  necessarily  vacate  the  olBce;  and,  in  an  action 
against  the  township,  service  of  sommons  on  the  duly  elected  and  qualified 
treasurer  thereof,  after  such  removal,  may  be  a  good  and  sufficient  service. 

In  Error  to  the  Circuit  Court  of  the  United  Btatea  for  the  District 
of  Kansas. 

Wallace  Pratt,  for  plaintiff  in  error. 

Jas.  S.  Botrfard,  and  Jag.  Shippen,  tot  defendant  in  error. 

Waite,  C.  J.  In  this  ease  the  judges  holding  the  circuit  court 
have  oertified  a  difference  of  opinion  between  them  upon  the  hear- 
ing of  a  motion  to  set  aside  the  service  of  summons  on  the  plaintiff 
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in  error,  being  the  defendant  below.     The  return  of  service  is  in 
these  words: 

<«  Beceiyed  the  within  writ,  September  the  12th,  1882.   I  serred  the  within 
summons  on  said  township  of  Salamanca,  Cherokee  county,  state  of  Kansas, 
by  delivering  a  true  and  certified  copy  thereof  to  Joseph  A.  Jones,  the  last 
elected  and  qualified  treasurer  of  said  Salamanca  township,  in  the  county  of 
Cherokee,  state  and  district  of  Kansas;  and  I  made  diligent  search  and  in- 3 
quiry  for/but  could  not  find,  in  the  township  of  Salamanca,  or  county  of* 
Cherokee,  state  and  district  of  Kansas,  the  last  elected  and  qualified  trustee 
or  clerk  of  said  within  defendant;  township  of  Salamanca. 
«A11  done  this  eighteenth  day  of  September,  A.  D.  1882. 

**B.  P.  Simpson, 

"•U.  S.  M.,  Dist  of  Kansas. 
**  By  J.  H.  Smith,  Deputy.** 

The  controlling  question  certified  is  as  follows: 

''(2)  Whether  service  of  said  summons  upon  Joseph  A.  Jones,  the  last 
elected  and  qualified  treasurer  of  said  township^  after  said  Jones  had  re- 
moved out  of  said  township  and  across  the  line  into  the  adjoining  township 
of  Crawford,  in  said  county  of  Cherokee,  was  good  and  sufficient  service  of 
said  summons." 

It  is  not  denied  that  the  service  was  good  if  Jones  was,  in  law»  the 
treasurer  of  the  township  when  served.  By  the  constitution  of  Kan- 
sas, art.  9,  §  4,  township  officers,  except  justices  of  the  peace,  hold 
their  offices  one  year  from  the  Monday  next  succeeding  their  election, 
and  until  their  sacoessors  are  qualified.  Jones  was  therefore  pre- 
sumptively in  office  when  served,  unless  his  removal  across  the  line 
into  Crawford  township  of  itself  created  a  vacancy.  Barton  v.  Buck, 
8  Ean.  802;  Rheinhati  v.  State,  14  Ean.  818;  Hubbard  v.  Crawford, 
19  Kan.  570. 

There  is  nothing  in  the  constitution  or  laws  of  Kansas  which  re- 
quires a  township  treasurer  to  be  a  resident  of  or  voter  in  the  town* 
ship  when  elected  or  qualified ;  neither  is  there  anything  which  va- 
cates the  office  if  the  officer  removes  from  the  township  during  the 
term  for  which  he  was  elected.  Justices  of  the  peace  are  township 
officers,  and  as  to  them  it  is  expressly  provided  that  they  ''shall  re- 
side and  hold  their  office  in  the  township  for  which  they  shall  have  been 
elected.''  Section  4,  (5970,)  Dass.  Comp.  Laws,  (1879,)  978.  As  no 
similar  provision  is  made  in  respect  to  any  other  township  officer, 
the  implication  necessarily  is  that  actual  residence  in  the  township 
is  not  required  of  them.  Expressio  unius  ut  exeluno  alteriua.  That  g 
residence,  as  a  qualification  for  office,  was  in  the  minds  of *the  framers  f 
of  the  constitution  and  of  the  legislature  is  apparent,  for  article  3, 
§  11,  of  the  constitution,  provides  that  all  judicial  officers  ''shall  re- 
side in  their  respective  townships,  counties,  and  districts  during  their 
respective  terms  of  office  ;**  article  2,  §  4,  that  "no  person  shall  be  a 
member  of  the  legislature  who  is  not  at  the  time  of  his  election  a 
•qualified  voter  of  and  resident  in  the  county  or  district  for  which  he 
Is  elected;"  and  section  218  (1643)  of  the  General  Statutes,  (Dass. 
-Comp.  liaws,  811,)  that  "ceasing  to  be  an  inhabitant  of  the  county 
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for  which  he  was  elected  or  appointed"  vacates  the  office  of  a  county 
officer.  Undoubtedly  the  removal  of  a  township  treasurer  from  a 
township  may,  under  some  circumstances,  vacate  his  office  and  au- 
thorize the  county  commissioners  to  fill  the  place, — section  12,  (1978,) 
Dass.  Comp.  Laws,  978; — ^but  we  think  it  does  not  necessarily  vacate 
the  office  under  all  circumstances.  In  the  present  case  the  question 
is  whether  moving  ''across  the  line**  into  an  adjoining  township  of 
itself  has  that  effect.  In  our  opinion  it  does  not,  and  consequently 
we  answer  the  second  question  certified  in  the  affirmative. 

The  motion  to  set  aside  the  service  was  therefore  properly  over- 
ruled, and  the  judgment  is  affirmed. 


(109  U.  8.  (18) 

UinnD  Btatbs  «.  Jons,  Adm*r,  etc.,  and  others. 

(December  10, 1888.) 

BunnniT  DoiCAor— Daxjlobs— Dblboatioh  of  Powbb  to  Statb  Oousra 

The  United  States,  in  the  exercise  of  the  power  of  eminent  domain,  may  lawfoUy 
delegate  to  a  state  court  the  aicertainment  of  damages. 

In  Error  to  the  Supreme  Court  of  the  State  of  Wisconsin. 

Sol.  Oen.  PhiUips,  for  plaintiff  in  error. 

N.  S.  GiUon,  Geo.  E.  Sutherland,  B.  J.  SUvem,  and  E.  Mariner, 
for  defendants  in  error. 

FiBLD,  J.  By  an  act  of  congress,  passed  on  the  eighth  of  August, 
1846,  certain  lands  were  ceded  to  Wisconsin  to  aid  in  improving  the 
navigation  of  Fox  and  Wisconsin  rivers,  in  that  state,  and  in  con- 
structing a  canal  to  unite  the  rivers,  and  thus  form  a  connection  be- 
tween the  waters  of  Green  bay,  in  LaJke  Michigan,  and  the  waters  of 
the  Mississippi.     St.  1846,  e.  170. 

The  state  accepted  the  cession  of  the  lands,  and  in  August,  1848, 
created  a  board  of  public  works,  under  whose  superintendence  it  placed 
the  construction  of  the  improvement  contemplated.  The  work,  how- 
ever, was  not  done  under  that  board;  the  means  furnished  proved 
inadequate.  Various  other  attempts,  therefore,  were  made  by  differ- 
ent companies  created  by  the  state  to  carry  out  the  improvement, 
H  and  in  furtherance  of  it  congress  ceded  additional  lands;  but  none  of 
•  these^attempts  proved  successful.  The  improvement  was  only  par- 
tially made. 

In  1866,  by  various  transfers,  which  it  is  unnecessary  to  detail, 
the  lands  ceded  by  congress,  and  the  works  of  improvement,  including 
the  locks,  dams,  canals,  and  other  structures  connected  with  it,  be- 
came the  property  of  a  corporation  known  as  the  Green  Bay  &  Mis- 
sissippi Canal  Company. 
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In  July,  1870,  oongresB  passed  an  act  "for  the  improvement  of  water 
communication  between  the  Mississippi  river  and  Lake  Michigan, 
by  the  Wisconsin  and  Fox  rivers;"  by  which,  among  other  things, 
the  secretary  of  war  was  authorized  to  ascertain  the  sum  which 
ought  to  be  paid  to  the  Green  Bay  &  Mississippi  Canal  Company 
for  the  transfer  of  its  property  and  rights  of  property  in  the  line  of 
water  communication  between  Wisconsin  river  and  the  mouth  of  Fox 
river,  including  its  looks,  dams,  canals,  and  franchises,  or  so  much 
thereof  as,  in  his  judgment,  should  be  needed;  and  for  that  purpose 
to  join  with  the  company  in  the  appointment  of  a  board  of  arbitra- 
tors. 

In  making  their  award,  the  arbitrators  were  required  to  take  into 
consideration  the  amount  of  money  obtained  from  the  sale  of  lands 
ceded  by  congress  to  aid  in  the  construction  of  the  water  communi- 
cation which  was  to  be  deducted  from  the  valuation  found  by  them. 
16  St.  e.  210. 

Under  this  act  arbitrators  were  appointed,  the  value  of  the  works 
ascertained,  and  an  award  made,  the  amount  of  which  having  been 
paid,  the  entire  property  was,  in  1872,  conveyed  to  the  United  States. 
Since  then  the  United  States  has  been  the  owner  and  in  posses- 
sion of  the  works,  and  congress  has  made  various  appropriations  to 
carry  on  and  complete  the  improvement. 

The  arbitrators,  in  making  their  award,  proceeded  upon  the  principle 
that  the  United  States  should  pay  for  the  works  what  their  construc- 
tion had  cost  the  state,  and  the  companies  succeeding  to  its  interests, 
after  making  a  reasonable  abatement  for  wear  and  decay,  and  deduct- 
ting  the  amount  obtained  from  the  sale  of  the  ceded  lands.  Some  of 
the  dams  constructed  had  caused  the  lands  of  several  parties  to  be 
overflowed,  and  in  the  estimate  of  the  amount  to  be  paid  by  theS 
United  States,  no*account  was  taken  of  the  liability  of  the  company* 
for  such  damages.  The  question,  therefore,  soon  arose  whether  the 
payment  of  these  damages  devolved  upon  the  United  States,  and  this 
question  was  submitted  by  the  committee  on  commerce  of  the  house 
of  representatives  to  the  secretary  of  war,  and  by  him  was  referred 
to  the  assistant  judge  advocate  generaL  That  officer  held  that  lia- 
bility for  the  damages  incurred  from  the  flowage  of  water  on  the 
lands  of  others,  caused  by  the  works  constructed,  followed  the  prop- 
erty transferred,  an'd  devolved  on  the  United  States.  Upon  this  opin- 
ion a  bill  was  prepared  for  the  assumption  by  them  of  the  company's 
liability  for  such  damages,  which  was  passed  by  congress  and  approved 
on  the  third  of  March,  1875.  This  act  provided  that  whenever,  in  the 
prosecution  and  maintenance  of  the  improvement  mentioned,  it  should 
become  necessary  or  proper,  in  the  judgment  of  the  secretary  of  war, 
to  take  possession  of  any  lands,  or  the  right  of  way  over  any  lands,  for 
canals  or  cut-offs,  or  to  use  any  earth,  quarries,  or  other  material 
adjacent  to  the  line  of  improvement  and  needful  for  its  prosecution 
or  maintenance,  the  officers  in  charge  of  the  works  might,  in  the  name 
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of  the  United  States,  take  poBsession  of  and  use  the  same,  after  having: 
first  paid,  or  eeoored  to  be  paid,  the  value  thereof,  '"which  may  have 
been  ascertained  in  the  mode  provided  by  the  laws  of  the  state** 
wherein  the  property  lay. 

The  act  also  provided  that  in  case  any  lands  or  other  property  were 
then  or  should  be  overflowed  or  injured  by  means  of  any  part  of  the 
works  of  the  improvement  theretofore  or  thereafter  constructed  for 
which  compensation  was  then  or  should  become  legally  owing,  and 
in  the  opinion  of  the  officers  in  charge  it  should  not  be  prudent^ 
to  lower  the  dam  or  dams,  the  amount  of  such  compensation  might 
be  "ascertained  in  like  manner;"  that  the  department  of  justice  should 
represent  the  interest  of  the  United  States  in  legal  proceedings  under 
the  act  and  for  ''flowage  damages"  previously  occasioned,  and  that  a^ 
portion  of  the  appropriation  made  for  the  prosecution  of  the  improve- 
ment, not  exeeding  in  amount  twenty-five  thousand  dollars,  might  be^ 

S  applied  in  payment  for  property  and  rights  thus  taken  and  used. 

I?  *In  the  previous  year,  1874,  the  legislature  of  Wisconsin  had  passed 
a  law  providing  for  ascertaining  the  compensation  to  be  made  for 
damages  caused  to  lands  by  their  being  overflowed  or  otherwise  in- 
jured, or  taken  by  the  United  States  in  the  construction  of  any  public 
works.  It  declared,  among  other  things,  that  in  case  the  lands  of 
any  person  had  been  overflowed  or  injured  or  taken,  or  if  it  should 
be  found  necessary  or  proper  thereafter  to  overflow,  injure,  or  take  the 
lands  of  any  person  for  or  by  reason  of  the  construction  of  any  dam, 
bridge,  lock,  or  pier,  or  the  repair  or  enlargement  thereof,  or  the  con- 
struction, repair,  or  enlargement  of  any  canal  or  other  works  of  the 
United  States  government  in  the  improvement  of  any  harbor,  river, 
or  stream  of  water  in  the  state,  the  compensation  for  damages^ 
sustained  by  the  owner  or  owners  of  the  lands  overflowed,  injured,  or 
taken  might  be  ascertained,  determined,  and  paid  in  the  manner  pre- 
scribed in  chapter  119  of  the  Laws  of  1872,  entitled  "An  act  in  re- 
lation to  railroads  and  the  organization  of  railroad  companies,"  for 
acquiring  title  to  lands  of  railroad  companies,  and  that  all  the  pro- 
visions of  such  act  properly  applicable  thereto  should  apply  in  the 
case  of  the  overflow,  injury,  or  taking  of  lands  by  the  United  States 
government  for  the  purposes  mentioned.  Chapter  119  of  the  Lawa 
of  1872,  referred  to  in  this  act  of  1874,  prescribes  the  mode  in  which 
land  may  be  condemned  for  railroad  purposes,  ^he  company  is  to 
file  a  petition  for  the  appointment  of  commissioners  of  appraisal 
with  the  clerk  of  the  circuit  court  of  the  county  in  which  the  property 
is  situated,  containing,  among  other  things,  a  description  of  the  land 
desired  and  the  names  of  parties  interested  in  it.  Notice  is  then 
to  be  given,  by  publication  for  three  successive  weeks  in  a  newspaper 
of  the  county  or  adjoining  county,  of  the  filing  of  the  petition,  of  the 
time  and  place  of  its  presentation,  and  of  the  application  for  the  ap- 
pointment of  commissioners.  On  the  presentation  of  the  petition, 
the  parties  whose  interest  may  be  affected  by  the  proceeding  are  at 
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liberty  to  show  oaase  against  its  prayer.  If  no  saffioient  cause  be 
shown,  the  court  or  judge  may  grant  the  petition  and  appoint  three 
disinterested  and  competent  freeholders,  resident  in  the  county  or^ 
adjoining*county,  to  ascertain  and  appraise  the  compensation  to  be^ 
made  to  the  owner  or  owners  of  the  property.  Either  party  to  the 
proceeding,  if  dissatisfied  with  the  award  rendered,  may  appeal  from 
it  to  the  circuit  court,  where  a  trial  is  to  be  had  by  a  jury  and  the 
compensation  fixed  by  them.  The  proceeding,  so  far  as  the  ascer- 
tainment of  compensation  is  concerned,  there  takes  the  form  of  a  reg- 
ular action  at  law»  in  which  the  petitioner  becomes  the  plaintiff  and 
the  contestants  the  defendants.  The  chapter  also  provides  that  the 
party  interested  in  the  land  may  institute  and  conduct  the  proceed- 
ings to  a  conclusion,  if  the  company  delay  or  omit  to  prosecute  the 
same. 

Under  the  legislation  referred  to,  the  present  proceeding  was  insti* 
tuted  by  the  defendants  in  error  to  recover  the  value  of  certain  lands 
which  had  been  overflowed  by  a  dam  constructed  by  the  canal  com- 
pany in  the  prosecution  of  the  improvement  mentioned.  In  their 
petition  they  ask  for  the  appointment  of  commissioners  for  the  ap- 
praisal of  certain  lands,  which  are  described,  and  of  the  damage 
caused  to  them  by  a  dam  constructed  by  the  canal  company,  but 
owned  by  the  United  States,  they  having  succeeded  to  the  title  and 
possession  of  the  company.  They  also  set  forth  the  ownership  of 
the  lands,  the  injury  to  them  from  the  dam  causing  the  waters  of 
Lake  Winnebago  to  set  back  and  overflow  them,  and  that  the  dam 
cannot  be  maintained  without  a  continuance  of  such  injuries.  All 
the  allegations  required  by  the  statute  were  set  forth.  Commission- 
ers  were  accordingly  appointed,  before  whom  the  parties  interested 
appeared,  the  United  States  being  represented  by  counsel  retained  by 
the  department  of  justice.  They  awarded  the  petitioners  the  sum 
of  $8,000.  From  this  award  both  parties  appealed  to  the  cir- 
cuit court,  where  the  case  was  tried  before  a  jury.  Previously,  how- 
ever, to  its  being  empaneled,  the  defendants  objected  to  the  action  of 
the  court  on  three  grounds :  First,  that  it  had  no  jurisdiction  of  them ; 
second,  that  it  had  no  jurisdiction  to  try  a  cause  in  which  the  United 
States  were  a  party ;  and,  third,  that  the  act  of  congress  of  March  3, 
1875,  was  unconstitutional  in  that  it  assumed  to  confer  upon  the 
state  court  authority  to  try  a  cause  in  which  the  United  States  wereS 
a  party.  These  objections  were  overruled,  and  the*trial  resulted  in<^ 
a  verdict  for  the  plaintiffs  for  $10,000.  The  judgment  entered 
thereon  was  affirmed  by  the  supreme  court  of  the  state,  and  from 
that  court  the  case  is  brought  here  on  writ  of  error. 

Various  exceptions  were  taken  to  the  rulings  of  the  court  on  the 
trial,  but  as  they  do  not  involve  any  question  of  federal  law  they  arc 
not  open  for  consideration  here.  The  only  point  presented  upon 
which  we  can  pass  relates  to  the  jurisdiction  of  the  court  below;  if 
that  can  be  sustained,  its  judgment  must  be  affirmed. 
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The  position  of  theeonnsel  of  the  United  States  in  the  eoort  below, 
as  we  understand  it,  was  snbstantially  this :  That  the  power  vested 
in  the  federal  government  to  take  private  property  for  the  public 
uses  of  the  United  States  is,  in  its  nature,  exclusive,  and  its  exercise 
by  any  state  is  therefore  prohibited  as  completely  as  though  the  pro- 
hibition were  expressed  in  terms ;  that  the  power  cannot,  therefore, 
be  delegated  to  the  state  of  Wisconsin;  that  the  ascertainment  of 
the  compensation  is  involved  in  the  exercise  of  the  power  as  a  neces- 
sary part  of  it,  inasmuch  as  there  can  be  no  lawful  taking  until  com- 
pensation is  made;  and  that  the  act  of  congress  transferring  to  the 
state  board  and  state  court  the  function  of  ascertaining  the  value 
of  the  property  taken  and  the  amount  of  compensation  to  be  made, 
is  therefore  invalid.  There  is,  in  this  position,  an  assumption  that 
the  ascertainment  of  the  amount  of  compensation  to  be  made  is  an 
essential  element  of  the  power  of  appropriation;  but  such  is  not  the 
case.  The  power  to  take  private  property  for  public  uses,  generaUy 
termed  the  right  of  eminent  domain,  belongs  to  every  independent 
government.  It  is  an  incident  of  sovereignty,  and,  as  said  in  Boom  Co. 
V.  Patterson,  requires  no  constitutional  recognition.  98  U.  S.  406. 
The  provision  found  in  the  fifth  amendment  to  the  federal  constitu- 
tion, and  in  the  constitutions  of  the  several  states,  for  just  compensa- 
tion for  the  property  taken,  is  merely  a  limitation  upon  the  use  of 
the  power.  It  is  no  part  of  the  power  itself,  but  a  condition  upon 
which  the  power  may  be  exercised.  It  is  undoubtedly  true  that  the 
S  power  of  appropriating  private  property  to  public  uses  vested  in  tie 
•  general^government — its  right  of  eminent  domain,  which  Yattel  de- 
fines to  be  the  right  of  disposing,  in  case  of  necessity  and  for  the 
public  safety,  of  all  the  wealth  of  the  country — cannot  be  transferred 
to  a  state  any  more  than  its  other  sovereign  attributes;  and  that, 
when  the  use  to  which  the  property  taken  is  applied  is  public,  the 
propriety  or  expediency  of  the  appropriation  cannot  be  called  in  ques- 
tion by  any  other  authority.  But  there  is  no  reason  why  the  com- 
pensation to  be  made  may  not  be  ascertained  by  any  appropriate  tri- 
bunal capable  of  estimating  the  value  of  the  property.  There  is 
nothing  in  the  nature  of  the  matter  to  be  determined  which  calls  for 
the  establishment  of  any  special  tribunal  by  the  appropriating  power. 
The  proceeding  for  the  ascertainment  of  the  value  of  the  property 
and  consequent  compensation  to  be  made,  is  merely  an  inquisition  to 
establish  a  particular  fact  as  a  preliminary  to  the  actual  taking;  and 
it  may  be  prosecuted  before  commissioners  or  special  boards  or  the 
courts,  with  or  without  the  intervention  of  a  jury,  as  the  legislative 
power  may  designate.  All  that  is  required  is  that  it  shall  be  con- 
ducted in  some  fair  and  just  manner,  with  opportunity  to  the  owners 
of  the  property  to  present  evidence  as  to  its  value,  and  to  be  heard 
thereon.  Whether  the  tribunal  shall  be  created  directly  by  an  act  of 
congress,  or  one  already  established  by  the  states  shall  be  adopted  for 
the  occasion,  is  a  mere  matter  of  legislative  discretion.    Undoubt*' 
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kQy  it  was  the  purpose  of  the  oonstitution  to  establish  a  general  gov- 
srment  independent  of,  and  in  some  respects  superior  to,  that  of  the 
state  governments-— one  which  could  enforce  its  own  laws  through  its 
own  officers  and  tribunals ;  and  this  purpose  was  accomplished.  That 
government  can  create  all  the  officers  and  tribunals  required  for  the 
execution  of  its  powers.  Upon  this  point  there  can  be  no  question. 
Kohl  V.  U.  8.  91  U.  S.  867.  Tet  from  the  time  of  its  establishment 
that  government  has  been  in  the  habit  of  using,  with  the  consent  of 
the  states,  their  officers,  tribunals,  and  institutions  as  its  agents. 
Their  use  has  not  been  deemed  violative  of  any  principle  or  as  in  any 
manner  derogating  from  the  sovereign  authority  of  the  federal  gov-  % 
emment;*but  as  a  matter  of  convenience  and  as  tending  to  a  great  <^ 
saving  of  expense. 

The  use  of  the  courts  of  the  states  in  applying  the  rules  of  natural- 
isation prescribed  by  congress,  the  exercise  at  one  time  by  state  jus- 
tices of  the  peace  of  the  power  of  conmiitting  magistrates  for  viola- 
tions of  federal  law,  and  the  use  of  state  penitentiaries  for  the 
confinement  of  convicts  under  such  laws,  are  instances  of  the  employ- 
ment of  state  tribunals  and  state  institutions  in  the  execution  of 
powers  of  the  general  government.  At  different  times  various  duties 
have  been  imposed  by  acts  of  congress  on  state  tribunals;  they  have 
been  invested  with  jurisdiction  in  civil  suits,  and  over  complaints  and 
prosecutions  for  fines,  penalties,  and  forfeitures  arising  under  laws 
of  the  United  States.  1  Kent,  400.  And  though  the  jurisdiction 
thus  conferred  could  not  be  enforced  against  the  consent  of  the  states, 
yet,  when  its  exercise  was  not  incompatible  with  state  duties,  and  the 
states  made  no  objection  to  it,  the  decisions  rendered  by  the  state 
tribunals  were  upheld.  Whatever  question  might  arise  as  to  such 
delegation  of  authority,  we  can  see  none  where  the  inquiry  relates  to 
an  incidental  fact,  not  involving  in  its  ascertainment  the  exercise  of 
any  sovereign  attribute.  Almost,  if  not  quite,  from  the  first  year  of 
its  existence,  it  has  been  the  practice  of  the  general  government, 
when  necessary,  to  take  private  property  for  public  uses,  to  resort  to 
state  boards  and  tribunals  to  ascertain  the  value  of  the  property,  and 
hence  the  compensation  to  be  made.  Bwrt  v.  Merchants'  Ins.  Co.  10& 
Mass.  862.  In  recent  statutes  such  resort  is  expressly  prescribed. 
For  example,  on  the  third  of  March,  1879,  an  act  was  passed  for  im- 
proving a  part  of  Tennessee  river,  which  provided  that,  whenever  it 
became  necessary  to  take  private  property,  ''the  price  to  be  paid  shall 
be  determined,  and  the  title  and  jurisdiction  procured,  in  the  manner 
prescribed  by  the  laws  of  the  state  of  Alabama.**  And,  on  the  four- 
teenth of  June,  1880,  an  act  was  passed  making  an  appropriation  for 
constructing  reservoirs  on  the  head-waters  of  the  Mississippi,  with  a 
provision  that  "injuries  occasioned  to  individuals  by  the  overflow  of  ^ 
their  lands  shall  be  ascertained  and  determined  by  agreement,  or  ing 
accordance  with  the  laws  of'Minnesota.**  These  are  but  examples  of* 
many  instances  of  legislation  where  resort  is  had  to  local  boards  or 
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tribnnalB  to  ascertain  partioolar  facts  by  which  the  general  govern- 
ment may  be  guided  in  its  action.  Whatever  assent  may  be  neces- 
sary to  the  validity  of  the  proceedings  against  the  United  States, 
owing  to  their  general  immunity  from  process,  is  given  by  such  legis- 
lation. 

The  provisions  of  the  act  of  1875,  with  reference  to  the  property 
overflowed  by  dams  constructed  in  the  improvement  of  the  navigation 
of  Fox  and  Wisconsin  rivers,  that  the  compensation  to  be  made  shall 
be  ascertained  in  the  mode  and  manner  prescribed  by  the  laws  of  the 
state,  and  that  in  any  proceedings  to  ascertain  such  compensation 
the  interests  of  the  United  States  shall  be  represented  by  the  depart- 
ment of  justice,  constitutes  a  sufficient  waiver  of  the  immunity.  The 
legislation  amounts  to  a  consent  to  such  proceedings  as  the  state  laws 
authorize  for  the  condemnation  of  property  in  which  the  United  States 
are  interested.  In  the  present  case  the  overflow  of  the  property  for 
which  compensation  was  asked  was  caused  while  the  property  was 
held  by  the  canal  company,  before  its  acquisition,  in  1872,  by  the 
United  States ;  and  the  legislation  is,  in  legal  effect,  little  more  than 
a  declaration  that  the  United  States  will  pay  the  compensation  which 
may  be  awarded  by  officers  of  the  state  in  proceedings  taken  in  ac- 
cordance with  its  laws.  In  any  aspect  in  which  the  legislation  can 
be  viewed,  we  see  no  objection  to  it  arising  out  of  the  independent 
or  sovereign  character  of  the  government  of  the  United  States. 

Judgment  affirmed. 


<109  U.  &  621) 

BoABD  Co.  Com'bs  of  thb  Oouhtt  of  GHBBOxn*  state  of  Kansas,  v. 

WiLSOH. 

(December  17, 1888.) 

Laws  of  Kahbas— Towinrair  Bonds— FAmuBB  to  Lbvt  Taxbs— Hakdavub. 

Under  the  Beveral  acta  of  the  legialature  of  Eanaaa,  proylding  for  the  paymeot  of 
township  bonds,  the  board  of  county  commisaionen  of  any  county  are  not  re- 
lievecl,  by  a  vacancy  in  the  office  of  township  trustee  of  nnj  township  therein, 
from  the  duty  imposed  upon  them  by  the  statute  of  levying  and  collecting 
taxes  in  such  township,  to  meet  its  bonded  indebtedness.  The  commissioners 
may  be  compelled  by  mandamu%  to  perform  their  duty. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

WaUace  Pratt,  for  plaintiiflF  in  error. 

Jas.  S.  BoUford  and  Jos.  Shippen,  for  defendant  in  error. 

Waitb,  C.  J.  On  the  eleventh  of  June,  1881,  William  C.  Wilson, 
the  defendant  in  error,  recovered  a  judgment  in  the  circuit  court  of 
the  United  States  for  the  district  of  Kansas,  against  the  township  of 
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Salamanca,  Cherokee  oounty,  for  $48,920.81.  At  that  time  the  office 
of  trustee  of  the  township  was  vacant,  and  it  has  not  been  filled  since. 
On  the  twenty-fourth  of  July,  1882,  Wilson  sued  out  of  the  same 
court  an  alternative  writ  of  mdndamvs,  returnable  on  the  ninth  of 
October,  1882,  requiring  the  board  of  county  commissioners  of  theS 
county  "to  forthwith  levy  upon  the  •taxable  property  *  »  *  in? 
said  township  *  *  *  a  tax  sufficient  in  amount  for  the  payment 
of  the  judgment  •  *  *  and  cause  the  same  to  be  certified  to  the 
county  clerk  of  said  county,**  and  requiring  the  clerk  of  the  county  "to 
extend  said  tax  forthwith  on  the  tax  books  of  said  county  and  deliver 
the  same  with  said  tax  so  levied  and  extended  thereon  to  the  county 
treasurer  of  said  county;"  and  the  county  treasurer  forthwith,  after 
the  tax  books  shall  have  been  delivered  to  him  by  the  clerk,  "to  pro- 
ceed to  collect  said  taxes  and  pay  the  same,  when  so  collected,  to  said 
William  G.Wilson,  in  payment  of  said  judgment,  interest,  and  costs," 
or  show  cause  why  they  had  not  so  done.  This  writ  was  served  on 
the  individual  members  of  the  board  of  eounty  eommissioners,  and  on 
the  clerk  and  treasurer  of  the  eounty,  on  the  twenty-sixth  of  July. 
On  the  twenty-seventh  of  November,  1882,  the  respondents  filed  a 
motion  to  quash  the  writ,  and  on  this  motion  raised  two  questions, 
to-wit:  (1)  Whether  the  writ  was  not  sued  out  prematurely ;  and,  (2) 
whether,  under  the  statutes  of  Kansas,  the  county  commissioners 
could  legally  do  that  whieh  the  writ  sought  to  coerce  them  into  do- 
ing. Before  this  motion  was  disposed  of,  the  individual  members  of 
the  board  of  county  commissioners  filed  an  answer,  and,  after  the 
testimony  was  closed,  Wilson  moved  for  a  peremptory  writ.  Upon 
the  hearing  of  this  motion  and  the  motion  to  quash,  the  judges  hold- 
ing the  court  were  divided  in  opinion  on  the  following  questions :  (1) 
Whether  said  motions  respectively  should  be  sastained  or  overruled; 
(2)  whether  it  is  the  legal  duty  of  the  board  of  county  commissioners 
of  Cherokee,  under  the  statutes  of  the  state  of  Kansas,  to  levy  the 
tax  as  commanded  by  the  alternative  writ  of  mandamm  herein,  for  the 
payment  of  the  judgment  of  the  relator  against  Salamanca  township, 
in  said  county,  based  upon  interest  coupons  detached  from  bonds  is- 
sued by  said  township  to  pay  shares  of  capital  stock  in  a  railroad 
company,  which  bonds  were  voted  under  the  act  of  the  general  as- 
sembly of  the  state  of  Kansas,  entitled  "An  act  to  enable  municipal  g 
townships  to  subscribe  for  stock  in  any  railroad  and  to*provide  pay-* 
ment  of  the  same,"  approved  February  25, 1870,  and  issued  Septem- 
ber 1,  1872,  under  the  act  of  said  general  assembly,  entitled  "An  act 
to  authorize  counties,  incorporated  cities,  and  municipal  townships  to 
issue  bonds  for  the  purpose  of  building  bridges,  aiding  in  the  con- 
struction of  railroads,  water-powers,  or  other  works  of  internal  im- 
provement, and  providing  for  the  registration  of  such  bonds,  and  the 
repeal  of  all  laws  in  conflict  therewith,"  approved  March  2,  1872. 
The  circuit  judge  was  of  opinion  that  the  motion  to  quash  should 
v.»— 23 
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be  overrnledy  and  that  for  the  peremptory  writ  granted.  A  jadgment 
awarding  the  writ  was  thereupon  enteied,  and  the  questions  as  to 
which  the  dififerenoe  of  opinion  arose  were  duly  certified.  The  case 
is  now  here  on  a  writ  of  error  for  an  answer  to  these  questions. 

The  act  of  February  25, 1870,  authorized  the  township  to  subscribe 
to  the  capital  stock  of  the  Memphis,  Carthage  &  Northwestern  Bailroad 
Company,  and  to  issue  bonds  to  pay  the  subscription.  That  was  set- 
tled by  the  judgment  against  the  township,  on  account  of  which  the 
mandamus  is  asked. 

Every  township  in  Kansas  is  a  body  corporate  and  politic.  Sec- 
tion 1,  (5965,)  Dassler's  Comp.  Laws,  977.  The  trustee  is  the  prin- 
cipal officer  of  the  township,  and  his  duty  is,  among  other  things, — 
section  22,  (5988,)  Dassler's  Comp.  Laws,  980, — ^to  ''superintend  all 
the  pecuniary  concerns  of  his  township,"  and,  at  the  July  session 
of  the  board  of  county  commissioners,  annually,  with  the  advice  and 
consent  of  the  board,  to  levy  a  tax  on  the  property  of  the  citizens  of 
the  township,  for  township,  road,  and  other  purposes,  and  report  the 
same  to  the  county  clerk  for  entry  on  the  tax  roll,  "but,  in  a  failure 
of  such  trustee  and  commissioners  to  concur,  then  the  board  of  county 
commissioners  shall  levy  such  township,  road,  and  other  taxes."  The 
board  of  county  commissioners  are  required  by  law  to  meet  in  regular 
session  on  the  first  Monday  in  July  of  each  year.  Section  13,  (1397,) 
Dassler's  Comp.  Laws,  274.  They  must  also  meet  on  the  first  Mon- 
day in  August  in  each  year,  to  estimate  and  determine  the  amount  of 
money  to  be  raised  by  tax  for  all  county  purposes,  and  all  other  taxes 
2 which  they  shall  be  required  by  law  to  levy.  Section  83,  (5886,) 
•  Dassler's  Comp.  Laws,  956.  The  county  clerk  must*make  up  the  tax- 
list  immediately  after  the  first  Monday  in  August,  and  deliver  it  to 
the  treasurer  for  collection  on  or  before  the  first  Monday  in  Novem- 
ber.    Section  84,  Dassler's  Comp.  Laws. 

Section  6  of  the  act  of  February  25,  1870,  under  which  the  bonds 
involved  in  this  proceeding  were  issued,  is  as  follows : 

''Sec.  6.  Whenever  any  bonds  shall  be  issued  in  pursuance  of  the  forego- 
ing provision,  it  shall  be  the  duty  of  the  board  of  county  commissioners  an- 
nually to  proceed  to  levy  and  collect  a  tax  on  all  the  taxable  property  in  such 
township  sufficient  to  pay  the  interest  on  such  bonds  as  the  same  becomes  due, 
and  to  create  a  sinking  fund  sufficient  to  pay  said  bonds  at  maturity;  and  such 
tax  shall  be  collected  in  cash  or  the  coupons  of  such  bonds  which  may  be  due; 
and  such  tax  shall  be  collected  as  county  and  township  taxes  are  collected, 
and  paid  out  by  the  treasurer,  on  presentation  of  the  coupons  or  bonds,  when 
due;  and  the  county  clerk,  treasurer,  and  other  officers  who  may  be  required 
to  do  any  act  under  the  foregoing  provisions,  shall  be  entitled  to  the  same  fees 
as  are  allowed  by  law  for  similar  services,  and  liable  to  the  same  fines  and 
penalties  for  non-compliance." 

The  act  of  March  2, 1872,  referred  to  in  the  second  question  certi- 
fied, was  repealed,  so  far  as  it  affects  this  case,  by  the  act  of  March 
9,  1874,  (Sess.  Laws  1874,  p.  41,)  sections  7  and  18  of  which  areaa 
follows: 
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"Sec  7.  It  shall  be  the  dntj  of  the  proper  officers  of  any  countj,  dtj,  or 
township,  in  which  bonds  have  been  heretofore  voted  for  any  of  the  purposes 
mentioned  in  the  act  to  which  this  act  is  amendatoiy,  annually,  at  the  time 
when  other  taxes  are  levied,  to  levy  and  cause  to  be  collected  a  sufficient  tax 
to  pay  the  interest  on  all  such  bonds  as  the  same  shall  become  due,  and  also 
for  the  purpose  of  creating  a  sinking  fund  for  the  final  redemption  of  such 
bonds.    •    •    • 

''Sec.  18.  It  will  be  the  duty  of  the  board  of  county  commissioners  of  any 
county  in  which  railroad  bonds  shall  be  Issued  under  the  provisions  of  this 
act,  annually,  at  the  time  when  other  taxes  are  levied,  to  levy  and  cause  to  be 
collected,  as  other  taxes  are  levied  and  collected,  a  sufficient  tax  to  pay  the^ 
Interest  on  all  bonds  issued  for  railroad  purposes  by  such  county,  or  any  town-g 
••hip  therein,  as  the  same  falls  due,  and  sdso  for  the  purpose  of  creating  a* 
linking  fund  for  the  final  redemption  of  such  bonds." 

These  statutes  were  in  force  when  the  alternative  writ  of  mandamus 
was  sued  oat  in  this  ease.  The  judgment  against  the  township  was 
rendered  on  the  eleventh  of  June,  1881.  It  therefore  became  the 
duty  of  the  proper  of&oers  to  levy  the  tax  at  the  time  fixed  by  law  for 
that  purpose  in  the  year  1881.  No  such  levy  was  made,  and,  con- 
sequently, all  officers  whose  duty  it  was  to  make  the  levy  were  in  de- 
fault when  the  alternative  writ  was  sued  out  in  1882.  It  follows  that 
the  writ  was  not  prematurely  issued  if  it  was  the  duty  of  the  board 
of  county  commissioners  to  make  the  levy  when  there  was  no  trustee 
of  the  township.  The  fact  that  the  board  may  not  have  had  actual 
notice  of  the  rendition  of  the  judgment  until  November,  1881,  does 
not  afifect  their  legal  obligation  to  make  the  levy.  It  may  be  accepted 
as  an  excuse  for  not  performing  that  duty,  but  it  does  not  relieve  them 
from  the  consequences  of  their  legal  default. 

The  township  trustee  is  in  law  the  principal  officer  of  the  township. 
It  is  his  duty  to  superintend  all  the  pecuniary  concerns  of  the  town- 
ship, and,  with  the  advice  and  concurrence  of  the  board  of  county 
commissioners,  to  levy  all  taxes  required  to  meet  the  liabilities  of  the 
township  not  otherwise  provided  for  by  law;  but,  if  he  fails  in  this 
duty,  the  board  must,  as  we  think,  make  the  necessary  levies  for  him. 
To  that  extent  the  board  is  charged  with  the  duty  of  caring  for  the  in- 
terests of  the  township.  Such  is  the  fair  meaning  of  section  22, 
(5988.)  Under  that  section  the  township  trustee  is  required  to  attend 
the  meeting  of  the  board  in  July  of  each  year  and  lay  before  them  his 
recommendations  for  taxes  to  be  levied.  As  his  levy  can  only  be  made 
with  the  concurrence  of  the  board,  there  must  necessarily  be  an  in- 
quiry by  the  board  into  the  pecuniary  concerns  of  the  township,  so  as 
to  determine  whether  what  is  recommended  by  the  trustee  is  enough 
or  more  than  enough  to  meet  its  liabilities  for  the  current  year.  If 
the  trustee  has  omitted  a  tax  for  any  purpose,  which  the  law  requires 
to  be  levied,  it  is  the  clear  duty  of  the  board  to  make  the  levy  them-S 
selves  if  the  trustee  will  not.  The  trustee  and  the*eommissioners* 
are  made  in  law  a  tribunal  to  meet  in  July  in  each  year  to  estimate 
and  determine  what  taxes  are  required  in  the  township  for  the  year. 
If  both  the  trustee  and  commissioners  are  present  at  the  meeting  and 
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Agree  as  to  what  should  be  done,  the  trustee  reports  the  tax  to  the 
county  clerk;  but  if  the  trustee  is  not  present,  or  being  present  does 
not  agree  with  the  commisBioners,  the  opinion  of  the  commissioners 
prevails,  and  they  may  proceed  without  him.  This  is  the  evident  pur- 
pose of  the  provision  that,  ''in  failure  of  such  trustee  and  commission- 
ers to  concur/'  the  board  shall  make  the  levy.  The  tax  to  pay  the 
judgment  in  this  ease  was  one  of  the  taxes  to  be  levied  on  the  property 
of  the  township  to  pay  a  township  debt.  It  is  true  that  this  section 
of  the  law  was  enacted  in  substance  years  before  the  bonds  involved 
in  this  suit  were  issued,  but  unless  it  has  been  in  some  way  super- 
seded by  reason  of  the  special  acts  connected  with  the  particular  ob- 
ligation of  these  bonds,  it  governs  this  case.  So  far  as  we  are  advised, 
if  the  tribunal,  consisting  of  the  trustee  and  county  commissioners, 
are  relieved  from  their  general  supervision  of  the  needs  of  the  town- 
ship in  the  way  of  taxation  for  these  bonds,  it  is  only  to  put  that  duty 
on  the  board  alone.  If  on  the  board,  it  was  clearly  their  duty  to  levy 
the  tax  without  the  trustee  at  the  meeting  in  August,  1881,  because 
the  legal  liability  of  the  township  had  then  been  judicially  established. 
If,  however,  it  was  a  matter  in  respect  to  which  the  trustee  should  act 
conjointly  with  them,  both  they  and  the  trustee  were  in  default  in 
July,  1881.  In  any  view  of  the  case,  the  obligation  to  levy  the  tax 
had  been  imposed  on  the  county  commissioners  when  the  alternative 
writ  was  sued  out,  and  they  have  shown  no  good  cause  why  the  levy 
was  not  made. 

The  board  of  county  commissioners  have  alone  brought  this  writ  of 
error.  Bo  far  as  appears,  the  clerk  and  treasurer  are  satisfied  with 
what  has  been  done  in  reference  to  them.  The  board  are  in  no 
condition  to  complain  for  the  other  officers,  because,  under  the  law, 
they  must  levy  the  tax  before  the  others  can  act,  and,  if  the  levy  is 
made,  the  duties  of  the  clerk  and  treasurer  are  purely  ministerial. 
SThe  whole  proceeding  depends  on  the  duty  of  the  board  to  levy  the 
^tax.  *We  conclude,  therefore,  that  the  motion  to  quash  should  have 
been  overruled,  and  the  motion  for  judgment  sustained.  The  first 
question  is  answered  accordingly.  The  second  question  is  answered 
in  the  affirmative. 

As  the  judgment  was  in  accordance  with  these  answers  it  is  af- 
flrok^d. 
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(109  U.  8.  604)  _  _  ,     ^^ 

TowNSEND  V.  LiTTLB  and  others. 

(December  10, 1888.) 
Pdrchasebb  fob  Valuib — ^NoTiOB— Possession  ^BTATnTB»—lH00K8iBTXiiT  Pro- 

YIBIONS— SPBCIAIi  AND  GeNEBAK 

Purchasers  for  value  of  legal  titles  are  not  affected  by  latent  equities. 

When  the  owner  of  real  estate  goes  into  possession  with  his  polygamous  wife,  her 
occupancy  does  not  give  a  purchaser  of  the  legal  title  constructive  notice  of 
the  equities  arising  from  a  secret  agreement  for  the  transfer  to  her  of  an  inter- 
est in  the  property. 

A  specific  statutory  provision  will  prevail  against  a  general  one  with  which  it  is  in 
apparent  conflict,  provided  the  two  can  subsist  together.  Accordingly,  under 
a  statute  regulating  the  conveyance  of  public  land  in  towns,  which  merely 
directs  that  the  deed  shall  be  executed  by  the  mayor,  under  seal  of  the  corpora- 
tion, such  a  deed  is  valid  without  witneflMS,  although  by  a  general  statute  all 
deeds  are  required  to  be  witnessed. 

Appeal  from  the  Supreme  Coart  of  the  Territory  of  Utah. 

By  an  act  of  congress  passed  March  8,  1867,  entitled  ''An  aotS 
for  the  relief  of  the  inhabitants  of  cities  and  towns*upon  the  public* 
lands/  (14  St.  541,)  it  was  provided  that  whenever  any  portion  of  the 
public  lands  of  the  United  States  had  been,  or  should  thereafter  be, 
settled  upon  and  occupied  as  a  town-site,  it  should  be  lawful  for  the 
corporate  authorities  of  the  town  to  enter  at  the  proper  land-office, 
at  the  minimum  price,  the  land  so  settled  and  occupied,  in  trust  for 
the  several  use  and  benefit  of  the  occupants  thereof,  according  to 
their  several  interests,  and  that  the  execution  of  said  trust,  as  to  the 
disposal  of  the  lots  of  said  town,  etc.,  should  be  conducted  under 
such  rules  and  regulations  as  might  be  prescribed  by  the  legislature 
of  the  state  or  territory  in  which  the  same  might  be  situated.  In 
pursuance  of  the  authority  thus  granted,  the  legislature  of  the  ter- 
ritory of  Utah,  by  an  act  passed  February  17,  1869,  (Comp.  Laws 
Utah,  1876,  p.  879,)  provided  that  whenever  the  corporate  author- 
ities of  any  town  should  enter  any  public  land  occupied  as  a  town- 
site,  such  corporate  authorities  should  give  notice  thereof,  by  pub- 
lication  in  a  newspaper  for  three  months,  whereupon  any  person 
claiming  to  be  the  rightful  occupant,  or  entitled  to  the  occupancy  or 
possession  of  any  lot  or  part  thereof,  shoald,  within  six  months  after 
the  first  publication  of  the  notice,  file  in  the  probate  court  of  the 
county  a  statement  in  writing,  containing  an  accurate  description  of 
the  particular  parcel  of  land  in  which  he  might  claim  to  have  an  in- 
terest, and  the  specific  right,  interest,  or  estate  therein  which  he 
claimed  to  be  entitled  to  receive;  and  that  the  filing  of  a  statement 
should  be  considered  notice  to  all  persons  claiming  any  interest  in 
the  lands  described  therein  of  the  claim  of  the  party  filing  the  same; 
and  that  all  persons  failing  to  file  such  statement  within  the  time 
limited  by  the  act,  should  be  forever  barred  the  right  of  claiming  o» 


Digitized  by 


Google 


8S8  SUFSUa  OOUBT  bipobtsb. 

receiving  Btich  land,  or  any  interest  or  estate  therein,  or  in  any  part, 
parcel,  or  share  thereof,  in  any  conrt  of  law  or  equity.  The  act  far- 
ther provided  that  if  there  were  no  adverse  claimants  to  a  particular 
lot  or  parcel  of  land,  the  probate  court  should  give  notice  to  the  per- 
son filing  the  statement  claiming  the  same  to  produce  his  proofs  in 
S  support  of  his  statement,  and  the  court,  if  satisfied  from  the  proofs 
«  of  the  validity  of  such  claim,  should  cause* judgment  to  be  entered  of 
record,  and  certify  the  fact  to  the  mayor  of  the  town,  who  should 
make  to  the  party  claimant  a  deed  for  the  tract  or  parcel  of  land  so 
adjudged  to  him. 

The  appellant,  Elizabeth  M.  Townsend,  brought  this  suit  in  the 
district  court  for  the  third  judicial  district  of  the  territory  of  Utah, 
by  which  she  claimed  title  under  the  provisions  of  the  act  of  Congress, 
and  the  act  of  the  legislature  of  the  territory  of  Utah,  to  the  undi- 
vided half  of  a  certain  lot  in  the  city  of  Salt  Lake,  which  was  partic- 
ularly described  in  her  bill  of  complaint.  She  alleged  that  in  the 
year  1867  she  and  the  defendant  James  Townsend  went  into  the  act- 
ual possession  of  said  premises;  that  from  the  date  just  mentioned 
until  March  1,  1878,  they  jointly  occupied  and  improved  said  prop- 
erty and  kept  a  hotel  thereon,  known  as  the  Townsend  House;  that 
they  occupied  said  premises  as  two  persons  for  their  mutual  and 
equal  benefit,  mutuaUy  acknowledging  each  other's  interest;  that 
said  premises  formed  part  of  a  tract  of  land  in  Salt  Lake  City,  in  the 
territory  of  Utah,  subject  to  entry,  which,  on  November  21, 1871,  was 
in  fact  entered  at  the  United  States  land-office  in  Salt  Lake  City  by 
Daniel  H.  Mills,  mayor  of  said  city,  in  trust  for  the  occupants  thereof, 
under  the  act  of  congress  aforesaid;  that  at  the  date  of  said  entry  the 
appellant  was,  as  to  a  half  interest  in  said  premises,  one  of  the  per- 
sons for  whose  relief  said  act  of  congress  was  passed,  and  she  and 
said  Townsend  were  conclusively  entitled  to  a  conveyance  of  said 
premises  from  the  mayor  on  complying  with  said  rules  and  regula- 
tions; that  on  May  1,  1878,  Townsend  obtained  a  deed  from  the 
mayor  conveying  the  entirety  of  said  premises  to  himself  in  fee,  with- 
out the  knowledge  of  appellant,  and  she  was  not  informed  thereof  un- 
til a  subsequent  year ;  that  when  it  came  to  her  knowledge  she  re- 
quested Townsend  to  convey  to  her  one-half  of  said  premises,  which  he 
promised  to  do,  admitting  her  right  to  the  same,  and  that  upon  the 
obtaining  of  such  deed  from  the  mayor  by  Townsend  a  trust  resulted 
in  her  favor,  binding  Townsend  to  convey  to  her  the  one  undivided 
ohalf  of  said  premises,  which  he  has  never  done.  The  bill  further  al- 
•  leged  that  the  defendants  Hooper,  Jennings,  and*Boberts  claimed 
some  interest  in  the  premises,  adverse  to  appellant,  as  purchasers, 
incumbrancers,  or  otherwise,  but  that  their  rights  were  only  such  as 
they  had  questionably  derived  from  Townsend,  with  notice  of  appel- 
lant's possession  and  occupancy  of  said  premises,  and  her  consequent 
rights,  and  subject  thereto.  The  bill  prayed  that  the  purchase  of 
said  premises  by  Townsend  might  be  declared  as  to  one-half  thereof 
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as  a  pnrchaBe  in  trust  by  him  for  appellant,  and  that  Townsend, 
Hooper,  and  Jennings  might  be  required  to  convey  the  same  to  her. 

The  defendant  Townsend  filed  no  answer.  Boberts  answered  dis- 
claiming any  interest  in  the  premises.  Defendants  Hooper  and  Jen- 
nings filed  a  joint  answer,  in  which  they  denied  all  the  averments  of 
the  petition,  except  that  the  premises  in  controversy  were  situate 
within  the  town-site  of  Salt  Lake  City  and  were  subject  to  entry  by 
the  mayor  under  the  act  of  congress,  and  that  Townsend  had  obtained 
a  deed  from  the  mayor  for  the  whole  of  said  premises.  They  averred 
that  they  were  purchasers  of  said  premises  for  a  valuable  considera- 
tion, without  notice  of  the  claim  of  appeUant,  and  that  they  had  no 
notice  thereof  until  the  bringing  of  this  suit,  and  that  appellant  and 
Townsend  had  conspired  to  bring  and  maintain  this  suit  for  the  pur- 
pose of  defrauding  them,  well  knowing  that  the  claim  of  appellant 
was  false. 

The  district  court  made  a  finding,  from  which  the  following  facts 
appeared: 

On  March,  1865,  the  defendant  James  Townsend  took  possession 
of  the  premises  in  question,  having  purchased  the  possessory  right 
thereto  of  one  Clawson,  who  conveyed  the  same  to  him  for  the  price 
of  $6,000.  Afterwards,  in  the  years  1873  and  1873,  he  purchased 
the  rights  of  other  claimants  for  $8,000.  All  the  purchase  money 
for  these  claims  was  paid  by  Townsend  out  of  his  own  means.  In 
the  fall  of  the  year  1866  he  went  on  the  premises  to  reside,  taking 
with  him  his  lawful  wife,  whom  he  had  married  in  1828,  and  the  ap- 
pellant as  a  plural  or  polygamous  wife.  He  kept  a  hotel  on  the 
premises  from  that  date  until  February,  1878,  which  was  known  as 
the  Townsend  House  and  was  carried  on  in  his  name  solely,  and  he§ 
was^represented  to  the  public  by  every  advertising  agency  as  the  solef 
proprietor.  During  all  this  time  he  and  the  appellant  lived  together 
on  the  premises  as  husband  and  polygamous  wife,  the  appellant  tak* 
ing  an  active  part  in  conducting  the  business  of  the  hotel.  The  lawful 
wife  of  Townsend  also  lived  with  him  as  such  on  the  same  premises 
until  her  death,  in  1870.  In  the  fall  of  the  year  1867,  Townsend  and 
appellant  entered  into  a  verbal  agreement  with  each  other  whereby 
Townsend  stipulated  that  if  appellant  would  continue  to  live  at  the 
Townsend  House,  and  assist  in  carrying  on  the  business  of  the  hotel 
as  she  had  theretofore  done,  he  would  convey  to  her  a  one- half  inter- 
est in  the  real  and  personal  property  of  the  hotel.  During  the  fall 
of  the  same  year  Townsend  took  another  polygamous  wife,  but  os- 
tensibly continued  his  cohabitation  with  the  appellant  as  his  polyga- 
mous wife,  the  motive  of  both  being  to  conceal  from  the  public  any 
change  in  their  relations  to  each  other. 

On  November  21,  1871,  the  mayor  of  Salt  Lake  City  entered  in 
the  land-office  and  paid  for  the  lands  embraced  in  the  town-site  of 
Salt  Lake  City  in  trust  for  the  occupants  thereof,  and  received  a  pat- 
ent therefor  on  June  1,  1873.    The  mayor  gave  for  the  period  of 
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three  months  the  public  notice  required  by  law  of  such  entry,  the  first 
publication  being  on  November  24,  1871.  Within  the  time  allowed 
by  law  for  occupants  to  assert  their  claims  to  the  lands  embraced  in 
said  town-site,  Townsend  applied  for  a  conveyance  to  himself  of  the 
premises  in  controversy,  and  in  due  course  of  proceedings  in  the  pro- 
bate court  was  adjudged  to  be  the  rightful  occupant  thereof  and  en- 
titled to  a  deed  therefor.  Whereupon,  the  mayor,  on  May  1,  1873, 
executed  and  delivered  to  him  a  deed,  under  his  corporate  seal  of  the 
city,  purporting  to  convey  to  him  the  whole  of  said  premises  in  fee 
in  execution  of  said  trust,  but  said  deed  was  without  witnesses.  The 
appellant  did  not,  within  six  months  after  the  first  publication  of 
notice  of  entry  of  said  town-site  by  the  mayor,  or  at  any  time,  make 
or  deliver  to  the  olerk  of  the  probate  court  of  said  county  any  de- 
I  scription  of  said  premises,  or  of  any  right,  interest,  or  estate  claimed 

*  by  her  therein,  or  make  any  claim*as  an  occupant  or  otherwise  to  a 
conveyance  of  any  interest  therein  under  the  town-site  laws. 

After  his  purchase  of  the  possessory  right  to  said  premises,  and 
before  the  fall  of  1868,  Townsend  expended  in  the  erection  of  build- 
ings thereon  the  sum  of  $16,000.  On  October  1, 1868,  he  borrowed 
of  defendant  Hooper  the  sum  of  $6,000,  and  on  December  8, 1868,  a 
further  sum  of  $6,000.  For  these  sums  he  executed  his  several  notes, 
and  deeds  of  trust  on  the  premises  to  secure  the  same.  On  September 
24,  1878,  the  indebtedness  of  Townsend  to  Hooper  on  these  notes 
amounted  to  $13,500,  and  on  that  day  he  renewed  the  same  by  giving 
Hooper  his  three  notes,  two  for  $5,000  each  and  one  for  $2,500,  due 
in  one  year,  and  at  the  same  time  executed  a  deed  of  trust  to  trustees 
to  secure  the  same.  On  October  10, 1876,  Townsend  gave  his  note 
to  defendant  Boberts  for  $5,000,  payable  in  one  year,  and  secured  it 
by  a  deed  of  trust  upon  the  same  premises.  This  note  afterwards  by 
assignment  became  the  property  of  defendants  Hooper  and  Jennings. 
Afterwards  Townsend  contracted  other  debts,  which,  either  by  deed 
of  trust  or  judgment,  became  liens  on  said  premises,  and  by  various 
assignments  the  defendants  Hooper  and  Jennings  became  the  owners 
and  holders  of  all  the  debts  secured  by  lien  on  said  premises.  On 
April  10, 1878,  the  sum  of  $16,425  was  due  on  the  notes  executed  by 
Townsend  to  Hooper  on  September  24, 1878,  and  the  trustees  named 
in  the  deed  of  trust  to  secure  the  same,  in  pursuance  of  the  power 
thereby  conferred,  sold  said  premises  to  defendant  Jennings  for  $22,- 
500,  which  sum  he  paid  and  it  was  applied  to  the  discharge  of  the 
several  liens  on  the  property  in  the  order  of  their  priority.  Jennings 
afterwards  conveyed  an  undivided  half  of  the  premises  to  his  co- 
defendant  Hooper.  During  all  their  transactions  with  Townsend  the 
defendants  Hooper,  Jennings,  and  Boberts  dealt  with  him,  prior  to 
the  proceedings  in  the  probate  court  under  the  town-site  law,  as  the 
Ssole  owner  of  said  premises,  as  against  every  one  save  the  United 

•  States,  and  subsequently  thereto  as  absolute  sole  owner,*without  any 
actual  or  constructive  notice  of  any  claim  of  the  appellant,  and  neither 
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fhe  trusteeB  in  said  trust  deed,  nor  the  defendants  Hooper,  Jennings, 
and  Roberts,  nor  any  of  them,  had  any  notice  of  the  claim  of  the 
appellant  to  any  interest  in  or  right  to  said  premises  until  after  the 
bringing  of  this  suit. 

Upon  this  finding  of  facts  the  district  court  dismissed  the  bill  of 
complaint.  Its  decree  was  carried  to  the  supreme  court  of  the  ter- 
ritory by  appeal,  where  it  was  aflBrmed.  The  decree  of  the  latter 
court  affirming  the  decree  of  the  district  court  is  brought  under  re- 
view by  the  present  appeal. 

J.  O.  Sutherland,  J.  R.  McBride,  Arthur  Brown,  and  Ja«.  H.  Man* 
deville,  for  appellant. 

P.  L.  Williams  and  Legrand  Young,  for  appellees. 

Woods,  J.  The  facts  found  by  the  court  leave  no  ground  for  the 
appellant's  case  to  rest  on.  Whatever  rights,  if  any,  she  might  have 
as  against  Townsend,  had  he  continued  the  owner  of  the  premises  in 
controversy,  she  certainly  has  none  against  innocent  bona  fide  in- 
cumbrancers and  purchasers,  without  notice  of  her  claim.  The  ar- 
rangement between  Townsend  and  the  appellant  was  a  secret  agree- 
ment known  only  to  themselves,  and,  as  found  by  the  court,  they, 
after  the  agreement,  continued  to  live  together,  as  they  had  pre- 
viously done,  in  order  that  the  public  might  not  know  that  any 
change  had  taken  place  in  their  relations  to  each  other.  A  secret 
agreement,  as  between  herself  and  Townsend,  which  they  purposely 
kept  concealed,  cannot  be  set  ap  against  bona  fide  purchasers  without 
notice.  The  finding  of  the  court  that  neither  Hooper,  Jennings,  nor 
Boberts  had  notice,  either  actual  or  constructive,  of  appellant's  al- 
leged rights,  cuts  up  by  the  roots  all  elaim  on  her  part  as  against 
them  to  the  premises  in  controversy. 

Appellant  contends,  however,  that  her  joint  physical  occupancy 
with  Townsend  of  the  premises,  as  found  by  the  court,  was  construct- 
ive notice  to  the  defendants  Hooper  and  Jennings  of  her  alleged  rights,  S 
and  that  they,  therefore,  purchased  in*subservience  thereto.  When* 
Townsend,  in  1866,  entered  into  possession  of  the  premises  which  he 
bad  previously  bought  with  his  own  money,  he  took  with  him  his  law- 
ful wife  and  the  appellant,  his  polygamous  wife.  At  that  time  it  is 
not  disputed  that  he  was  the  sole  occupant  under  the  act  of  congress. 
The  appellant  was  no  more  a  joint  possessor  at  that  time  than  any 
servant  or  guest  of  the  hotel.  A  secret  agreement  subsequently  en- 
tered into  between  Townsend  and  the  appellant,  and  purposely  kept 
concealed  from  the  public  by  them,  cannot  be  held  to  change  the  na- 
ture of  Townsend's  occupancy  so  as  to  affect  with  constructive  notice 
persons  who  had  no  actual  notice.  Constructive  notice  is  defined  to 
be  in  its  nature  no  more  than  evidence  of  notice,  the  presumption  of 
which  is  so  violent  that  the  court  will  not  even  allow  of  its  being  con- 
troverted. Plumb  V.  FluiU,  2  Anstr.  438;  Kennedy  v.  Green,  8  Mylne 
ft  E.  719.  Where  possession  is  relied  on  as  giving  constructive  no- 
tice it  must  be  open  and  unambiguous,  and  not  liable  to  be  misun- 
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derstood  or  misconstrued.  Ely  v.  Wilcox,  20  Wis.  628;  Patten  v. 
Moore,  82  N.  H.  384;  BiUington  v.  Welsh,  6  Bin.  188.  It  must  be 
sufficiently  distinct  and  unequivocal  so  as  to  put  the  purchaser  on  his 
guard.  Butler  v.  Stevens,  26  Me.  484;  Wright  v.  Wood,  11  Harr.  (Pa.) 
180 ;  Bogue  v.  Williams,  48  111.  371.  As  said  by  Stbono,  J.,  in  Mee- 
han  V.  WiUiams,  12  Wright,  238,  what  makes  inquiry  a  duty  is  such 
a  visible  state  of  things  as  is  inconsistent  with  a  perfect  right  in  him 
who  proposes  to  sell.  See,  also,  Holmes  v.  Stout,  8  Green,  Gh.  492; 
McMechan  v.  Oriffing,  8  Pick.  149;  Hanri^k  v.  Thompson,  9  Ala.  409. 

Tested  by  these  rules,  it  is  plain  that  the  physical  occupancy  of  the 
premises  in  question  by  appellant,  as  found  by  the  district  court,  was 
not  such  possession  as  to  put  a  purchaser  on  inquiry  and  charge  him 
with  constructive  notice.  On  the  contrary,  viewed  in  connection  with 
the  other  facts  found,  it  was  such  as  to  mislead  him. 

The  case  of  appellant  is  therefote  an  attempt  to  set  np  a  secret 
Ixust  as  against  hima  fide  purchasers  for  value  without  notice.  But 
3  nothing  is  clearer  than  that  a  purchaser  for  a  valuable  consideration, 
f  without  notice  of  a  prior  equitable  right,*obtaining  the  legal  estate  at 
the  time  of  his  purchase,  is  entitled  to  priority  in  equity  as  well  as  at 
law,  according  to  the  well-known  maxim  that  when  equities  are  equal 
the  law  shall  prevail.  WVHiam^  v.  Jackson,  107  U.  S.  478;  [2  Sup. 
Or.  Bbp.  814 ;]  WiUaughby  v.  WiUoughby,  1  Term  Bep.  768;  Carlton  v. 
Low,  8  P.  Wms.  828;  Ex  parte  Knott,  11  Ves.  Jr.  609;  TUdesley  v. 
Lodge,  3  Smale  ft  G.  548;  Shine  v.  Gough,  1  Ball  ft  B.  436 ;  Bowen  v. 
Evans,  1  Jones  ft  La.  T.  178 ;  VaUier  v.  Hinde,  7  Pet.  262.  This  is  the 
case  of  defendants  Hooper  and  Jennings. 

The  appellant  contends,  however,  that  as  the  deed  executed  by  the 
mayor  of  Salt  Lake  City  to  Townsend  was  without  witnesses,  as  re- 
quired by  the  general  law  of  the  territory,  it  did  not  convey  the 
legal  title.  But  the  act  of  the  territorial  legislature  providing  for  the 
conveyance  to  occupants,  by  the  mayor,  of  lands  included  in  the 
town-site,  did  not  require  witnesses  to  his  deed.  It  merely  directed 
that  '"deeds  of  conveyance  for  the  same  shall  be  executed  by  the 
mayor  of  the  city  or  town  under  the  seal  of  the  corporation."  Ac- 
cording to  the  well-settled  rule,  that  general  and  specific  provisions, 
in  apparent  contradiction,  whether  in  the  same  or  different  statutes, 
and  without  regard  to  priority  of  enactment,  may  subsist  together, 
the  specific  qualifying  and  supplying  exceptions  to  the  general,  this 
provision  for  the  execution  of  a  particular  class  of  deeds  is  not  con- 
trolled by  the  law  of  the  territory  requiring  deeds  generally  to  be  ex- 
ecuted with  two  witnesses.  Pease  v.  Whitney,  5  Mass.  380 ;  Nichols 
V.  Bertram,  8  Pick.  842;  State  v.  Perry sburg,  14  Ohio  St.  472;  Lon* 
don,  etc.,  Ry.  v.  Wandsworth  Board  of  Works,  L.  B.  8  G.  P.  185;  Bish. 
Writ.  Laws,  §  112a.  The  deed  of  the  mayor  to  Townsend  having 
t)een  executed  in  conformity  with  the  special  act,  was  therefore  valid 
Mad  effectual  to  convey  the  legal  title. 
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The  result  of  these  yiews  is  that  the  appellant  has  failed  to  sho^ 
herself  entitled  to  the  relief  prayed  in  her  bill.  The  decree  of  the 
supreme  court  of  the  territory  of  Utah  affirming  the  decree  of  the- 
district  court,  by  which  her  bill  was  dismissed^  must  be  affirmed. 


(109  U.  8.  527) 

Oanada  Boutebbn  Bt.  Go.  9.  Gbbhibd  and  another,  Ex'rs,  etc.^ 

Samb  v.  Gebhabd. 

Bamb  v.  Same. 

Samb  v.  Gbbhaed  and  another,  Ex'rs,  etc. 

(December  10, 1888.) 

bcPAntme  OBLiOATioir  of  CtonrRAor— Absbnob  of  GoNsnTunovAz*  Ldotatiob 
— FoBCB  of  Fobbign  Statute— Bonds  of  Fobbhui  Oobfobatiov. 

In  a  country  where  no  constitutional  prohibition  exists  against  the  passage  of  laws 
impairing  the  obligation  of  contracts,  there  is  no  reason  why  the  legislature 
may  not,  by  statute,  compel  individual  bondholders  of  a  domestic  corporation 
to  accept  an  arrangement  or  compromise  made  when  the  corporation  is  in 
financial  embarrassment,  for  the  benefit  of  all  the  bondholders,  and  accepted 
by  a  malority  of  them.  Such  statutes  are  on  a  footing  with  bankrupt  acts,  and 
cannot  be  said  to  deprire  any  person  of  his  property  without  due  process  ol 
law. 

A  citizen  of  the  United  States  purchasing  the  bonds  of  a  corporation  organized  un* 
der  such  foreign  government,  takes  them  subject  to  the  policy  of  that  govern* 
ment,  and  is  bound  by  its  statutes.  This  is  the  case,  though  the  bonds  are 
payable  in  the  United  States,  and  though  their  payment  could  be  enforced  bj 
the  courts  of  this  country. 

Hablah.  J.|  diisenUna,  Whatever  force  such  a  statute  may  have  where  it  is  en- 
acted, it  cannot  bind  the  courts  of  a  different  country.  Such  an  act  differs  f  romr 
a  composition  in  bankruptcy  in  the  fact  that  the  bondholders  have  no  oppor* 
tnnity  to  be  heard  in  court  in  opposition  to  the  arrangement. 

Error  to  the  Gircait  Court  of  the  United  States  for  the  Soathem 
District  of  New  Tork. 

Jo$.  H.  Choate^  for  railway  company. 

John  M.  Bowers^  for  defendants  in  error. 

Waitb,  G.  3.  What  is  now  known  as  the  Canada  Soathem  BaQ* 
way  Company  was  originally  incorporated  on  the  twenty-eighth  of 
February,  1868,  by  the  legislature  of  the  province  of  Ontario,  Canada, 
to  build  and  operate  a  railroad  in  that  province  between  the  Detroit 
and  Niagara  rivers,  and  was  given  power  to  borrow  money  in  the 
province  or  elsewhere  and  issue  negotiable  coupon  bonds  therefor, 
secured  by  a  mortgage  on  its  property,  ''for  completing^  maintaining^ 

^8eea  0. 1  Fed.  Rep.  887. 
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and  working  the  railway.*  Under  this  anthority  the  company^  on  the 
second  of  January,  1871,  at  Fort  Erie,  Canada,  made  and  issued  a 
series  of  negotiable  bonds,  falling  due  in  the  year  1906,  amounting  in 
all  to  $8,703,000,  with  coupons  for  semi-annual  interest  attached, 
payable,  principal  and  interest,  at  the  Union  Trust  Company,  in  the 
S  city  of  New  York.  To  secure  the  payment  of  both  principal  and  in- 
S^terest  as  they  matured,  a  trust  mortgage  was  executed  by  the* com- 
pany covering  ""the  railway  of  said  company,  its  lands,  tolls,  revenues 
present  and  future,  property  and  effects,  franchises  and  appurte- 
nances. **  Every  bond  showed  on  its  face  that  it  was  of  this  kind  and 
thus  secured.  Before  the  thirty-first  of  December,  1873,  the  company 
became  satisfied  that  it  would  be  unable  to  meet  the  interest  on  these 
bonds  maturing  in  the  coming  January,  and  so  it  requested  the  hold- 
ers  to  fund  their  coupons  falling  due  January  1,  1874,  July  1,  1874, 
and  January  1,  1875,  by  converting  them  into  new  bonds  payable  on 
the  first  of  January,  1877,  and  by  so  doing  only,  in  legal  effect,  ex- 
tend the  time  for  the  payment  of  the  interest,  without  destroying  the 
lien  of  the  coupons  under  the  mortgage,  or  otherwise  affecting  the 
obligation  of  the  old  bonds.  Some  of  the  bondholders  funded  their 
coupons,  in  accordance  with  this  proposition,  and  accepted  the  exten- 
sion bonds,  but,  under  the  arrangement,  their  coupons  were  not  to  be 
canceled  until  the  new  bonds  were  paid.  In  this  condition  of  affairs 
the  parliament  of  Canada,  on  the  twenty-sixth  of  May,  1874,  enacted 
that  the  Canada  Southern  Bailway,  which  was  the  railway  built  by 
the  Canada  Southern  Bailway  Company  under  its  provincial  act  of 
incorporation,  '"be  declared  to  be  a  work  for  the  general  advantage  of 
Canada,^  and  a  ""body  corporate  and  politic  within  the  jurisdiction  of 
Canada,"  for  all  the  purposes  mentioned  in,  and  with  all  the  fran- 
ohises  conferred  by,  the  several  incorporating  acts  of  the  legislature  of 
the  province.  This,  under  the  provisions  of  the  British  North  Amer- 
ica act,  1867,  passed  by  the  parliament  of  Great  Britain  "for  the 
union  of  Canada,  Nova  Scotia,  and  New  Brunswick,  and  the  govern- 
ment thereof,'*  made  the  corporation  a  dominion  corporation  and 
subjected  it  to  the  legislative  authority  of  the  parliament  of  Canada. 
On  the  fifteenth  of  March,  1875,  another  series  of  bonds,  amount- 
ing in  the  agregate  to  $2,044,000,  or  thereabouts,  was  issued  and  se- 
cured by  a  second  mortgage  to  trustees.  After  the  issue  of  all  the 
bonds  the  company  found  itself  unable  to  pay  its  interest  and  other- 
wise financially  embarrassed,  and  a  joint  committee,  composed  of 
S  three  directors  and  three  bondholders,  after  full  consideration  of  all  the 
•circumstances,  submitted  to^the  company  and  to  the  bondholders  "a 
scheme  of  arrangement  of  the  affairs  of  the  company,"  which  was  ap- 
proved at  a  meeting  of  the  directors  on  the  twenty-eighth  of  Septem- 
ber, 1877.  This  scheme  contemplated  the  issue  of  $14,000,000  of  30- 
year  bonds,  bearing  3  per  cent,  interest  for  three  years  and  5  per 
cent,  thereafter,  guarantied,  as  to  interest,  for  20  years,  by  the  New 
York  Central  &  Hudson  Biver  Bailroad  Company,  the  first  coupons 
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being  payable  January  1, 1878.  These  new  bonds  were  to  be  secured 
by  a  first  mortgage  on  the  property  of  the  company,  and  exchanged 
for  old  bonds  at  certain  specified  rates.  The  old  bonds  of  1871  were 
to  be  exchanged  for  new  at  the  rate  of  one  dollar  of  principal  of  the 
old  for  one  dollar  of  the  new,  nothing  being  given  either  for  the  past* 
due  coupons  or  the  extension  bonds  executed  under  the  arrangement 
in  December,  1873.  The  proposed  issue  of  bonds  was  large  enough 
to  take  up  all  the  old  indebtedness  at  the  rates  proposed,  whether 
bonded  or  otherwise,  and  leave  a  surplus,  to  be  used  for  acquiring  f  urthei 
equipment,  and  for  such  other  purposes  of  the  company  as  the  direct- 
ors might  find  necessary.  This  scheme  was  formerly  assented  to  bj 
the  holders  of  108,182  shares  of  the  capital  stock  out  of  150,000;  b\ 
the  holders  of  the  bonds  of  1871  to  the  amount  of  |7, 382,000  out  ct 
$8,703,000;  and  by  the  holders  of  $1,590,000  of  the  second  series  oi 
bonds  out  of  $2,029,000  then  outstanding.  Upon  the  representation 
of  these  facts  to  the  parliament  of  Canada  the  '"Canada  Southern  ar- 
rangement act,  1878,"  was  passed  and  assented  to  in  the  queen's 
name  on  the  sixteenth  of  April,  1878.  This  statute,  after  reciting  the 
scheme  of  arrangement,  with  the  causes  that  led  to  it,  and  that  it  had 
been  assented  to  by  the  holders  of  more  than  two-thirds  of  the  shares 
of  the  capital  stock  of  the  company,  and  by  the  holders  of  more  than 
three-fourths  of  the  two  classes  of  bonds,  enacted  that  the  scheme  be 
authorized  and  approved;  that  the  new  bonds  be  a  first  charge  **over 
all  the  undertaking,  railway  works,  rolling  stock,  and  other  plant"  of 
the  company;  and  that  the  new  bonds  be  used  for  the  purposes  con- 
templated by  the  arrangement,  including  the  payment  of  the  floating 
debt    Section  4  is  as  follows :  ^ 

*^4.  The  scheme,  subject  to  the  conditions  and  provisos  in  this  act  con-* 
tained,  shaU  be  deemed  to  have  been  assented  to  by  all  the  holders  of  the 
original  first  mortgage  bonds  of  the  company  secured  by  the  said  recited  inden- 
ture of  the  fifteenth  day  of  December,  one  thousand  eight  hundred  and  sev- 
enty, and  of  aU  coupons  and  bonds  for  interest  thereon,  and  also  by  all  the 
holders  of  the  second  mortgage  bonds  of  the  company  secured  by  the  said  re- 
cited indenture  of  the  fifteenth  day  of  March,  one  thousand  eight  hundred 
and  seventy-five,  and  of  all  coupons  thereon,  and  also  by  all  the  shareholders 
of  the  Canada  Southern  Railway  Company,  and  the  hereinbefore  recited  ar- 
rangement shall  be  binding  upon  all  the  said  holders  of  the  first  and  second 
mortgage  bonds  and  coupons,  and  bonds  for  interest  thereon,  respectively,  and 
upon  aU  the  shareholders  of  the  company.'* 

Under  the  arrangement  thus  authorized  the  New  Tork  Central  & 
Hudson  Biver  Baikoad  Company  executed  the  proposed  guaranty, 
and  the  scheme  was  otherwise  carried  into  effect. 

The  several  defendants  in  error  are,  and  always  have  been,  citi- 
zens of  the  state  of  New  York,  and  were,  at  the  time  the  scheme  of 
arrangement  was  entered  into  and  confirmed  by  the  parliament  of 
Canada,  the  holders  and  owners  of  certain  of  the  bonds  of  1871,  and 
of  certain  extension  bonds,  these  last  having  been  delivered  to  them 
respectively  at  the  Union  Trust  Company  in  the  city  of  New  York, 
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where  the  ezohangee  were  made,  m  December,  1878.  Neither  of  the 
defendants  in  error  assented  in  faot  to  the  scheme  of  arrangement, 
and  they  did  not  take  part  in  the  appointment  of  the  joint  commit- 
tee. Their  extension  bonds  have  never  been  paid,  neither  have  the 
coupons  on  their  bonds  of  1871,  which  fell  due  on  the  first  of  July, 
1875,  and  since,  though  demanded.  The  company  has  been  at  idl 
times  ready  and  willing  to  issue  and  deliver  to  them  the  full  number 
of  new  bonds,  with  the  guaranty  of  the  New  York  Central  &  Hudson 
Biver  Bailroad  Company  attached,  that  they  would  be  entitled  to  re- 
ceive under  the  scheme  of  arrangement. 
These  suits  were  brought  on  the  extension  bonds  and  past-due  cou- 
gpons.  The  company  pleaded  the  scheme  of  arrangement  as  a  de- 
•  fense,  and  at  the  trial  tendered  the  new  bonds  in*  exchange  for  the 
old.  The  circuit  court  decided  that  the  arrangement  was  not  a  bar 
to  the  actions,  and  gave  judgments  in  each  of  them  against  the  com- 
pany for  the  full  amount  of  extension  bonds  and  coupons  sued  for.  To 
reverse  these  judgments  the  present  writs  of  error  were  brought.  Two 
questions  are  presented  for  our  consideration:  (1)  Whether  the  ""ar- 
rangement  act**  is  valid  in  Canada,  and  had  the  effect  of  binding  non- 
assenting  bondholders  within  the  dominion  by  the  terms  of  the  scheme ; 
and  (2)  whether,  if  it  did  have  that  effect  in  Canada,  the  courts  of 
the  United  States  should  give  it  the  same  effect  as  against  citizens  of 
the  United  States  whose  rights  accrued  before  its  passage. 

1.  There  is  no  constitutional  prohibition  in  Canada  against  the 
passage  of  laws  impairing  the  obligation  of  contracts,  and  the  parlia- 
ment of  the  dominion  had,  in  1878,  exclusive  legislative  authority 
over  the  corporation,  and  the  general  subjects  of  bankruptcy  and  in- 
solvency in  that  jurisdiction.  As  to  all  matters  within  its  authority, 
the  dominion  parliament  has  ''plenary  legislative  powers  as  large  and 
of  the  same  nature  as  those  of  the  imperal  parliament."  City  of 
Frederieton  v.  The  Queen,  3  Can.  Sup.  Ct.  559.  On  the  twentieth  of 
August,  1867,  the  parliament  of  Great  Britain  passed  the  "railway 
companies  act,  1867.''  2  St.  1382;  80, 81, Vict.  e.  127.  This  act  pro- 
vides, among  other  things,  for  the  preparation  of  "schemes  of  ar- 
rangement" between  railway  companies  unable  to  meet  their  engage- 
ments and  their  creditors,  which  can  be  filed  in  the  court  of  chancery, 
accompanied  by  a  declaration  in  writing,  under  the  seal  of  the  com 
pany  and  verified  by  the  oaths  of  the  directors,  to  the  effect  that  the 
&  company  is  unable  to  meet  its  engagements  with  its  creditors.  Notice 
^of  the  filing  of  such  a  scheme  must  be*publi8hed  in  the  Oazette,  and 
the  scheme  is  to  be  deemed  assented  to  by  the  holders  of  mortgages, 
bonds,  debenture  stock,  rent-charges,  and  preference  shares,  when 
assented  to  in  writing  by  the  holders  of  three-fourths  in  value  of  each 
class  of  security,  and  by  the  ordinary  shareholders  when  assented  to 
at  an  extraordinary  general  meeting  specially  called  for  that  purpose. 
Provision  is  then  made  for  an  application  to  the  court  by  the  company 
for  a  confirmation  of  the  scheme.    Notice  of  this  application  must  be 


Digitized  by 


Google 


OANADA  80UTHEBN  BT«  00.  V.  aSBHABD.  86T 

published  in  the  Oagette,  and,  after  hearing,  the  court,  if  satisfied  that 
no  sufficient  objection  to  the  scheme  has  been  established^  may  con- 
firm it. 

Section  18  is  as  follows; 

"The  scheme,  when  conflimed,  shall  be  enrolled  in  the  court,  and  thence- 
forth the  same  shall  be  binding  and  effectual  to  all  intents,  and  the  provis- 
ions thereof  shall,  against  and  in  favor  of  the  company  and  all  parties  as- 
senting thereto  or  bound  thereby,  hare  the  like  effect  as  if  they  had  been 
enacted  by  parliament." 

This  act,  it  is  apparent,  was  not  passed  to  provide,  for  the  first 
time,  a  way  in  which  insolvent  and  embarrassed  railway  companies 
might  settle  and  adjust  their  affairs,  but  to  authorize  the  court  of 
chancery  to  do  what  had  before  been  done  by  parliament.  Lord 
Gaibns,  L.  J.,  said  of  it  in  Cambrian  Railways  Company's  Scheme,  L. 
B.8Gh.  S94: 

''Hitherto  such  companies,  if  th^  desired  to  raise  further  capital  to  meet 
their  engagements,  have  been  forced  to  go  to  parliament  for  a  special  act  en- 
abling them  to  offer  such  advantages,  by  way  of  preference  or  priority,  to 
persons  furnishing  new  capital  as  would  lead  to  its  being  obtained.  And  par- 
liament, in  dealing  with  such  applications,  has  been  in  the  habit  of  consider- 
ing how  ftur  the  arrangements  proposed,  as  to  such  new  capital,  were  assented 
to  or  dissented  from  by  those  who  might  be  considered  as  the  proprietors  of 
the  existing  capital  of  the  company,  either  as  shareholders  or  bondholders. 
The  object  of  the  present  act  *  *  *  appears  to  be  to  dispense  with  a  spe- 
cial application  to  parliament  of  the  kind  I  have  described,  and  to  give  a  par- 
liamentary sanction  to  a  scheme  filed  in  the  court  of  chancery,  and  confirmed 
by  the  court,  and  assented  to  by  certain  majorities  of  shareholders,  and  of 
holders  of  debentures  and  securities  ^fusdem  generU.'*  ^ 

*And  even  now  in  England  special  acts  are  passed  whenever  the* 
provisions  of  the  general  act  are  not  such  as  are  needed  to  meet  the 
wants  of  a  particular  company.     A  special  act  of  this  kind  was  con- 
sidered in  London  Financial  A$$*n  ▼•  Wrexham,  M.  d  C.  Q.  Ry.  Co. 
L.  B.  18  Eq.  666. 

In  Canada  no  general  statute  like  that  in  England  has  been  enacted, 
but  the  old  English  practice  of  passing  a  special  act  in  each  partic- 
ular case  prevails,  and  Osleb,  J.,  said  in  Jones  v.  Canada  Cent.  By. 
Co.  46  U.  C.  Q.  B.  261,  ''our  statute  books  are  full**  of  legislation 
of  the  kind.  The  particular  question  in  that  case  was  whether,  after 
the  establishment  ot  the  dominion  government,  the  provincial  par- 
liaments had  authority  to  pass  laws  with  reference  to  provincial  cor- 
porations which  would  operate  upon  debentures  payable  in  Enitland, 
and  held  by  persons  residing  there,  but  it  was  not  snggested,  either 
by  the  court  or  counsel,  that  a  statute  of  the  kind,  passed  by  the  do- 
minion parliament  in  reference  to  a  dominion  corporation,  would  not 
be  valid  as  a  law.  So  far  as  we  are  advised,  the  pailiamentary  au- 
thority for  such  legislation  has  never  been  doabted  either  in  England 
or  Canada.  Many  cases  are  reported  in  which  such  statutes  were  un- 
der consideration,  but  in  no  one  of  them  has  it  been  intimated  that 
the  power  was  even  questionahld. 
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In  GUJlUan  ▼.  Union  Canal  Co.,  [ante,  804,]  at  the  present  term,  it 
was  said  that  holders  of  bonds  and  other  obligations  issued  by  large 
corporations  for  sale  in  the  market,  and  secured  by  mortgages  to 
trustees,  or  otherwise,  have,  by  fair  implication,  certain  contract 
relations  with  each  other.  In  England,  we  infer  from  what  was  said 
by  Lord  Gaibns  in  Cambrian  Railways  Company*8  Scheme,  gupra, 
they  are  considered  as  in  a  sense  part  proprietors  of  the  existing  cap- 
ital of  the  company,  and  dealt  with  by  parliament  and  the  courts  ac- 
cordingly. They  are  not  there,  any  more  than  here,  corporators,  and 
thus  necessarily,  in  the  absence  of  fraud  or  undue  influence,  bound 
by  the  will  of  the  majority  as  to  matters  within  the  scope  of  the  cor- 
porate powers,  but  they  are  interested  in  the  administration  of  a  trust 
M  which  has  been  created  for  their  common  benefit.  Ordinarily  their 
^  ultimate  security  depends  in  a  large  degree  on  the  success  of  the  work 
in  which  the  corporation  is  engaged,  and  it  is  not  uncommon  for  dif- 
ferences of  opinion  to  exist  as  to  what  ought  to  be  done  for  the  pro- 
motion of  their  mutual  interests.  In  the  absence  of  statutory  author- 
ity, or  some  provision  in  the  instrument  which  establishes  the  trust, 
nothing  can  be  done  by  a  majority,  however  large,  which  will  bind  a 
minority  without  their  consent.  Hence,  it  seems  to  be  eminently 
proper  that  where  the  legislative  power  exists  some  statutory  provis- 
ion should  be  made  for  binding  the  minority  in  a  reasonable  way  by 
the  will  of  the  majority;  and  unless,  as  is  the  case  in  the  states  of 
the  United  States,  the  passage  of  laws  impairing  the  obligation  of 
contracts  is  forbidden,  we  see  no  good  reason  why  such  provision 
may  not  be  made  in  respect  to  existing  as  well  as  prospective  obliga- 
tions. The  nature  of  securities  of  this  class  is  such  that  the  right  of 
legislative  supervision  for  the  good  of  all,  unless  restrained  by  some 
constitutional  prohibition,  seems  almost  necessarily  to  form  one  ol 
their  ingredients,  and  when  insolvency  is  threatened,  and  the  inter- 
ests of  the  public  as  well  as  creditors  are  imperiled  by  the  financial 
embarassments  of  the  corporation,  a  reasonable  "scheme  of  arrange- 
ment" may,  in  our  opinion,  as  well  be  legalised  as  an  ordinary  '*com- 
position  in  bankruptcy. **  In  fact  such  ''arrangement  acts"  are  a 
species  of  bankrupt  acts.  Their  object  is  to  enable  corporations,  ere 
ated  for  the  good  of  the  public,  to  relieve  themselves  from  financial 
embarassments  by  appropriating  their  property  to  the  settlement  and 
adjustment  of  their  affairs,  so  that  they  may  accomplish  the  purposes 
for  which  they  were  incorporated.  The  necessity  for  such  legislation 
is  clearly  shown  in  the  preamble  to  the  Grand  Trunk  arrangement 
act,  1862,  passed  by  the  parliament  of  the  province  of  Canada  on  the 
ninth  of  June,  1862,  before  the  establishment  of  the  dominion  gov- 
ernment, and  which  is  in  these  words : 

**  Whereas,  the  interest  on  all  the  bonds  of  the  Grand  Trunk  Railway  Com- 
9  pany  of  Canada  is  in  arrear,  as  well  as  the  rent  of  the  railways  leased  to  it, 
g  and  the  company  has  also  become  indebted,  both  in  Canada  and  in  England, 
•  on  simple  contract,  to*variou3  persons  and  corporations,  and  several  of  the 
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creditors  have  obtained  Judgment  against  it,  and  much  litigation  is  now 
pending;  and  whereas,  the  keeping  open  of  the  railway  traffic,  which  is  of 
the  utmost  importance  to  the  interests  of  the  province,  is  thereby  imperiled, 
and  the  terms  of  a  compromise  have  been  provisionally  settled  between  the 
different  classes  of  creditors  and  the  company,  but  in  order  to  facilitate  and 
give  effect  to  such  compromise  the  interference  of  the  legislature  of  the  pro- 
vince is  necessary.^ 

The  confirmation  and  legalization  of  ^a  scheme  of  arrangement'' 
under  such  circumstances  is  no  more  than  is  done  in  bankruptcy 
when  a  ''composition"  agreement  with  the  bankrupt  debtor,  if  as- 
sented to  by  the  required  majority  of  creditors,  is  made  binding  on 
the  non-assenting  minority.  In  no  just  sense  do  such  governmental 
regulations  deprive  a  person  of  his  property  without  due  process  of 
law.  They  simply  require  each  individual  to  bo  conduct  himself  for 
the  general  good  as  not  mmeoessarily  to  injore  another.  Bankrupt 
laws  have  been  in  force  in  England  for  more  than  three  centuries, 
and  they  had  their  origin  in  the  Boman  law.  The  constitution  ex- 
pressly empowers  the  congress  of  the  United  States  to  establish  such 
laws.  Every  member  of  a  political  community  must  necessarily  part 
with  some  of  the  rights  which,  as  an  individual,  not  affected  by 
his  relation  to  others,  he  might  have  retained.  Such  concessions 
make  up  the  consideration  he  gives  for  the  obligation  of  the  body 
politic  to  protect  him  in  life,  liberty,  and  property.  Bankrupt  laws, 
whatever  may  be  the  form  they  assume,  are  of  that  character. 

S.  That  the  laws  of  a  country  have  no  extraterritorial  force  is  an 
axiom  of  international  jurisprudence,  but  things  done  in  one  country 
under  the  anthority  of  law  may  be  of  binding  effect  in  another  coun- 
try. The  obligor  of  the  bonds  and  coupons  here  sued  on  was  a  cor- 
poration created  for  a  public  purpose;  that  is  to  say,  to  build,  main- 
tain, and  work  a  railway  in  Canada.  It  had  its  corporate  home  in 
Canada,  and  was  subject  to  the  exclusive  legislative  authority  of  the 
Dominion  parliament.  It  had  no  power  to  borrow  money  or  incur 
debts  except  for  completing,  maintaining,  and  working  its  railway,  n 
•The  bonds  taken  by  the  defendants  in  error  showed  on  their  face  that^ 
they  were  part  of  a  series  amounting  in  the  aggregate  to  a  very  large 
sum  of  money,  and  that  they  were  secured  by  a  trost  mortgage  on  the 
railway  of  the  company,  its  lands,  tolls,  revenues,  etc.  In  this  way 
the  defendants  in  error,  when  they  bought  their  bonds,  were,  in  legal 
effect,  informed  that  they  were  entering  into  contract  relations,  not 
only  with  a  foreign  corporation  created  for  a  public  purpose,  and 
carrying  on  its  business  within  a  foreign  jurisdiction,  but  with  the 
holders  of  other  bonds  of  the  same  series,  who  were  relying  equally 
with  themselves  for  their  ultimate  security  on  a  mortgage  of  property 
devoted  to  a  public  use,  situated  entirely  within  the  territory  of  a 
foreign  government.  A  corporation  "must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sovereignty,"  {BofUc  ofAugmta 
V.8— 24 
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▼•  EarU,  18  Pet.  688,)  though  it  may  do  baBiiiess  in  all  places  where 
its  charter  allows  and  the  local  laws  do  not  forbid.  Railroad  y. 
Koontz,  104  U.  S.  12.  Bat  wherever  it  goes  for  business  it  carries 
its  charter,  as  that  is  the  law  of  its  existence,  {Relf\.  Rundle,  103  U. 
S.  226,)  and  the  charter  is  the  same  abroad  that  it  is  at  home.  What- 
ever disabilities  are  placed  upon  the  corporation  at  home  it  retains 
abroad,  and  whatever  legislative  control  it  is  subjected  to  at  home 
must  be  recognized  and  submitted  to  by  those  who  deal  with  it  else- 
where. A  corporation  of  one  country  may  be  excluded  from  business 
in  another  country,  (Paul  v.  Virginia,  8  Wall.  168,)  but,  if  admitted, 
it  must,  in  the  absence  of  legislation  equivalent  to  making  it  a  cor- 
poration of  the  latter  country,  be  taken,  both  by  the  government  and 
those  who  deal  with  it,  as  a  creature  of  the  law  of  its  own  country, 
and  subject  to  all  the  legislative  control  and  direction  that  may  be 
properly  exercised  over  it  at  the  place  of  its  creation.  Such  being 
the  law,  it  follows  that  every  person  who  deals  with  a  foreign  corpo- 
ration impliedly  subjects  himself  to  such  laws  of  the  foreign  gov- 
ernment, affecting  the  powers  and  obligations  of  the  corporation 
with  which  he  voluntarily  contracts,  as  the  known  and  established 
S  policy  of  that  government  authorizes.  To  all  intents  and  purposes, 
•  he  submits  his  contract  with  the  corporation  to^such  a  policy  of  the 
foreign  government,  and  whatever  is  done  by  that  government  in  fur- 
therance of  that  policy,  which  binds  those  in  like  situation  with  him- 
self, who  are  subjects  of  the  government,  in  respect  to  the  operation 
and  effect  of  their  contracts  with  the  corporation,  will  necessarily 
bind  him.  He  is  conclusively  presumed  to  have  contracted  with  a 
view  to  such  laws  of  that  government,  because  the  corporation  must 
of  necessity  be  controlled  by  them,  and  it  has  no  power  to  contract 
with  a  view  to  any  other  laws  with  which  they  are  not  in  entire  har- 
mony. It  follows,  therefore,  that  anything  done  at  the  legal  home  of 
the  corporation,  under  the  authority  of  such  laws,  which  discharges 
it  from  liability  there,  discharges  it  everywhere. 

No  better  illustration  of  the  propriety  of  this  rule  can  be  found  than 
in  the  facts  of  the  present  case.  This  corporation  was  created  in 
Canada  to  build  and  work  a  railway  in  that  dominion.  Its  principal 
business  was  to  be  done  in  Canada,  and  the  bulk  of  its  corporate 
property  was  permanently  fixed  there.  All  its  powers  to  contract 
were  derived  from  the  Canadian  government,  and  all  the  contracts  it 
could  make  were  such  as  related  directly  or  indirectly  to  its  business 
in  Canada.  That  business  affected  the  public  interests,  and  the  keep- 
ing of  the  railway  open  for  traffic  was  of  the  utmost  importance  to 
the  people  of  the  dominion.  The  corporation  had  become  financially 
embarrassed,  and  was  and  had  been  for  a  long  time  unable  to  meet 
its  engagements  in  the  ordinary  way  as  they  matured.  There  was  an 
urgent  necessity  that  something  be  done  for  the  settlement  of  its  af- 
fairs.   In  this  the  public,  the  creditors,  and  the  shareholders  were  all 
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interested.  A  large  majority  of  the  creditors  and  shareholders  had 
agreed  on  a  plan  of  adjustment  which  wonld  enable  the  company  to 
go  on  with  its  business,  and  thus  accommodate  the  public,  and  to  pro- 
tect the  creditors  to  the  full  extent  of  the  available  value  of  its  cor- 
porate property.  The  dominion  parliament  had  the  legislative  power 
to  legalize  the  plan  of  adjustment  as  it  had  been  agreed  on  by  the 
majority  of  those  interested,  and  to  bind  the  resident  minority  credit- 
ors by  it  terms.  This  power  was  known  and  recognized  throughout! 
the  dominion  when  •the  corporation  was  created,  and  when  all  its* 
bonds  were  executed  and  put  on  the  market  and  sold.  It  is  in  ac- 
cordance with  and  part  of  the  policy  of  the  English  and  Canadian 
governments  in  dealing  with  embarrassed  and  insolvent  railway  com- 
panies, and  in  providing  for  their  reorganisation  in  the  interest  of  all 
concerned.  It  takes  the  place  in  England  and  Canada  of  foreclosure 
sales  in  the  United  States,  which  in  general  accomplish  substantially 
the  same  result  with  more  expense  and  greater  delay,  for  it  rarely 
happens  in  the  United  States  that  foreclosures  of  railway  mortgages 
are  anything  else  than  the  machinery  by  which  arrangements  be- 
tween the  creditors  and  other  parties  in  interest  are  carried  into  ef- 
fect, and  a  reorganization  of  the  affairs  of  the  corporation  under  a 
new  name  brought  about.  It  is  in  entire  harmony  with  the  spirit  of 
bankrupt  laws,  the  binding  force  of  which,  upon  those  who  are  sub- 
ject to  the  jurisdiction,  is  recognized  by  all  civilized  nations.  It  is 
not  in  conflict  with  the  constitution  of  the  United  States,  which,  al- 
though prohibiting  states  from  passing  laws  imparing  the  obligation 
of  contracts,  allows  congress  '"to  establish  *  *  *  uniform  laws 
on  the  subject  of  bankruptcy  throughout  the  United  States.  **  UnlesF 
all  parties  in  interest,  wherever  they  reside,  can  be  bound  by  the  ar- 
rangement which  it  is  sought  to  have  legalized,  the  scheme  may  fail. 
All  home  creditors  can  be  bound.  What  is  needed  is  to  bind  those 
who  are  abroad.  Under  these  circumstances  the  true  spirit  of  inter- 
national comity  requires  that  schemes  of  this  character,,  legalized  at 
home,  should  be  recognized  in  other  countries.  The  fact  that  the 
bonds  made  in  Canada  were  payable  in  New  Tork  is  unimportant,  ex- 
cept in  determining  by  what  law  the  parties  intended  their  contract 
should  be  governed,  and  every  citizen  of  a  country,  other  than  that 
in  which  the  corporation  is  located,  may  protect  himself  against  all 
unjust  legislation  of  the  foreign  government  by  refusing  to  deal  with 
its  corporations. 

On  the  whole  we  are  satisfied  that  the  scheme  of  arrangement 
bound  the  defendants  in  error,  and  that  these  actions  cannot  be  main- 
tained.   The  same  result  was  reached  by  the  court  of  queen's  bench  3 
in  the  province  of  Ontario^hen  passing  on  a  similar  statute  in  Jone$^ 
V.  Canada  Cent.  Ry.  Co.,  supra. 

The  judgments  are  reversed  and  the  causes  remanded,  with  instruc- 
tions to  enter  judgment  on  the  facts  found  in  favor  oi  the  railway 
company  in  each  of  the  cases. 
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Mr.  Jastioe  Field  not  being  present  at  the  argoment  of  this  case 
took  no  part  in  the  decision. 

Hablan,  J. 9  dissenting.  The  Canada  Southern  Railway  Company 
is  a  corporation  created  and  organized  under  the  laws  of  the  domin- 
ion of  Canada.  It  was  given,  by  its  charter,  power  to  borrow  in  Can- 
ada or  ''elsewhere,"  at  a  rate  of  interest  not  exceeding  8  per  cent, 
per  annum,  such  sums  of  money  as  might  be  necessary  to  complete, 
maintain,  or  work  its  railway;  to  issue  bonds  therefor,  payable  either 
in  currency  or  in  sterling,  at  such  place,  within  Canada  ''or  without," 
as  might  be  deemed  advisable ;  to  sell  the  same  at  such  prices  or  dis- 
count as  might  be  deemed  expedient  or  necessary;  and  to  hypoth- 
ecate, mort^Eige,  or  pledge  the  lands,  tolls,  revenues,  and  other 
property  of  the  company  for  the  payment  of  the  said  sums  and  the 
interest  thereon.  In  pursuance  of  the  authority  thus  conferred,  the 
company,  in  1871,  issued  its  bonds  in  the  customary  form  of  negoti- 
able securities,  and  made  them  payable  in  the  year  1906,  at  the  of- 
fice of  the  Union  Trust  Company  in  the  city  of  New  York,  with  inter- 
est at  the  rate  of  7  per  cent,  per  annum,  coupons  being  given  for 
such  interest.  These  bonds,  with  their  interest,  were  secured  by  a 
deed  of  trust  to  William  L.  Scott  and  Eenyon  Cox,  citizens  of  thr 
United  States,  conveying  to  them,  and  their  successors  in  the  trust, 
the  railway  of  the  company,  its  lands,  tolls,  revenues,  present  and 
future,  property,  effects,  franchises,  and  appurtenances.  That  deed 
declared  that  the  bonds,  and  also  the  rights  and  benefits  arising 
therefrom,  should  pass  by  delivery.  In  1873  the  company  issued 
certain  bonds,  of  the  denomination  of  |105  each,  for  the  purpose  ol 
funding  unpaid  coupons.  They  were  made  payable,  principal  and  in- 
terest in  gold,  at  the  office  of  the  Union  Trust  Company  in  the  city  of 
New  York.  In  order  to  effect  this  arrangement  for  funding,  the  lat- 
2  ter  company  was  made  a  trustee  to  deliver  the  bonds  of  $105  each 
*  to^the  parties  surrendering  the  unpaid  coupons.  Of  some  of  these 
bonds  defendants  in  error,  who  are  citizens  of  New  York,  became 
the  holders.  They  were  delivered  to  them  at  the  city  of  New  York- 
Upon  their  non-payment  at  maturity,  the  present  suits  at  law  were 
brought  in  one  of  the  courts  of  that  state,  and  judgment  asked  for 
the  amount  of  the  bonds.  The  railway  company  appeared,  and  upon 
its  petition  the  suits  were  removed  into  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York.  In  the  latter  court  an 
answer  was  filed,  to  which  the  plaintiff  demurred.  The  demurrer 
being  sustained  and  the  company  declining  to  answer  further,  judg- 
ment was  rendered  for  the  amount  due  on  the  bonds  in  suit. 

What  is  the  defense  which  my  brethren  have  declared  to  be  suffi- 
cient to  deprive  the  plaintiffs  of  their  right  to  judgment  ?  That  the 
company  had  paid  the  bonds  in  suit,  in  whole  or  in  part?  No. 
That,  by  the  terms  of  the  contract,  it  was  discharged  from  liability 
to  pay  them?    By  no  means.    Its  defense  is  placed  wholly  upon  av 
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iict  of  the  parliament  of  Canada,  ratifying  a  certain  sobeme  or  ar- 
rangement, which  is  inconsistent  with  the  contract  between  the  par- 
ties, and  to  which  a  large  minority  of  the  bondholders  and  stockhold- 
<ers  have  never  given  their  assent.  That  scheme  provided  for  the 
surrender  of  the  old  bonds,  bearing  7  per  cent,  interest,  and  the  sub- 
stitution of  other  bonds,  maturing  at  a  later  date,  and  bearing  a  less 
rate  of  interest — 8  per  cent,  for  the  iSrst  three  years,  and  6  per  cent, 
-thereafter,  the  interest  on  the  new  bonds  being  guarantied  by  the 
New  York  &  Hudson  Biver  Bailroad  Company.  To  this  scheme  the 
oircuit  court  finds  as  a  fact  that  the  plaintiffs  never  assented.  They 
stood,  as  they  had  the  right  to  do,  upon  their  contract  with  the  com- 
pany.  But  the  parliament  of  Canada  declares  that  this  scheme  *" shall 
be  deemed  to  .have  been  assented  to  by  oU  the  holders  of  the  original 
first  mortgage  bonds  of  the  company,"  and  that  this  arrangement 
^$haU  be  Knding  upon  all  the  holders  of  the  first  and  second  mortgage 
bonds  and  coupons  and  bonds  for  interest  thereon  respectively,  and 
npon  all  the  shareholders  of  the  company."*  9 

^This  defense,  asserting  the  power  of  a  foreign  government,  by  its* 
legislation,  to  destroy  the  contract  rights  of  citizens  of  the  United 
States,  was  well  characterized,  as  it  seems  to  me,  by  the  learned  cir- 
ouit  judge  who  tried  this  case,  as  a  most  extraordinary  one  to  be  made 
in  a  country  where  the  obligation  of  contracts  against  impairment  by 
legislative  enactment,  as  well  as  the  rights  of  persons  and  property, 
are  carefully  guarded  by  constitutional  provisions.  In  this  country, 
no  state  can  pass  any  law  impairing  the  obligation  of  contracts ;  the 
constitution  of  the  United  States  forbids  such  legislation.  And  the 
principle  is  founded  in  justice,  independently  of  this  constitutional 
provision.  The  statute  of  Canada  here  relied  on  disregards  this  prin- 
oiple,  and  openly  and  in  terms  impairs  the  obligation  of  the  contract 
which  each  holder  of  these  bonds  has  with  this  foreign  railway  com- 
pany. It  assumes,  without  a  hearing  and  without  the  consent  of 
those  who  hold  its  bonds,  to  discharge  the  railway  company  from  all 
liability  thereon.  If  any  state  in  this  Union  should  assume  to  pass 
a  law  with  reference  to  a  railway  corporation  she  had  created,  re- 
quiring the  holders  of  its  bonds,  for  which  they  had  paid  value,  to 
surrender  them  tx)d  take  in  their  place  others  of  less  value,  and  pay- 
able at  a  different  time,  our  courts,  federal  and  state,  would  be  con- 
strained, by  their  obligation  to  support  the  constitution  of  the  United 
States,  to  declare  such  legislation  to  be  in  conflict  with  that  instru- 
ment. More  than  that,  a  citizen  of  Canada,  or  even  a  railway  cor- 
poration of  that  dominion,  could  have  the  benefit,  in  our  courts,  of 
the  constitutional  inhibition  upon  state  laws  impairing  the  obligation 
of  contracts. 

In  the  SinHng-fund  Cases,  99  U.  S.  718,  we  said  that  while  ihe 
United  States  are  not  included  within  the  constitutional  prohibition 
which  prevents  states  from  passing  laws  impairing  the  obligation  of 
contracts,  yet  ''equally  with  the  states  they  are  prohibited  from  de 
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priving  persons  or  corporations  of  property  without  dae  process  of 
law.  They  cannot  legislate  back  to  themselves^  without  making  com- 
pensation,  the  lands  they  have  given  this  corporation  to  aid  in  the 
construction  of  its  railroad.  Neither  can  they  by  legislation  compel 
$the  corporation  to  discharge  its  obligations  in  respect  to  the  subsidy 
?  bonds^otherwise  than  according  to  the  laws  of  the  contract  already 
made  in  that  connection.  The  United  States  are  as  much  bound  by 
their  contracts  as  are  individuals.  If  they  repudiate  their  obliga- 
tionSy  it  is  as  much  repudiation,  with  aU  the  wrong  and  reproach  that 
term  implies,  as  it  would  be  if  the  repudiator  had  been  a  state,  or  a 
municipality,  or  a  citizen.  No  change  can  be  made  in  the  title  cre- 
ated by  the  grant  of  the  lands,  or  in  the  contract  for  the  subsidy 
bonds,  without  the  consent  of  the  corporation.^ 

But  the  laws  of  Canada,  by  the  judgment  now  rendered,  are  given 
effect  here,  to  the  injury  of  our  own  eitizens,  notwithstanding  those 
laws  arbitrarily  deprive  them  of  their  contract  rights.  This  railroad 
company,  under  express  authority  conferred  by  its  charter,  executed 
bonds  payable,  as  we  have  seen,  in  New  York,  and  secured  them  by 
mortgage  executed  to  citizens  of  the  United  States.  It  sent  them  to 
this  country  for  sale  and  our  people  invested  their  money  in  them. 
Intrenched  behind  the  arbitrary  edict  of  a  foreign  government,  it  now 
says  to  American  holders  of  its  bonds  that  it  will  not  comply  with 
its  contract;  that  if  they  do  not  surrender  those  securities  and  take 
others  of  less  value  they  shall  not  receive  anything. 

It  is  claimed  by  my  brethren  that  the  Canada  statute  provides  a 
scheme  which,  in  its  practical  effect,  resembles  a  composition  in  bank- 
ruptcy. It  seems  to  me  that  there  are  several  answers  to  this  sug- 
gestion: (1)  It  does  not  purport  to  be  a  scheme  of  bankruptcy  in  the 
sense  of  the  word  '"bankruptcy"  as  used  either  in  England  or  America. 
(2)  It  is  unlike  a  composition  in  bankruptcy  in  this :  that  whereas 
a  composition  is  never  had  except  upon  notice,  so  that  creditors 
may  have  their  day  in  court,  with  opportunity  to  show  that  the  pro- 
posed composition  should  not  be  made,  here,  no  such  opportunity  was 
given  to  the  holders  of  this  company's  bonds,  in  any  court  or  other 
tribunal,  to  show  that  the  arrangement  which  the  Canadian  parlia- 
ment sanctioned  ought  not,  in  justice,  to  be  made;  but  the  arrange- 
ment was,  by  legislative  enactment,  made  absolutely  binding  upon  every 
bondholder  and  stockholder,  even  those  who  are  citizens  of  other 
Scountries.  It  is  said  that  the  Canadian  scheme  is  practically  nothing 
•  more  than  might  be  accomplished  in  foreclosure  proceedings  insti- 
tuted in  one  of  our  own  courts  by  or  at  the  instance  of  the  assenting 
bondholders.  My  answer  is  that  all  bondholders  and  stockholders 
nave  their  day  in  court  in  such  proceedings;  and  when,  upon  the 
judicial  sale  of  a  railway  and  its  appurtenances,  they  fail  to  realize 
the  full  amount  of  their  claims,  they  are  not  deprived  of  their  prop- 
erty without  due  process  of  law. 
Bef  erenoe  is  made  by  the  court  to  the  act  of  the  English  parliament 


Digitized  by 


Google 


CANADA   80UTHEBN   BT.  00.  V.  GBBHABD.  875 

which  authorizes  such  arrangements  to  be  effected  through  courts  of 
chancery.  But,  in  such  proceedings,  all  interested  have  their  day  in 
court,  with  opportunity  to  show  that  the  proposed  scheme  should  not 
receive  judicial  sanction.  In  my  judgment,  the  discharge  in  Canada, 
by  statute,  of  this  foreign  railway  company  from  all  obligation  to  pay 
these  bonds  according  to  their  terms — whatever  may  be  the  binding 
force  of  such  legislation  upon  persons  resident  in  that  country,  or 
upon  those  who  may  assert  their  rights  under  the  original  contract  in 
the  courts  of  Canada— can  have  no  extraterritorial  effect;  certainly 
none  as  to  persons  who  reside  in  a  different  state  or  country,  where 
the  contract  is  to  be  performed,  and  in  the  courts  of  which  it  becomes 
the  subject  of  litigation. 

In  Baldwin  v.  Hals,  1  WalL  223|  it  was  held  that  a  discharge  ob- 
tained under  the  insolvent  law  of  one  state  of  the  Union  is  not  a  bar 
to  an  action  on  a  note,  even  when  given  in  and  payable  in  the  same 
state,  the  party  to  whom  the  note  was  given  having  been  and  being 
of  a  different  state.  Story,  in  his  Conflict  of  Laws,  says  that  should 
a  state  provide  that  the  discharge  of  an  insolvent  debtor  under  her 
own  laws  was  a  discharge  of  all  his  contracts,  even  of  those  made  in 
a  foreign  country,  such  a  discharge,  although  binding  upon  the  courts 
of  that  state,  would,  or  might  be,  mere  nullities  in  other  countries. 
Section  848.  Chancellor  Ebnt,  referring  to  state  insolvent  laws,  in 
operation  when  there  is  no  national  bankrupt  statute,  says: 

"The  discharge  under  a  state  law  is  no  bar  to  a  suit  on  a  contract  existing 
when  the  law  was  passed,  nor  to  an  action  by  a  citizen  of  another  state  in  the^ 
courts  of  the  United  States,  or  of  any  other  state  than  that  where  the  dis-J 
charge  was  obtained.    The^discharge  under  a  state  law  will  not  discharge  a* 
debt  due  to  a  citizen  of  another  state  who  does  not  make  himself  a  party  to  a 
proceeding  under  the  law.    It  will  only  operate  upon  contracts  made  within 
the  state  between  its  own  citizens  or  suitors,  subject  to  state  power.    The 
doctrine  of  the  supreme  court  of  the  United  States,  in  Offden  v.  Saunders,  12 
Wheat.  213,  is  that  a  discharge  under  the  bankrupt  law  of  one  country  does 
not  affect  contracts  made  or  to  be  executed  in  another.''    2  Kent,  892,  893. 

Such  is  the  unvarying  current  of  authority  in  this  country.  If  a 
discharge  by  an  insolvent  law  of  one  of  the  United  States  does  not 
affect  the  contract  rights  of  citizens  of  another  state,  how  much  stronger 
is  the  case  where,  by  the  terms  of  the  contract,  it  is  to  be  performed 
in  a  state  or  country  other  than  that  in  which  the  discharge  is  granted. 
My  brethern  suggest,  if  I  do  not  misapprehend  their  opinion,  that  the 
parties  here  suing  must  be  understood  to  have  purchased  these  bonds 
with  reference  to  the  power  which  the  Canadian  government  has  over 
corporations  of  its  own  creation.  But  this  view,  it  seems  to  me,  over- 
looks the  principle,  founded,  says  Story,  in  natural  justice— and  ap- 
plicable here,  even  if  the  bonds  in  suit  had  been  purchased  and  deliv- 
ered in  Canada — ^that ""  where  the  contract  is,  either  expressly  or  tacitly, 
to  be  performed  in  another  place  than  where  made,  the  rule  is,  in  con- 
formity with  the  presumed  intention  of  the  parties,  that  the  contract, 
as  to  its  validity,  nature,  obligation,  and  interpretation,  is  to  be  gov- 
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emed  by  the  law  of  the  plaee  of  performance."  Confl.  Laws,  §  280; 
Andrewi  v.  Pond,  18  Pet.  65;  Cook  v.  Moffat,  5  How.  307.  Why 
should  it  not  be  presumed  that  the  parties  to  these  contracts  made 
them  with  reference  as  well  to  that  principle  as  to  another  principle 
which  is  thus  forcibly  stated  by  Kent : 

'*  The  laws  of  other  governments  have  no  force  beyond  their  territorial  lim- 
its; and  if  permitted  to  operate  in  other  states,  it  is  upon  a  principle  of  com- 
ity and  only  when  neither  the  state  nor  its  citizens  would  suffer  any  incon- 
venience from  the  application  of  the  foreign  law."    2  Kent,  406. 

(9     Story  announces  the  same  doctrine  in  the  following  language : 

\?  *'*  And  even  in  relation  to  a  discharge  according  to  the  laws  of  the  place  where 
the  contract  is  made,  there  are  (as  we  have  seen)  some  necessary  limitations 
and  exceptions  ingrafted  upon  tne  general  doctrine  which  every  country  will 
enforce,  whenever  those  laws  are  manifestly  nnjust,  or  are  injurious  to  the 
fair  rights  of  its  own  citizens.  It  has  been  said  by  a  learned  Judge  with 
great  force:  *As  the  laws  of  foreign  countries  are  not  admitted  ex  propria 
tHgore^  but  merely  ex  comitate^  the  Judicial  power  will  exercise  a  discretion 
with  respect  to  the  laws,  which  they  may  be  called  upon  to  sanction;  for 
should  they  be  manifestly  unjust,  or  calculated  to  injure  their  own  citizens, 
they  ought  to  be  rejected.  Thus,  if  any  state  should  enact  that  its  citizens 
should  be  discharged  from  all  debts  due  to  creditors  living  without  the  state, 
such  a  provision  would  be  so  contrary  to  the  common  principles  of  justice  that 
the  most  liberal  spirit  of  comity  would  not  require  its  adoption  in  any  other 
state.'" 

In  1  Burg.  Ool.  &  For.  Laws,  5,  the  author  says: 

''It  is  established  as  a  principle  of  international  Jurisprudence  that  effect 
should  be  given  to  the  laws  of  another  state  whenever  the  rights  of  a  litigant 
before  its  tribunals  are  derived  from,  or  are  dependent  on,  those  laws,  and 
when  such  recognition  is  not  prejudicial  to  its  own  interests  or  the  rights  of 
its  own  subjects." 

The  same  view  is  thus  expressed  by  another  American  author: 

"It  [the  state]  must  consult  sound  monUs  and  the  interests  and  public  pol- 
tcy  of  its  own  people,  and  if  to  enforce  the  laws  of  another  state  or  country 
would  lead  to  their  infringement,  it  would  be  treacherous  to  its  own  duties 
to  lend  aid  to  their  execution."    1  Daniel,  Neg.  Inst.  §  866. 

^  In  Smith  y.  Buchanan,  1  East,  6, 11,  the  question  was  whether  a 
discharge  of  an  English  contract  under  an  insolvent  act  of  the  state 
of  Maryland,  where  the  debtor  resided,  was  a  bar  to  a  suit  upon  that 
contract  in  the  courts  of  England.  The  point  was  there  made  that 
^  the  discharge  under  the  laws  of  Maryland  was  analagous  and  equiv- 
f  alent  to  a  certificate  of*bankruptcy  in  England;  and  having  been  is- 
sued by  a  competent  jurisdiction  in  the  case  of  subjects  of  Maryland 
residing  there  at  the  time,  though  it  had  not  the  binding  force  of  law 
m  England,  yet  the  courts  there  should  give  effect  to  it  "by  adoption 
and  the  courtesy  of  nations.''  But  to  that  argument  the  court,  speak- 
ing by  Lord  EnirroN,  said :  "This  is  the  case  of  a  contract  lawfully 
made  by  a  subject  in  this  country,  which  he  resorts  to  a  court  of  jus- 
tice to  enforce;  and  the  only  answer  is  that  a  law  has  been  made 
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in  a  foreign  oonntry  to  discharge  these  defendants  from  their  debts 
on  condition  of  their  having  relinquished  all  their  property  to  their 
creditors."  *'But  how/'  said  he,  "is  that  an  answer  to  a  subject  of 
this  country,  suing  on  a  lawful  contract  made  here  ?  How  can  it  be 
pretended  he  is  bound  by  a  condition  to  which  he  has  given  no  assent, 
either  express  or  implied?"  **In  America,"  adds  Story,  referring  to 
that  case,  '"the  same  doctrine  has  obtained  the  fullest  sanction." 
Story,  Gonfl.  Laws,  §  342.  So  also  in  BarUey  v.  Hodges,  1  Best  & 
S.  375,  where  the  defendant  pleaded,  in  a  court  of  England,  an  in- 
solvent discharge  under  the  laws  of  Victoria,  a  British  colony.  The 
court  said:  ''No  case  has  been  cited  to  show  that  a  discharge  under 
the  insolvent  laws  of  Victoria  is  an  answer  to  an  action  here,  brought 
by  an  English  subject  on  a  bill  of  exchange  drawn  and  payable  in 
England.  *  *  *  It  is  true  that  the  colony  of  Victoria  is  not  a 
foreign  country  in  one  sense  of  the  word,  yet  its  laws  are  the  laws  of 
that  colony  only.  *  *  *  It  might  as  well  be  said  that  the  laws 
of  the  state  of  Maryland  would  apply  here.**  So  also  in  Phillips  v. 
AUan,  8  Bam.  &  C.  477,  it  was  held  that  an  insolvent  discharge  un- 
der the  laws  of  Scotland  was  no  bar  to  an  action  brought  by  an  Eng- 
lish subject  in  a  court  in  England  on  a  debt  contracted  in  England, 
although  it  appeared  that  the  English  creditor  had  appeared  in  the 
Scottish  proceedings  for  the  purpose  only  of  opposing  the  discharge. 

The  case,  then,  before  us,  is  one  in  which  a  foreign  railway  corpo-$ 
ration  pleads  in  discharge  of  its  liability  to  pay  its^negotiable  secu-* 
rities  held  by  citizens  of  the  United  States,  and  which  were  delivered 
and  are  payable  in  this  country,  not  that  it  had  paid  such  securities ; 
not  that  there  had  been  a  composition  in  bankruptcy  embracing  these 
claims;  not  that  any  court  had  given  its  sanction  to  the  scheme  in 
question;  but  that  a  statute  of  a  foreign  country,  without  the  consent 
of  those  who  did  not  approve  such  scheme,  and  without  giving  an 
opportunity  before  any  authorized  tribunal  to  show  that  such  scheme 
^ught  not  to  be  ratified,  had  absolved  it  from  liability  to  meet  its  con- 
tract engagements.  This  defense  my  brethren  feel  obliged,  upon 
grounds  of  international  comity,  to  sustain.  Thus,  an  American  court 
denies  to  American  holders  of  foreign  railway  securities  what  an 
English  court  would  not  deny  to  English  holders  of  American  rail- 
way securities.  An  English  court  would  not  permit  the  rights  of 
Englishmen,  growing  out  of  a  contract  between  them  and  a  foreign 
corporation,  which  is  to  be  performed  in  England,  to  be  injuriously 
affected  by  foreign  laws  in  violation  of  the  terms  of  that  contract. 
I  f  ally  concur  in  what  the  circuit  judge  said : 

"If  any  of  our  own  states  had  passed  such  an  act  as  the  one  under  consid- 
eration, it  would  have  been  the  duty  of  the  courts  of  that  state  to  treat  it  as 
an  unlawful  exercise  of  power;  and  certainly  it  cannot  be  expected  that  this 
•court  will  tolerate  legislation  by  a  foreign  state  which  it  would  not  sanction 
if  passed  here,  and  which,  if  allowed  to  operate,  would  seriously  prejudice 
the  rights  of  a  citizen  of  this  state.  Comity  can  ask  no  recognition  of  such 
•onjust  foreign  legislation,  and  the  case  falls  under  the  qualifications  of  a 
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general  role,  whleh  prescribes  that  when  the  foreign  law  is  repugnant  to 
the  fundamental  principle  of  the  lex  fori,  it  will  be  ignored." 

The  principles  for  which  I  contend  are  not  affected,  in  their  appli- 
cation to  this  case,  by  the  circumstance  that  the  legislation  of  Can* 
ada  relates  to  the  contracts  of  a  quasi  public  corporation  and  not  to 
contracts  wholly  between  individuals.  For,  in  determining  whether 
a  statute  impairs  the  obligation  of  a  contract,  within  the  meaning  of 
$  our  constitution,  it  must  be  conceded  that  that  instrument  protects 
r  such  obligation  against^legislative  impairment  as  well  in  casas  of  con- 
tracts with  railway  corporations  as  of  contracts  between  individuals. 
It  is  equally  clear  that  debts  held  against  such  corporations  are  prop- 
erty of  which  the  citizen  may  not  be  deprived  without  due  process  of 
law.  We  said  in  Pntchard  y.  Norton^  106  U.  S.  182,  [1  Sup.  Gt. 
Bbp.  102,]  that  "a  vested  right  of  action  is  property  in  the  same  sense 
in  which  tangible  things  are  property,  and  is  equally  protected  against 
arbitrary  interference.  Whether  it  springs  from  contract  or  from 
the  principles  of  the  common  law,  it  is  not  oompetent  for  the  legis- 
lature to  take  it  away.**  Railway  corporations  are,  undoubtedly,  pub- 
lic instrumentalities  employed  by  government  to  accomplish  public 
purposes.  But  in  this  country  the  legislative  department  may  not, 
under  the  guise  of  regulating  such  corporations,  arbitrarily  deprive 
creditors  of  the  benefit  of  their  claims  against  them,  or  impair  the 
obligation  of  contracts  which  individuals  have  with  them.  This,  per- 
haps, would  not  be  disputed  were  this  a  contest  between  American 
citizens,  or  even  eitizens  of  Canada,  and  an  American  railway  corpo- 
ration. 

As  I  do  not  think  that  a  foreign  railway  corporation  is  entitled, 
upon  principles  of  international  comity,  to  have  the  benefit,  in  our 
courts — to  the  prejudice  of  our  own  people  and  in  violation  of  their 
contract  and  property  rights— of  a  foreign  statute  which  could  not  be 
sustained  had  it  beien  enacted  by  congress  or  by  any  one  of  the 
United  States,  with  reference  to  the  negotiable  securities  of  an  Amer- 
can  railway  corporation ;  and,  as  I  do  not  agree  that  an  American 
court  should  accord  to  a  foreign  railway  corporation  the  privilege  of 
repudiating  its  contract  obligations  to  American  citizens,  when  it 
must  deny  any  such  privilege,  onder  like  circumstances,  to  our  own 
railway  eorporations,  I  dissent  from  the  opinion  and  judgment  of  the 
court. 
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ClM  U.  &  S78) 

PaoviDBNOB  &  N.  T.  8.  S.  Go.  v.  Bill  Manuf'q  Co. 
(December  17, 1888.) 

LlABILITT  09  SmP-OWUBBS  VOB   LOflB  OB   DaUABB  TO  GOODB— POWEB    OF    GOB- 
OBEBS  TO  PAB8  THB  AOT  09  1861— PBOOBBDIBaB  IB  DiSTBIOT  CoURT. 

PtoceedingB  in  the  district  oonrt  of  the  United  States,  under  the  act  of  1861,  (9  St. 
635,)  to  limit  the  liabilitv  of  ship-owners  for  loss  or  damage  to  goods,  supersede 
all  other  actions  and  suits  for  the  same  loss  or  damage  m  the  state  or  federal 
courts,  upon  the  matter  being  properly  pleaded  therein. 

The  effect  of  such  proceedings  in  superseding  other  actions  and  suits  does  not  de- 
pend upon  the  award  of  an  injunction  by  the  district  court,  but  upon  the  object 
and  intrinsic  character  of  the  proceedings  themselves,  and  the  express  language 
of  the  act  of  congress. 

The  power  of  congress  to  pass  the  act  of  1861,  and  of  this  court  to  prescribe  the 
rules  adopted  in  December  term,  1871,  for  regulating  proceedings  under  the 
act,  reaffirmed. 

Loss  and  damage  by  fire  on  board  of  a  ship  are  within  the  relief  of  the  third,  as  weU 
as  the  first,  section  of  the  act. 

Goods  transported  by  steamer  from  Proyidence  to  New  York  were  injured  by  fire 
on  board  the  vessel  at  her  dock  in  the  latter  place,  and  suits  for  damage  were 
commenced  against  the  owners  of  the  steamer  in  New  York  and  Boston ;  there- 
upon proceedings  were  instituted  by  such  owners  in  the  district  court  of  the 
United  States  for  New  York,  under  the  act  of  1861,  to  limit  their  liability ;  hdd, 
that  said  proceedings,  properly  pleaded  and  verified,  superseded  the  actions  in 
other  courts*  and  that  it  was  error  to  proceed  further  therein. 

In  Error  to  the  Supreme  Jndioial  Cionrt  of  the  Commonwealth  of 
Massaobnsetts. 
Moorfleld  Storey  and  Jos.  H.  Choate,  for  plaintififs  in  error.  ^ 

8.  A.  B.  Abbott  and  J.  G.  Abbott^  for  defendant  in  error.  g 

*Bbadlbt,  J.  The  writ  of  error  in  this  case  brings  up  for  consider-* 
ation  a  judgment  of  the  supreme  judicial  court  of  Massachusetts  ren- 
dered  in  an  action  brought  by  The  Hill  Manufacturing  Company 
against  the  Providenoe  &  New  York  Steamship  Company  as  common 
carriers,  to  recover  damages  for  the  loss  of  certain  goods  delivered 
by  the  plaintiffs  to  the  defendants  at  Providence,  Bhode  Island,  to  be 
transported  to  the  city  of  New  Tork ;  which  goods,  it  is  alleged,  were, 
by  the  negligence  of  the  defendants,  burned  and  injured  by  fire. 
The  loss  is  stated  to  have  occurred  in  May,  1868;  the  action  was 
commenced  in  September,  1870.  The  defendants  first  put  in  an  an- 
swer denying  the  allegations  of  the  declaration ;  but  averring  that  if 
the  goods  were  delivered  to  them  for  the  purpose  stated,  they  were 
delivered  to  and  received  by  them  to  be  transported  to  the  city  of  New 
Tork  over  Long  Island  sound,  (not  being  river  or  inland  naviga- 
tion,) and  were  safely  transported  to  New  Tork  in  their  steamship 
Oceanus,  and  that  the  damage,  if  any,  was  caused  by  fire  happenings 
to  said  steamship  at  her  dock  in^New  Tork,  and  said  fire  was  not* 
caused  by  the  neglect  or  design  of  the  defendants,  who  were  the 
owners  of  said  steamship,  but  occurred  without  their  privity  or  knowl- 
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edge;  and  they  pleaded  the  first  and  third  sections  of  the  act  of 
congress,  approved  March  3, 1851,  entitled  ''An  act  to  limit  the  lia* 
bility  of  ship-owners,  and  for  other  purposes  ;**  the  first  section  of 
which  provided  as  follows^  to-wit : 

''That  no  owner  or  owners  of  any  ship  or  vessel  shall  be  subject  or  liable  to- 
answer  for  or  make  good  to  any  one  or  more  person  or  persons  any  loss  or 
damage  which  may  happen  to  any  goods  or  merchandise  whatsoever,  which 
shaU  be  shipped,  taken  in,  or  put  on  board  any  such  ship  or  vessel,  by  reason 
or  by  means  of  any  fire  happening  to  or  on  board  the  said  ship  or  vessel,  un- 
less such  fire  is  caused  by  the  design  or  neglect  of  such  owner  or  owners." 

And  the  third  section  of  said  act  provided  as  follows,  to-wit : 
''That  the  liability  of  the  owner  or  owners  of  any  ship  or  vessel  for  any  em- 
bezzlement,  loss,  or  destruction  by  the  master,  officers,  mariners,  passengers, 
or  any  other  person  or  persons,  of  any  property,  goods,  or  merchandise  shipped 
or  put  on  board  such  ship  or  vessel,  or  for  any  loss,  damage,  or  injury  by  col- 
lision, or  for  any  act,  matter  or  thing,  loss,  damage  or  forfeiture  done,  occa- 
sioned, or  incurred  without  the  privity  or  knowledge  of  such  owner  or  owners, 
shall  in  no  case  exceed  the  amount  or  value  of  the  interest  of  such  owner  or 
owners  respectively  in  such  ship  or  vessel  and  her  freight  then  pending." 

The  defendants  subsequently  amended  their  answer  by  adding  a^ 
particular  statement  of  the  manner  in  which  the  loss  occurred,  namely, 
by  a  fire  at  New  Tork,  which  commenced  in  a  building  on  the  wharf 
or  pier  at  which  the  steamship  lay  after  her  arrival,  and  was  rapidly 
communicated  to  the  vessel,  which  was  burnt  to  the  water's  edge,  to- 
gether with  most  of  her  cargo,  including  not  only  the  goods  of  the 
plaintiffs,  but  a  large  quantity  of  goods  of  other  persons,  greatly  ex- 
ceeding in  amount  the  value  of  the  defendants'  interest  in  the  vessel 
S  and  her  freight  then  pending.  The  amended  answer  further  stated, 
*  that  the  defendants  having  been  sued  in  thcf^resent  case  and  in  other 
cases  in  New  York  city  and  elsewhere,  for  injuries  to  said  cargo  by 
said  fire,  and  desiring  as  weU  to  contest  their  liability,  and  the  lia- 
bility of  the  steamer,  for  the  loss  and  damage  occasioned  by  the  fire, 
as  also  to  claim  the  benefit  of  the  limitation  of  liability  provided  for 
in  the  third  and  fourth  sections  of  said  act  of  congress,  on  May  14, 
1875,  filed  in  the  proper  district  court  of  the  United  States  having  jur- 
isdiction thereof,  to  wit,  the  district  court  for  the  southern  district  of 
New  York,  pursuant  to  said  act  and  the  rules  of  the  supreme  court  of 
the  United  States  in  that  behalf,  their  libel  and  petition,  setting  forth 
the  facts  and  circumstances  on  and  by  reason  of  which  such  exemp- 
tion from  and  limitation  of  liability  were  claimed,  and  offering  to  pay 
into  said  district  court  the  amount  of  the  defendants*  interest  in  said 
vessel  and  freight,  or  to  give  a  stipulation  with  sureties  for  the  pay- 
ment thereof  into  said  court  whenever  the  same  should  be  ordered, 
praying  relief  in  that  behalf,  and  further  praying  that  said  district 
court  would  cause  due  appraisement  to  be  had  of  the  amount  or  value 
of  the  interest  of  said  defendants  in  said  steamer  and  her  freight  for 
said  voyage,  and  would  either  order  the  same  to  be  paid  into  said  dis* 
trict  court,  or  a  stipulation  to  be  given  by  the  defendants  with  sure-- 
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ties  for  the  payment  thereof  into  said  district  ooart  whenever  ordered, 
and  that  said  district  court  would  issue  a  monition  against  all  persons 
claiming  damages  for  the  loss,  destruction,  damage,  and  injury  occa- 
sioned by  said  fire  on  board  of  said  vessel,  citing  them  to  appear  be- 
fore said  district  court  and  make  due  proof  of  their  respective  claims 
at  a  time  to  be  therein  named,  and  also  praying  that  said  district  court 
would  designate  a  commissioner,  before  whom  such  claims  should  be 
presented,  in  pursuance  of  said  monition ;  and  that  if  upon  the  coming 
in  of  the  report  of  said  commissioner  and  confirmation  thereof  it 
should  appear  that  said  defendants  were  not  liable  for  such  loss,  dam- 
age, destruction,  and  injury^  it  might  be  so  finally  decreed  by  said  dis- 
trict court;  otherwise,  that  the  moneys  paid  or  secured  to  be  paid 
into  said  district  court  as  aforesaid  (after  payment  of  the  costs  and 
expenses)  should  and  might  be  divided  pro  rata  among  the  several^ 
claimants  in  proportion  to  the  amount  of  their*respective  claims,  andf 
praying  that  in  the  mean  time,  and  until  the  final  judgment  should 
be  rendered,  said  district  court  would  make  an  order  restraining  the 
further  prosecution  of  all  and  any  suit  or  suits  against  said  defendants 
in  respect  to  any  such  claim  or  claims;  that  upon  said  libel  said  dis- 
trict court  caused  due  appraisement  to  be  had  and  made  of  the  amount 
or  value  of  the  interest  of  said  defendants  in  said  steamer  and  her 
freight  for  said  voyage,  and  duly  made  an  order  for  the  giving  by  the 
defendants  of  a  stipulation  with  euretiee  for  payment  thereof  into 
court  whenever  the  same  should  be  ordered. 

The  answer  further  stated  that  the  defendants,  pursuant  to  the  or- 
der of  said  district  court,  entered  into  a  stipulation,  with  two  sureties, 
to  pay  the  value  of  said  interest  and  freight  as  so  appraised  into  said 
district  court  whenever  ordered,  which  stipulation  was  approved,  and 
said  order  having  been  complied  with,  a  monition  was  thereupon  is- 
sued by  said  district  court  against  all  persons  claiming  damages  for 
the  loss,  destruction,  damage,  and  injury  occasioned  by  said  fire  on 
board  said  steamer,  citing  them  to  appear  before  said  district  court 
and  make  due  proof  of  their  respective  claims  at  or  before  a  certain 
time  named  in  said  monition,  to-wit,  at  or  before  the  fifteenth  day  of 
October,  A.  D.  1872,  which  time  was  at  least  three  months  from  the 
issuing  of  said  monition;  and  designating  George  F.  Betts,  Esq.,  a 
commissioner  of  said  district  court,  as  the  commissioner  before  whom 
such  claims  should  be  presented,  in  pursuance  of  said  monition,  and 
ordering  public  and  other  notice  of  said  monition  as  therein  set  forth, 
and  that  said  notice  had  been  served  on  the  said  Hill  Manufacturing 
Company,  as  well  as  on  all  other  claimants,  pursuant  to  said  moni- 
tion; and  said  district  court  duly  made  an  order  restraining  the  fur- 
ther prosecution  of  all  and  any  suit  or  suits  against  the  defendants 
in  respect  of  any  such  claim  or  claims.  The  answer  then  referred  to 
a  certified  copy  of  the  libel  and  the  proceedings  thereon,  annexed  to 
and  made  part  of  the  answer,  and  also  made  profert  of  said  libel  and 
proceedings,  and  concluded  as  follows : 
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"And  theae  defendants  further  say  that  said  fire,  and  the  Injuiy'therebj 
caused  or  occasioned,  was  without  the  privity  or  knowledge  of  these  defend- 
ants. And  these  defendants,  further  answering,  say  that  if  the  plaiutifto 
have  any  claim  by  reason  of  any  injury  to  said  cotton  cloth,  it  cannot  be  en- 
forced in  this  action,  but  can  only  be  enforced  in  said  suit  in  said  district 
court,  and  then  and  there  only  under  and  pursuant  to  said  act  of  congress. 
And  these  defendants,  further  answering,  say  that  said  steamer  Oceanus  was 
not  a  canal-boat,  barge,  or  lighter,  and  was  not  used  in  rivers  or  inland  nav- 
igation, and  that  said  voyage  from  Providence  to  said  city  of  New  York  was 
not  in  rivers  or  inland  navigation;  and  that  an  injunction  has  been  issued 
by  said  district  court  against  said  Hill  Manufacturing  Company,  restraining 
and  enjoining  them  from  the  further  prosecution  of  this  suit,  and  that  said 
injunction  has  been  duly  served  on  said  Hill  Manufacturing  Company;  and 
further  that  said  Hill  Manufacturing  Company  sued  in  this  court  the  Boston 
io  Lowell  Railroad  Company  for  the  alleged  loss  and  injury  complained  of  in 
the  declaration  in  this  cause  to  the  cotton  cloth  therein  mentioned,  and  re- 
covered therein  a  judgment  against  said  Boston  A  Lowell  Bailroad  Company 
for  said  alleged  loss  and  injury,  which  judgment  was  settled,  paid,  and  sat- 
isfied." 

Upon  the  filing  of  this  answer  the  case  was  opened  to  a  jury,  but 
before  any  verdict  was  taken  the  case  was  reserved,  upon  the  report 
of  the  judge  who  presided  at  the  trial,  for  the  consideration  of  the  full 
court.  Li  September  term,  1876,  it  was  ordered  by  the  supreme  ju- 
dicial court  that  the  case  do  stand  for  trial.  Whereupon  the  defend- 
ants filed  the  following  objections,  viz. : 

''And  now,  with  the  view  of  having  this  action  taken  to  the  supreme  court 
of  the  United  States  upon  a  writ  of  error,  if  the  final  judgment  then  in  in 
this  honorable  court  shall  be  against  the  defendants,  and  for  the  purpcse  of 
saving  the  rights  of  the  defendants,  and  so  that  their  going  to  trial  shall  not 
be  construed  a  waiver  of  their  rights  or  of  the  objections  herein,  said  dei'end- 
ants  come  and  object  to  and  protest  against  the  ruling  and  decision  of  this 
honorable  court  ordering  and  directing  said  action  to  stand  for  trial,  and  also 
2  the  ruling  of  this  honorable  court  that  if  the  loss  complained  of  by  the  plain- 
f  tifF  was  occasioned  by  the  neglect*i>f  defendants  it  must  have  been  with  their 
privity  or  knowledge,  and  was  not  within  the  act  of  congress  limiting  the  lia- 
bility of  ship-owners;  also,  the  ruling  that  the  proceedings  in  the  district 
court  of  the  United  States  did  not  affect  the  jurisdiction  of  this  honorable 
court." 

In  April  term,  1876,  the  caose  came  on  for  trial,  and  the  defend- 
ants,  by  leave  of  the  court,  further  amended  their  answer  by  setting 
forth,  among  other  things,  the  final  decree  of  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  made  on  the 
sixteenth  of  October,  1872,  by  which  it  was  adjudged  and  decreed 
that  the  Hill  Manufacturing  Company,  (the  plaintiffs  in  the  present 
suit,)  among  other  parties,  be  forever  debarred  from  prosecuting  any 
claims  for  damages  for  any  loss,  damage,  or  injury  occasioned  by  the 
fire  on  board  the  steamer  Oceanus  on  the  twenty-fourth  of  May,  1868. 
Thereupon  the  trial  proceeded,  and  the  evidence  showed  that  the 
plaintiffs'  goods  were  delivered  to  the  defendants  at  Providence  to  be 
transported  to  New  Tork,  and  were  thus  transported  in  the  steamer 
Oceanus  upon  Long  Island  sound,  and  that  the  vessel  safely  arrived 
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at  New  Tork  with  the  goods  on  board,  and  was  moored  in  a  slip  or 
dock  on  the  North  river  side  on  a  Sunday  morning;  and  while  lying 
there  on  that  day,  ready  to  be  discharged,  the  fire  occnrred  which 
oansed  the  loss  in  question,  commencing  in  a  building  on  the  wharf^ 
or  pier,  which  was  used  by  the  defendants  in  their  transportation 
business.  The  plaintiffs  adduced  evidence  tending  to  show  that  thi& 
building  was  not  properly  constructed  and  managed  to  avoid  the  risk 
of  fire,  and  that  the  defendants  were  guilty  of  negligence  in  that  be- 
half; and  they  contended  that  if  the  jury  believed  that  the  defend- 
ants were  guilty  of  such  negligence,  they  could  not  claim  the  benefit 
of  the  act  of  congress,  but  were  liable  to  respond  for  the  loss  of  the 
goods.  The  defendants  adduced  counter  proofs,  tending  to  show 
that  they  were  not  guilty  of  any  negligence;  and  also  put  in  evidence 
the  record  of  proceedings  upon  their  libel  and  petition  in  the  district 
court  of  the  United  States  for  the  southern  district  of  New  Tork,  oor-| 
responding  to  the  statements  of  their* answer;  and  it  was  admitted* 
that  process  and  the  restraining  order  issued  in  said  suit  had  been 
duly  served  upon  the  plaintiffs.  The  record  of  proceedings  in  said 
suit  is  set  forth  in  the  transcript,  but  it  is  unnecessary  to  describe 
them  in  detail.  They  appear  to  be  in  conformity  to  the  act  of  1851, 
and  to  the  orders  made  by  this  court  relating  to  proceedings  under 
said  act  for  securing  the  benefit  of  limited  liability  provided  for  there- 
in. They  were  instituted  in  the  proper  court,  namely,  the  district 
court  of  the  United  States  for  the  southern  district  of  New  Tork,  in 
which  district  the  steamer  was  found,  or  so  much  as  remained  of  her 
after  the  fire.  The  libel  and  petition  set  forth  the  proper  facts  and 
made  the  proper  allegations  as  well  to  show  that  neither  the  libelants 
nor  the  steamer  were  liable  for  the  injury  caused  by  the  fire,  as  to  show 
that,  if  there  was  any  liability,  the  libelants  were  only  liable  to  the 
extent  of  their  interest  in  the  vessel  and  freight;  and  upon  this  libel 
and  petition,  the  proper  proceedings  were  had,  and  the  proper  moni* 
tion  and  process  were  issued,  published  and  served,  to  ascertain  the  . 
amount  of  the  libelants'  interest  in  the  steamer  and  freight,  and  to 
bring  all  parties  before  the  court  who  had  any  claims  arising  from  the 
injury  caused  by  the  fire ;  and  the  said  district  court,  on  the  thirteenth 
day  of  May,  1872,  made  an  order  restraining  the  further  prosecution 
of  the  suits  which  had  been  co&menced  against  the  libelants  in  New 
Tork,  which  was  duly  served  upon  the  respective  parties  concerned; 
and  after  the  amount  of  the  libelants'  interest  in  the  vessel  and 
freight  had  been  duly  appraised,  on  the  eighth  of  July,  1872,  a  further 
order  was  made  that  a  monition  issue  against  all  persons  claiming 
damages  for  the  loss  and  injury  occasioned  by  the  fire  on  board  of  said 
steamer,  citing  them  to  appear  before  said  district  court  and  make 
due  proof  of  their  respective  claims  at  or  before  the  fifteenth  day  of 
October,  1873 ;  and  that  the  monition  be  published,  and  personally 
served  on  the  attorneys,  proctors,  or  solicitors  of  the  plaintiffs  or 
libelants  in  each  of  the  suits  brought  and  pending  in  any  court  in  the 
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United  states  against  the  libelants,  or  against  the  said  steamer 
Oceanusy  to  recover  for  any  such  damages.  A  monition  was  duly  is- 
sued in  pursuance  of  this  order,  and  was  served  *on  the  attorney  of 
the  plaintiffs  in  this  suit,  on  the  thirtieth  day  of  July,  1872.  On  the 
second  day  of  September,  1872,  the  district  court  made  a  further  order 
against  the  different  plaintiffs  and  libelants  by  name  who  had  brought 
suits  for  damages,  etc.,  and,  among  others,  against  the  plaintiffs  in  this 
case,  ordering  them  to  refrain  from  the  further  prosecution  of  their 
respective  suits,  or  any  suit  whatever,  against  the  libelants  (the  de- 
fendants in  this  suit)  to  recover  for  any  loss  of  cargo  by  the  afore- 
said fire  on  the  steamship  Oceanus;  and  that  any  further  prosecu- 
tion of  such  suits  be  and  the  same  was  by  said  order  restrained.  A 
certified  copy  of  this  order  was  served  on  the  plaintiffs'  attorney  in 
this  suit  at  Boston,  on  the  seventh  day  of  October,  1872,  and  upon 
their  treasurer  at  the  same  place,  on  the  ninth  of  the  same  month. 
On  the  sixteenth  of  October,  1872,  default  was  taken  against  the 
plaintiffs  in  this  case,  and  divers  other  persons,  for  failing  to  appear 
and  present  their  claims  before  the  district  court,  according  to  the 
monition  in  that  behalf,  and  a  decree  was  made  forever  debarring 
them  from  presenting,  filing,  or  prosecuting  any  claims  for  damages 
for  any  loss  or  injury  occasioned  by  said  fire.  After  the  evidence 
was  closed,  the  defendants  asked  the  court  to  rule  that  upon  the  whole 
evidence  in  the  case  the  plaintiff  could  not  maintain  its  action,  and 
that  the  jury  must  find  for  the  defendant;  but  the  court  refused  so  to 
rule.  The  defendants  then  asked  the  court  to  instruct  the  jury,  among 
other  things,  as  follows: 

''(1)  That  under  the  proper  construction  of  the  act  of  congress  entited  <An 
act  to  limit  the  liability  of  ship-owners  and  for  other  purposes,'  (St.  1851,  e, 
43,)  the  libel  and  petition  of  the  defendant  filed  in  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  and  the  proceedings  had 
thereon,  the  record  of  which  has  been  put  in  evidence,  are  a  bar  to  the  plain- 
tiff's action. 

"(2)  That  under  the  proper  construction  of  said  act  of  congress  the  plain- 
tiff is  precluded  from  maintaining  its  action  by  said  proceedings  in  said  dis- 
^  trict  court. 

g     **  (3)  That  by  the  decree  of  said  district  court,  made  upon  said  libel  and  peti- 

f  tion,  and  the  subsequent  proceedings  thereon,  it  has'been  adjudged  as  between 

the  parties  to  the  present  suit  that  the  fire  which  caused  the  damage,  for 

which  the  plaintiff  seeks  to  recover,  was  nbt  caused  by  the  design  or  neglect 

of  the  defendant  within  the  meaning  of  said  act  of  congress." 

The  court  refused  to  give  these  instructions;  but  left  it  to  the  jury 
to  find  for  the  plaintiffs  if  they  were  satisfied  from  the  evidence  that 
the  fire  was  caused  by  the  negligence  of  the  defendants,  either  in  re- 
spect to  the  construction  and  equipment  of  the  vessel,  or  in  respect 
to  the  construction  and  management  of  the  pier  or  buildings  thereon. 
To  all  the  rulings  of  the  court  the  defendant  excepted ;  and  the  jury  hav- 
ing found  a  verdict  for  the  plaintiffs,  the  exceptions  were  argued  be- 
fore  the  supreme  judicial  court  and  were  overruled,  and  judgment  wa» 
entered  for  the  plaintiffs.     To  that  judgment  this  writ  of  error  is 
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brought.     (The  case,  as  decided  by  the  supreme  jodicial  court  of 
Massachusetts,  is  reported  in  118  Mass.  495,  and  125  Mass.  292.) 

The  principal  question  in  this  case  is  whether  the  institution  of 
proceedings  in  the  district  court  of  the  United  States,  under  the  act 
of  1851,  for  procuring  a  decree  of  limited  liability  of  the  owners  of 
the  Oceanus  (the  defendants  in  the  present  action)  for  the  losses  and 
injuries  to  goods  on  board  of  the  vessel,  superseded  the  prosecution  of 
claims  for  the  same  losses  and  injuries  in  other  courts.  It  seems 
to  us  that  this  must  be  the  necessary  effect  of  such  proceedings, 
and  that  this  results  as  well  from  the  language  of  the  law  as  from 
its  object  and  purpose.  The  first  section  of  the  act  exempts  ship- 
owners from  liability  for  losses  on  board  of  their  ship  by  fire  "un- 
less such  fire  is  caused  by  the  design  or  neglect  of  such  owner  or 
owners."  The  second  section  relates  to  the  shipping  of  precious 
metals  and  other  valuables  without  giving  notice  of  their  character 
and  value,  and  exempts  the  master  and  owners  of  the  vessel,  in  such 
case,  from  liability  as  carriers.  The  third  section  declares  that  the 
liability  of  ship-owners  for  embezzlement,  loss,  or  destruction  of  goods 
on  board  of  their  ship  by  the  master,  crew,  passengers,  or  others,  orS 
for  loss  or*damage  by  collision,  or  for  any  act,  matter,  or  thing,  loss/ 
damage,  or  forfeiture,  done,  occasioned,  or  incurred  without  the  priv- 
ity or  knowledge  of  such  owner  or  owners,  shall  in  no  case  exceed 
the  amount  or  value  of  the  interest  of  such  owner  or  owners  respect- 
ively in  such  ship  or  vessel  and  her  freight  then  pending.  The  fourth 
section  of  the  law  declares; 

'*That  if  any  such  embezzlement,  loss,  or  destruction  shall  be  suffered  by 
several  freighters  or  owners  of  goods,  wares,  or  merchandise,  or  any  property 
whatever,  on  the  same  voyage,  and  the  whole  value  of  the  ship  or  vessel  and 
her  freight  for  the  voyage  shall  not  be  sufficient  to  make  compensation  to  each 
of  them,  they  shall  receive  compensation  from  the  owner  or  owners  of  the 
ship  or  vessel  in  proportion  to  their  respective  losses;  and  for  that  purpose 
the  said  freighters  and  owners  of  the  property,  and  the  owner  or  owners  of 
the  ship  or  vessel,  or  any  of  them,  may  take  the  appropriate  proceedings  in 
any  court  for  the  purpose  of  apportioning  the  sum  for  which  the  owner  or 
owners  of  the  ship  or  vessel  may  be  liable  among  the  parties  entitled  thereto. 
And  it  shall  be  deemed  a  sufficient  compliance  with  the  requirements  of  this 
act,  on  the  part  of  such  owner  or  owners,  if  he  or  they  shaU  transfer  his  or 
their  interest  in  such  vessel  and  freight,  for  the  benefit  of  such  claimants,  to 
a  trustee,  to  be  appointed  by  any  court  of  competent  jurisdiction,  to  act  as 
such  trustee  for  the  person  or  persons  who  may  prove  to  be  legally  entitled 
thereto,  from  and  after  which  transfer  all  claims  and  proceedings  against  the 
owner  or  owners  shall  cease. **    9  St  685,  636. 

By  the  last  section  of  the  act  it  is  declared  that  it  shall  not  apply 
to  the  owner  or  owners  of  any  canal-boat,  barge,  or  lighter,  or  to  any 
vessel  of  any  description  whatever,  used  in  rivers  or  inland  naviga- 
tion. 

In  these  provisions  of  the  statute  we  have,  sketched  in  outline,  a 
scheme  of  laws  and  regulations  for  the  benefit  of  the  shipping  inter 
V.8— 26 
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est,  the  yalne  and  importance  of  which  to  our  maritime  commerce  can 

hardly  be  estimated.     Nevertheless,  the  practical  value  of  the  law  wiU 

S  largely  depend  on  the  manner  in  which  it  is  administered.     If  the 

•  ooorts  having  the  ex6cution«of  it  administer  it  in  a  spirit  of  f aimess^ 
mth  the  view  of  giving  to  ship-owners  the  full  benefit  of  the  immuni- 
ties intended  to  be  secured  by  it,  the  encouragement  it  will  afford  to 
commercial  operations  (as  before  stated)  will  be  of  the  last  impor- 
tance; but  if  it  is  administered  with  a  tight  and  grudging  hand,  con- 
struing every  clause  most  unfavorably  against  the  ship-owner,  and 
allowing  as  little  as  possible  to  operate  in  his  favor,  the  law  will  hardlj 
be  worth  the  trouble  of  its  enactment.  Its  value  and  efficiency  will 
also  be  greatly  diminished,  if  not  entirely  destroyed,  by  allowing  its 
administration  to  be  hampered  and  interfered  with  by  various  and  con- 
flicting jurisdictions. 

As  the  present  case  raises  a  question  of  great  importance  to  the 
practical  and  successful  working  of  the  law,  the  decision  of  which, 
indeed,  will  determine  whether  it  is  to  be  of  any  real  value,  it  will 
be  proper  to  examine  a  little  the  grounds  on  which,  as  well  the  law 
itself  as  the  proceedings  adopted  for  carrying  it  into  execution,  rest 
for  their  support.  We  have  no  doubt  that  congress  had  power  to 
pass  the  law.  It  is  not  only  a  maritime  regulation  in  its  character,  but 
it  is  clearly  within  the  scope  of  the  power  given  to  congress  *'to  reg- 
ulate commerce.''  In  the  case  of  The  Lottawana,  21  Wall.  558, 
speaking  of  the  power  to  make  changes  in  the  maritime  law  of  the 
country,  we  said: 

''CoDgresB  undoubtedly  has  authority  under  the  commercial  power,  if  no 
other,  to  introduce  such  changes  as  are  likely  to  be  needed.  The  scope  of 
the  maritime  law  and  that  of  commercial  regulation  are  not  coterminous,  it  i£ 
true;  but  the  latter  embraces  much  the  largest  portion  of  ground  covered  b> 
the  former.  Under  it  congress  has  regulat^  the  registry,  enrollment,  license, 
and  nationality  of  ships  and  vessels;  the  method  of  recording  bills  of  sale 
and  mortgages  thereon ;  the  rights  and  duties  of  seamen ;  the  limitations  of  the 
responsibility  of  ship-owners  for  the  negligence  and  misconduct  of  their  cap- 
tains and  crews;  and  many  other  things  of  a  character  truly  maritime. 
9*  *  *  On  this  subject  the  remarks  of  Mr.  Justice  Nelson,  in  delivering 
gthe  opinion  of  the  court  in  White's  Bank  v.  Smith,  7  Wall.  655,  (which  estab- 

•  lished  the  validity  and  effect  of  the  act  respecting  the^cording  of  mortgages 
on  vessels  in  the  custom-house,)  are  pertinent.  He  says:  'Ships  or  vessels 
)f  the  United  States  are  creatures  of  the  legislation  of  congress.  None  can 
redenominated  such,  or  be  entitled  to  the  benefits  or  privileges  thereof ,  except 
those  registered  or  enrolled  according  to  the  act  of  September  1,  1789;  and 
those  which,  after  the  last  day  of  March,  1793,  shall  be  registered  or  enrolled 
in  pursuance  of  the  act  of  thirty-first  December,  1792,  and  must  be  wholly 
owned  by  a  citizen  or  citizens  of  the  United  States,  and  to  be  commanded  by 
a  citizen  of  the  same.  *  *  *  Congress  having  created,  as  it  were,  this 
species  of  property,  and  conferred  upon  it  its  chief  value,  under  the  power 
given  in  the  constitution  to  regulate  commerce,  we  perceive  no  reason  for 
entertaining  any  serious  doubt  but  that  this  power  may  be  extended  to  the 
securing  and  protection  of  the  rights  and  title  of  all  persons  dealing  therein.'  '* 
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It  need  not  be  added  that  if  congxe8B  had  power  to  pass  the  act  of 
1851,  it  is  binding  on  all  coorts  and  jorisdiotions  throughout  the 
•United  States.  We  have  said  that,  by  the  provisions  of  the  act,  the 
scheme  was  sketched  in  outline.  A  reference  to  its  provisions  shows 
that  it  was  only  in  outline;  and  that  the  regulation  of  details  as  to 
the  form  and  modes  of  proceeding  was  left  to  be  prescribed  by  judi- 
cial authority.  The  law  was  evidently  drawn  in  view  of  similar  laws 
adopted  and  in  operation  in  England  and  in  some  of  the  states.  It 
laid  down  a  few  general  principles  and  propositions,  and  left  it  to  the 
courts  to  enforce  them  and  carry  them  into  practical  effect.  Al- 
though the  act  was  passed  in  1851,  it  stood  on  the  statute-book  for 
20  years  before  a  careful  scrutiny  of  its  provisions  was  demanded  of 
this  court.  In  the  case  of  Norwich  Transp.  Co.  v.  Wright,  decided  in 
December  term,  1871|  and  reported  in  13  Wall.  104,  we  were  called 
upon  to  interpret  the  act,  and  to  adopt  some  general  rules  for  the  bet- 
ter carrying  of  it  into  effect.  On  that  occasion  a  history  of  similar 
acts,  both  in  England  and  this  country,  an  examination  of  the  gen- 
eral maritime  law  on  the  same  subject,  and  the  circumstances  under 
which  the  act  of  1851  was  passed,  were  reviewed,  and  the  general  ef-8 
feet  and  construction  of  the^ct  were  examined  and  discussed.  The^^ 
consideration  given  to  the  whole  subject  in  the  opinion  delivered  in 
that  case,  and  in  subsequent  opinions  of  this  court  when  the  matter 
has  been  brought  up  for  examination,  notably  in  the  cases  of  The  Beu" 
efaetar,  108  U.  S.  239,  and  The  North  Star,  106  U.  8.  17,  [1  Sup.  Ct. 
Bbp.  41,]  supersedes  the  necessity  of  any  minute  examination  of  the 
law  at  this  time.  We  will  make  one  extract  from  the  opinion  in  the 
case  first  referred  to.    It  is  there  said : 

''The  proper  course  of  proceeding  for  obtaining  the  benefit  of  the  act  would 
seem  to  be  this :  When  a  libel  for  damages  is  filed,  either  against  the  ship  in 
rrnn  or  the  owners  in  personam,  the  latter  f  whether  with  or  without  an  an- 
swer to  the  merits)  should  file  a  proper  petition  for  an  apportionment  of  the 
damages  according  to  the  statute,  and  should  pay  into  court  (if  the  vessel  or 
its  proceeds  is  not  already  there)  or  give  due  stipulation  for  such  sum  as  the 
court  may,  by  proper  inquiiy,  find  to  be  the  amount  of  the  limited  liability, 
or  else  surrender  the  ship  and  freight  by  assigning  them  to  a  trustee  in  the 
manner  pointed  out  in  the  fourth  section.  Having  done  this,  the  ship-owner 
will  be  entitled  to  a  monition  against  all  persons  to  appear  and  intervene  pro 
interesseauo,  and  to  an  order  restraining  the  prosecution  of  other  suits.  If  an 
action  should  be  brought  in  a  state  court,  the  ship-owners  should  file  a  libel 
in  admiralty,  with  a  like  surrender  or  deposit  of  the  fund,  and  either  plead  the 
fact  in  bar  in  the  state  court,  or  procure  an  order  from  the  district  court  to 
restrain  the  further  prosecution  of  the  suit.  The  court  having  jurisdiction 
of  the  case,  under  and  by  virtue  of  the  act  of  congress,  would  have  the  right 
to  enforce  its  Jurisdiction,  and  to  ascertain  and  determine  the  rights  of  the 
parties.  For  aiding  parties  in  this  behalf,  and  facilitating  proceedings  in  the 
district  courts,  we  have  prepared  some  rules  which  will  be  announc^  at  an 
early  day." 

These  rules  were  announced  at  a  subsequent  day  of  the  same  term, 
and  wiU  be  found  at  the  commencement  of  18  Wall,  xii.,  xiii. 

The  substance  of  these  rules,  so  far  as  relates  to  the  purpose  in 
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hand,  was  as  foUowB :    That  ship-owners  desiring  to  claim  the  benefit 
S  of  limitation  of  liability  provided  for  in  the  third  and  fourth  sections 

•  of  the  act,  may  file  a  Ubel  or  petition  inHhe  proper  district  court  of 
the  United  States,  setting  forth  the  facts  and  circumstances  on  which 
such  limitation  of  liability  is  claimed,  and  praying  relief  in  that  be- 
half; and  thereupon  the  court,  having  caused  due  appraisement  to 
be  had  of  the  amount  or  value  of  the  interest  of  said  owners  respect- 
ively in  the  ship  or  vessel,  and  her  freight  for  the  voyage,  shall 
make  an  order  for  the  payment  of  the  same  into  court,  or  for  the 
giving  of  a  stipulation  with  sureties  for  payment  thereof  into  court 
whenever  the  same  shall  be  ordered;  or,  if  the  owners  shall  so  elect, 
the  court  shall,  without  such  appraisement,  make  an  order  for  the 
transfer  by  them  of  their  interest  in  such  vessel  and  freight,  to  a 
trustee  to  be  appointed  by  the  court  under  the  fourth  section  of  the 
act,  and  upon  compliance  with  such  order  the  court  shall  issue  a 
monition  against  all  persons  claiming  damages  for  loss  or  injury  to 
goods,  (respecting  which  the  limited  liability  is  sought,)  citing  them 
to  appear  before  the  court  and  make  due  proof  of  their  respective 
claims,  at  or  before  a  certain  time  not  less  than  three  months  from 
issuing  the  same;  and  public  notice  of  the  monition  shall  be  given  as 
in  other  cases,  and  such  further  notice  served  through  the  post-office, 
or  otherwise,  as  the  court  in  its  discretion  may  direct;  and  the  court 
shall  also,  on  the  application  of  the  owner  or  owners,  make  an  order 
to  restrain  the  further  prosecution  of  all  and  any  suit  or  suits  against 
said  owners  in  respect  of  any  such  claims.  Provision  is  then  made 
for  proof  of  all  claims  before  a  commissioner  to  be  appointed  by  the 
court;  for  a  report  thereon;  and  for  a  pro  rata  distribution  of  the 
money  paid  into  court  or  the  proceeds  of  the  ship  and  freight  among 
the  several  claimants.  The  rules  further  provide  that  the  ship- 
owners, making  suitable  allegations  for  the  purpose,  shall  be  at  lib- 
erty to  contest  their  liability,  or  the  liability  of  the  vessel,  to  pay  any 
damages,  as  well  as  to  show  that  if  liable  they  are  entitled  to  a  limit- 
ation of  liability  under  the  act;  and  that  any  parties  claiming  dam- 
ages may  contest  the  right  of  the  ship-owners  to  exemption  from 

suability,  or  to  the  benefit  of  a  limited  liability.     Finally,  the  rules 

•  provide  that  the  libel  or  petition  shall  belled  and  the  said  proceedings 
had  in  any  district  court  of  the  United  States  in  which  the  ship  or 
vessel  may  be  libeled  to  answer  for  any  such  loss  or  damage;  or,  if 
the  vessel  be  not  libeled,  then  in  the  district  court  of  any  district  in 
which  the  owners  may  be  sued;  and  if  the  ship  have  already  been 
libeled  and  sold,  the  proceeds  shall  represent  it. 

The  court  had  no  doubt  then,  and  has  no  doubt  now,  of  its  power 
to  make  these  rules  under  the  acts  of  congress  which  authorized  it  to 
prescribe  the  forms  of  proceeding  in  equity  and  admiralty  causes. 
The  process  acts  of  1792  and  1828  had  declared  that  the  forms  of 
writs  and  other  process,  and  the  forms  and  modes  of  proceeding  in 
suits  in  equity  and  in  those  of  admiralty  and  maritime  jurisdiction. 
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ehould  be  according  to  the  principles,  rules,  and  osages  which  belong 
to  coarts  of  equity  and  admiralty  respectively,  as  contradistinguished 
from  courts  of  common  law,  except  as  modified  by  the  judiciary  act 
of  1789;  but  subject  to  euch  alterations  and  additions  as  the  respect- 
ive courts  should  in  their  discretion  deem  expedient,  or  to  such  regu- 
lations as  the  supreme  court  of  the  United  States  should  think  proper 
from  time  to  time  by  rule  to  prescribe  to  any  circuit  or  district  court 
concerning  the  same.  1  St.  276;  4  St.  280.  And  the  process  act 
of  1842  gave  the  supreme  court  full  power  and  authority  to  prescribe 
and  regulate  the  forms  of  process  in  the  district  and  circuit  courts, 
and  the  forms  and  modes  of  framing  and  filing  libels,  bills,  answers, 
and  other  proceedings  and  pleadings,  in  suits  at  law,  in  admiralty,  or 
in  equity  in  said  courts,  and  the  forms  and  modes  of  taking  evidence, 
and  generally  the  forms  and  modes  of  proceeding  to  obtain  relief,  and 
of  drawing  up  and  enrolling  decrees,  and  of  proceeding  before  trus-  * 
tees  appointed  by  the  court,  and  generally  to  regulate  the  whole  prac- 
tice of  said  courts.  5  St.  618.  We  are  clearly  of  opinion  that  the 
authority  thus  vested  in  this  court  was  adequate  and  sufficient  to  en- 
able it  to  make  the  rules  before  referred  to.  The  subject  is  one  pre- 
eminently of  admiralty  jurisdiction.  The  rule  of  limited  liability  pre- 
scribed by  the  act  of  1851  is  nothing  more  than  the  old  maritime  rule 
administered  in  courts  of  admiralty  in  all  countries  except  England  S 
from  time  immemorial;  and,  if  this  were  not  so,  the*8ubject-matterS? 
itself  is  one  that  belongs  to  the  department  of  maritime  law.  The 
adoption  of  forms  and  modes  of  proceeding  requisite  and  proper  for 
giving  due  effect  to  the  maritime  rule  thus  adopted  by  congress,  and 
for  securing  to  ship-owners  its  benefits,  was  therefore  strictly  within 
the  powers  conferred  upon  this  court;  and,  where  the  general  regu- 
lations adopted  by  this  court  do  not  cover  the  entire  ground,  it  is  un- 
doubtedly within  the  power  of  the  district  and  circuit  courts,  as  courts 
of  admiralty,  to  supplement  them  by  additional  rules  of  their  own. 

We  have  deemed  it  proper  to  examine  thus  fully  the  foundation  on 
which  the  rules  adopted  in  December  term,  1871,  were  based,  be- 
cause, if  those  rules  are  valid  and  binding,  (as  we  deem  them  to  be,) 
it  is  hardly  possible  to  read  them  in  connection  with  the  act  of  1851 
without  perceiving  that,  after  proceedings  have  been  commenced  in 
the  proper  district  court  in  pursuance  thereof,  the  prosecution  pari 
passu  of  distinct  suits  in  different  courts,  or  even  in  the  same  court, 
by  separate  claimants  against  the  ship-owners,  is,  and  must  neces- 
sarily be,  utterly  repugnant  to  such  proceedings,  and  subversive  of 
their  object  and  purpose.  In  promulgating  the  rules  referred  to,  this 
court  expressed  its  deliberate  judgment  as  to  the  proper  mode  of  pro- 
ceeding on  the  part  of  ship-owners  for  the  purpose  of  having  their 
rights  under  the  act  declared  and  settled  by  the  definitive  decree  of  a 
competent  court,  which  should  be  binding  on  all  parties  interested, 
and  protect  the  ship-owners  from  being  harassed  by  litigation  in  other 
tribunals.    Unless  some  proceeding  of  this  kind  were  adopted  which 
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sboald  bring  all  the  parties  interested  into  one  litigation,  and  all  the 
claimants  into  concourse  for  a  pro  rata  distribution  of  the  common 
fund,  it  is  manifest  that  in  most  oases  the  benefits  of  the  act  could 
never  be  realized.  Cases  might  occur,  it  is  true,  in  which  the  ship- 
owners could  avail  themselves  of  those  benefits,  by  way  of  defense 
alone,  as  where  both  ship  and  freight  are  totally  lost,  so  that  the 
owners  are  relieved  from  all  liability  whatever.  But  even  in  that 
Scase,  in  the  absence  of  a  remedy  by  which  they  could  obtain  a  decree 
^of  exemption  as  to  all  claimants,  they^ould  be  liable  to  a  diversity 
of  suits  brought,  perhaps,  in  different  states,  after  long  periods  of 
time,  when  the  witnesses  have  been  dispersed,  and  issuing  in  contrary 
results  before  different  tribunals;  while  in  the  ordinary  cases,  where 
a  limited  liability  to  some  extent  exists,  but  to  an  amount  less  than 
the  aggregate  claims  for  damages,  so  as  to  require  a  concourse  of 
claimants  and  a  pro  rata  distribution,  the  prosecution  of  separate 
suits,  if  allowed  to  proceed,  would  result  in  a  subversion  of  the 
whole  object  and  scheme  of  the  statute.  The  questions  to  be  settled 
by  the  statutory  proceedings  being — Fir#t,  whether  the  ship  or  its  own- 
ers are  liable  at  all,  (if  that  point  is  contested  and  has  not  been  de- 
cided ;)  and,  $econdly,  if  liable,  whether  the  owners  are  entitled  to  a 
limitation  of  liability, — must  necessarily  be  decided  by  the  district 
court  having  jurisdiction  of  the  case;  and  to  render  its  decision  con- 
clusive, it  must  have  entire  control  of  the  subject  to  the  exclusion  of 
other  courts  and  jurisdictions.  If  another  court  may  investigate  the 
same  questions  at  the  same  time,  it  may  come  to  a  conclusion  con- 
trary to  that  of  the  district  court ;  and  if  it  does,  (as  happened  in 
this  ease,)  the  proceedings  in  the  district  court  will  be  thwarted  and 
rendered  ineffective  to  secure  to  the  ship-owners  the  benefit  of  the 
statute. 

The  case  is  very  different  from  that  of  two  concurrent  actions  for  a 
debt  or  other  demand  proceeding  at  the  same  time  in  different  courts; 
though  even  that,  in  the  English  law,  was  matter  for  plea  in  abate- 
ment in  the  action  last  instituted.  Still,  as  both  actions  in  such  case 
are  prosecuted  for  the  same  end, — the  satisfaction  of  the  debt, — and 
as  only  one  satisfaction  can  be  had,  no  essential  conflict  arises  be- 
tween the  two.  But  the  very  object  of  proceedings  for  limited  liabil- 
ity is  to  inquire  and  determine  whether  the  parties  ought  to  be  sued 
at  all  in  any  other  tribunal  after  giving  up,  or  submitting  to  pay  the 
value  of,  all  their  interest  in  the  ship  and  freight.  Besides,  it  is  obvi- 
ous on  the  face  of  the  thing  that  proceedings  for  limited  liability  can- 
not be  participated  in  by  two  jurisdictions  without  interference  and 
conflict  between  them,  and  cannot  have  any  useful  effect  if  a  different 
S  court  may  inquire  into  and  decide  the  same  question,  and  execute  a 
•separate  judgment  independent  of  and*perhap8  contrary  to  that  of 
the  court  to  which  the  inquiry  properly  belongs.  Such  a  state  of  things 
would  utterly  defeat  tiie  purpose  of  the  law.  The  judgment  in  one 
court  would  annul  or  render  nugatory  that  of  the  other. 
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The  inoonveniences  that  may  arise  from  preventing  or  arresting  the 
prosecution  of  separate  suits  by  the  claimants  are  no  greater  in  this 
case  than  in  the  case  where  proceedings  at  law  are  arrested  for  the 
purpose  of  having  an  investigation  in  a  court  of  equity,  or  where  dis- 
tinct and  separate  suits  are  restrained  for  the  purpose  of  settling  a 
common  controversy  in  a  single  prooeeding,  as  in  the  case  of  bills  for 
preventing  a  multiplicity  of  suits,  and  in  oases  of  bankruptcy.  By 
the  bankrupt  act  of  1867  it  was  enacted  that  no  creditor  whose  debt 
was  provable  under  the  act  should  be  allowed  to  prosecute  to  final 
judgment  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt, 
until  the  question  of  the  debtor's  discharge  should  have  been  deter- 
mined ;  although,  if  the  amount  due  the  creditor  was  in  dispute,  the 
suit,  by  leave  of  the  court  in  bankruptcy,  might  proceed  to  judgment 
for  the  purpose  of  ascertaining  the  amount,  but  execution  should  be 
stayed.  See  HiU  v.  Harding,  107  U.  S.  631;  [2  Sup.  Ct.  Rep.  404.] 
None  of  the  oases  here  referred  to  more  imperatively  require  a  cessa- 
tion  of  proceedings  in  other  suits  for  the  same  cause  than  that  of  the 
proceeding  for  a  limitation  of  liability  under  the  statute  in  question. 
Nor  is  the  inconvenience  any  greater  than  that  which  occurs  when  a 
case  is  removed  from  the  state  to  a  federal  court.  In  that  case,  on 
the  presentation  of  a  petition  for  removal,  duly  verified  and  showing 
the  proper  grounds  for  removal,  and  accompanied  with  the  bond  re- 
quired by  the  statute  on  that  subject,  the  law  declares  "it  shall  then 
be  the  duty  of  the  state  court  to  accept  said  petition  and  bond,  and 
proceed  no  further  in  such  suit."  In  the  case  before  us,  as  well  as 
in  the  cases  of  bankruptcy  and  of  removal,  the  parties  have  a  right  to 
have  their  causes  heard  and  determined  by  a  court  of  the  United  States 
invested  with  appropriate  jurisdiction,  and  capable  of  affording  a 
proper  mode  of  relief. 

In  England,  where  the  forms  and  modes  of  proceeding  in  the  courts  e 
of  admiralty  are  (or  formerly  were)  greatly  hampered  and  Restricted,  f 
ship-owners  seeking  a  decree  of  limited  liability  under  the  law  of  that 
country  were  forced  to  resort  to  the  court  of  chancery  for  redress, 
and  to  call  before  that  court  the  various  parties  interested.  Here 
they  were  subjected  to  some  onerous  conditions  before  the  court 
would  exercise  jurisdiction  in  their  behalf,  one  of  which  was  that 
they  must  confess  liability  for  the  damages  which  they  sought  to  have 
limited  in  accordance  with  the  act  of  parliament.  But  when  this  was 
done,  and  the  amount  of  the  confessed  liability  was  paid  into  court, 
they  were  entitled  to  an  injunction  against  all  other  suits  and  pro- 
ceedings, wherever  instituted  or  pending;  and  the  cause  then  pro- 
ceeded in  due  course,  by  reference  to  a  master  to  take  the  proof  of 
claims  and  make  a  report  of  the  facts,  and  by  a  final  decree  of  distri- 
bution. Under  recent  English  statutes,  the  high  court  of  admiralty, 
as  well  as  the  court  of  chancery,  is  empowered  to  administer  the  law, 
when  it  has  possession  of  the  ship  or  its  proceeds.  In  the  eleventh 
edition  of  Abb.  Shipp.,  published  in  1867,  it  is  stated  as  follows : 
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''In  cases  where  several  claims  are  made  or  apportioned  against  an  owner 
for  loss  of  life,  personal  injury,  or  loss  or  damage  to  ships,  boats,  or  goods, 
the  court  of  chancery  and  the  high  court  of  admiralty,  whenever  any  ship  or 
proceeds  thereof  are  under  its  arrest,  in  £ngland  and  Ireland,  and  the  court 
of  session  in  Scotland,  and  any  competent  court  in  a  British  possession,  are 
empowered  to  entertain  proceedings  at  the  suit  of  such  owner  for  the  pur- 
pose of  determining  the  amount  of  his  liability,  and  for  the  distribution  rata- 
bly of  such  amount,  and  to  stop  all  actions  and  suits  pending  in  any  other 
court  in  relation  to  the  same  subject-matter."  ^ 

It  is  believed  that  in  all  other  coantries  except  England  the  courts 
of  admirality,  or  tribunals  of  commerce  having  cognizance  of  mari- 
time causes,  exclusively  exercise  this  jurisdiction ;  and  no  other  courts 
S  can  really  exercise  it  so  conveniently  and  satisfactorily  as  those  courts 
•  can.  And  the  general  course  of^proceeding,  in  whatever  courts  it  is 
exercised,  shows  the  necessity,  everywhere  acknowledged,  that  the 
court  exercising  the  jurisdiction  in  any  case  should  have  exclusive 
control  of  the  case.  In  view  of  these  considerations,  and  having 
no  doubt  of  the  jurisdiction  of  the  district  court  over  the  matter,  as 
courts  of  admiralty,  in  the  rules  adopted  in  December  term,  1871, 
the  district  court  of  the  district  in  which  the  vessel  is  libeled  or  found, 
or  in  which  the  owners  are  sued,  was  designated  as  the  proper  court 
in  which  to  institute  the  proceedings  for  obtaining  a  decree  of  limited 
liability.  When  oases  arise  in  which  the  vessel  and  freight  have 
been  totally  lost,  and  no  district  court  has,  or  can  have,  possession 
of  any  fund  to  distribute,  resort  may  probably  be  had  with  propriety 
to  the  district  court  of  the  district  in  which  the  owners  reside,  or 
where  the  vessel  perished.  It  will  be  time  enough,  however,  to  con- 
sider what  is  proper  in  such  exceptional  oases  when  they  arise.  In 
Ex  parte  Slaytan,  105  U.  S.  451,  we  held  that  jurisdiction  accrued  to 
the  district  court  of  the  district  comprising  the  port  to  which  the  ves- 
sel was  bound,  although  she  had  been  sunk  in  the  lake  and  only  a 
few  fragments  were  washed  ashore,  the  proceeds  of  which,  however, 
amounting  to  a  trifling  sum,  were  depoiited  in  the  court.  On  this 
branch  of  the  subject  the  following  remarks  were  made  in  the  opinion 
pronounced  in  the  case  of  Norwich  Transp.  Co.  v.  Wright,  supra: 

"The  act  does  not  state  what  court  shall  be  resorted  to,  nor  what  proceed- 
ings shall  be  taken;  but  that  the  parties,  or  any  of  them,  may  take  '  tfie  ap- 
propriate proceedings  in  any  courts  for  the  purpose  of  apportioning  the  sum 
for  which,'  etc.    Kow,  no  court  is  better  adapted  than  a  court  of  admiralty 
to  administer  precisely  such  relief.    It  happens  every  day  that  the  proceeds  of 
a  vessel,  or  other  fund,  is  brought  into  that  court  to  be  distributed  among 
those  whom  it  may  concern.    Claimants  are  called  in  by  monition  to  present 
and  substantiate  their  respective  claims;  and  the  fund  is  divided  and  distrib- 
uted according  to  the  respective  liens  and  rights  of  all  the  parties.    Con- 
^  gross  might  have  invested  the  circuit  courts  of  the  United  States  with  juris- 
g  diction  of  such  cases  by  bill  in  equity,  but  it  did  not.    It  is  also  evident  that 
*  the  state  courts  have  not  the  requisite  jurisdiction.    Unless,  therefore,*|the 
district  courts  themselves  can  administer  the  law,  we  are  reduced  to  the  di- 

1  Referring  to  91  Viet.  &  la  I  IS.    For  the  prerloas  practice,  eee  Th»  amrmovm,  8  W.  Bob.  451)  S.  O. 
on  eppeel,  11  Jv.  963 ;  •  Moore,  P.  C.  66  )  Tlu  Claf,  Swab.  6. 
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lemma  of  inferring  that  the  legislature  has  framed  a  law  which  is  incapable 
of  execution.  This  is  never  to  be  done  if  it  can  be  avoided.  We  have  no 
doubt  that  the  district  courts*  as  courts  of  admiralty  and  maritime  jurisdi^^ 
tiou,  have  jurisdiction  of  the  matter;  and  this  court  undoubtedly  has  the 
power  to  make  all  needful  rules  and  regulations  for  facilitating  the  course  of 
prooeeding."    13  Wall.  123. 

We  see  no  reason  to  modify  these  views,  and,  in  our  judgment,  the 
proper  district  court,  designated  by  the  rules,  or  otherwise  indicated 
by  circumstanoes,  has  full  jurisdiction  and  plenary  power,  as  a  court 
of  admiralty,  to  entertain  and  carry  on  all  proper  proceedings  for  the 
due  execution  of  the  law,  in  all  its  parts;  and  its  decrees,  in  cases 
subject  to  its  jurisdiction,  are  valid  and  binding  in  all  courts  and 
places.    In  the  present  case,  the  proper  court  undoubtedly  was  the 
district  court  of  the  United  States  for  the  southern  district  of  New 
Tork,  where  the  remains  of  the  vessel  were  situated,  and  where  suits 
were  brought  against  the  owners.     Proceedings  under  the  act  having 
been  duly  instituted  in  this  court,  it  acquired  full  jurisdiction  of  the 
subject-matter;   and  having  taken  such  jurisdiction,  and  procured 
control  of  the  vessel  and  freight,  (or  their  value,)  constituting  the 
fund  to  be  distributed,  and  issued  its  monition  to  aJA  parties  to  appear 
and  present  their  claims,  it  became  the  duty  of  all  courts  before  which 
any  of  such  claims  were  prosecuted,  upon  being  properly  certified  of 
the  proceedings,  to  suspend  further  action  upon  said  claims.     But  the 
power  of  the  district  courts  to  issue  an  injunction  to  stay  proceedings 
in  a  state  court  is  questioned,  since,  by  the  judiciary  act  of  1793  (1 
St.  at  Large,  385,)  it  was  declared  that  no  writ  of  injunction  shall  be 
granted  [by  the  United  States  courts]  '"to  stay  proceedings  in  any 
court  of  a  state.**    But  the  act  of  1851  was  a  subsequent  statute,  and, 
by  the  fourth  section  of  this  act,  after  providing  for  proceedings  to  be 
had  under  it  for  the  benefit  of  cdiip-owners,  and  after  declaring  that 
it  shall  be  deemed  a  su£Bcient  compliance  with  its  requirements  on 
their  part  if  they  shall  transfer  their  interest  in  ship  and  freight  for| 
*the  benefit  of  the  claimants  to  a  trustee  to  be  appointed  by  the  court,* 
it  is  expressly  declared,  that  ''from  and  after  [such]  transfer,  all 
claims  and  proceedings  against  the  owners  shall  cease.**     Surely,  this 
injunction  applies  as  well  to  ''claims  and  proceedings"  in  state  courts 
as  to  those  in  the  federal  courts;  and  while  the  district  court  having 
jurisdiction  of  the  case,  for  the  purpose  of  enforcing  the  act  of  con- 
gress and  the  rules  adopted  by  this  court  in  pursuance  thereof,  can 
only  direct  an  injunction  against  the  parties,  and  not  against  the 
courts  in  which  such  "claims  and  proceedings'*  are  prosecuted,  yet 
any  further  proceedings  on  the  part  of  said  courts,  after  being  judi- 
cially  informed  by  plea  or  suggestion  duly  made  in  the  cause  of  the 
action  and  proceedings  in  the  district  court,  would  be  against  the  ex- 
press words  of  the  act,  and  clearly  erroneous.     The  operation  of  the 
act,  in  this  behalf,  cannot  be  regarded  as  confined  to  oases  of  actual 
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"transfer,**  (which  is  merely  allowed  as  a  sufficient  compliance  with 
the  lawy)  but  must  be  regarded,  when  we  consider  its  reason  and 
equity  and  the  whole  scope  of  its  provisions,  as  extending  to  cases  in 
which  what  is  required  and  done  is  tantamount  to  such  transfer;  as 
where  the  value  of  the  owners'  interest  is  paid  into  court,  or  secured 
by  stipulation,  and  placed  under  its  control  for  the  benefit  of  the  par- 
ties interested. 

This  view  of  the  statutory  injunction,  and  of  its  effect  upon  sepa- 
rate actions  and  proceedings,  renders  it  nnnecessary  to  determine 
the  question  as  to  the  legality  of  the  writ  of  injunction  issued  by  the 
district  court.  Although  we  have  little  doubt  of  its  legality,  the 
question  can  only  be  properly  raised  on  an  application  for  an  attach- 
ment for  disobeying  it.  As  the  writ  was  issued  prior  to  the  adoption 
of  the  Bevised  Statutes,  the  power  to  issue  it  was  not  affected  by  any 
€upposed  change  of  the  law  introduced  into  the  Revision  by  the  720th 
section,  of  which  the  prohibition  of  the  act  of  1793,  in  regard  to  in- 
^'unctions  against  proceedings  in  state  courts,  has  this  exception  ap- 
pended to  it :  "Except  in  oases  where  such  injunction  may  be  author- 
ized by  any  law  relating  to  proceedings  in  bankruptcy.*'  Under  the 
grule  of  expreasio  unius,  this  express  exception  may  be  urged  as  hav- 
•  ing  the  effect  of  excluding  any  other  exception,  though  nt  is  observ- 
able that  the  injunction  clause  in  the  act  of  1851  is  preserved  with- 
out change  in  section  4285  of  the  Bevised  Statutes,  and  will  probably 
be  construed  as  having  its  original  effect  due  to  its  chronological  re- 
lation to  the  act  of  1793.  But,  as  before  indicated,  the  legality  of 
the  writ  of  injunction  is  not  involved  in  this  case.  In  our  opinion 
the  state  court,  in  overruling  the  plea  of  the  defendants,  which  set  up 
the  proceedings  pending  in  the  district  court,  and  in  ordering  the 
<ause  to  stand  for  trial,  and  again,  on  the  trial,  in  overruling  as  a 
defense  the  proceedings  and  decree  of  the  district  court  as  set  up  in 
the  amended  answer,  disregarded  the  due  effect,  as  well  as  the  ex- 
press provisions,  of  the  act  of  1851,  and  therein  committed  error. 
It  was  the  duty  of  the  court,  as  well  when  the  proceedings  pend- 
ing in  the  district  court  were  pleaded  and  verified  by  profert  of  the 
record  as  when  the  decree  of  said  court  was  pleaded  and  proved,  to 
have  obeyed  the  injunction  of  the  act  of  congress,  which  declared 
that  "all  claims  and  proceedings  shall  cease."  When  the  plea  only 
chowod  that  proceedings  for  limited  liability  were  pending  and  unde- 
termined in  the  district  court,  probably  a  stay  of  proceedings  was  all 
that  tne  defendants  could  require;  but  when  they  set  up  and  pro- 
duced the  final  decree  of  that  court,  forever  debarring  the  plaintiffs 
from  prosecuting  any  claim  for  damages,  they  were  entitled  either  to 
a  verdict  and  judgment  in  their  favor  or  to  a  dismissal  of  the  pro- 
•ceedings. 

We  have  assumed  in  the  foregoing  discussion  that  the  case  of  loss  and 
damage  by  fire  on  board  of  a  ship  is  within  the  provisions  of  the  third 
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«nd  fourth  seotions  of  the  act  of  1851.  This,  however,  is  disputed,  and 
it  is  necessary  to  examine  the  question.  The  language  of  the  third 
section  (which  governs  also  the  fourth)  is  certainly  broad  enough  to 
embrace  cases  of  loss  by  fire.  It  declares  that  the  liability  of  the 
owner  or  owners  of  any  ship  or  vessel  "for  any  act,  matter  or  thing,. 
loBSy  damage,  or  forfeiture,  occasioned  or  incurred  without  the  privity 
or  knowledge  of  such  owner  or  owners,  shall  in  no  case  exceed  the 
amount  or  value  of  the  interest  of  such  owner  or  owners  respectively 
in  such  ship  or  vessel  and  her  freight  then  pending."  Why  should? 
liability  for  loss  by  fire  be  excepted^from  the  relief  here  prescribed?? 
It  is  just  as  much  within  the  reason  of  the  law  as  any  other  liability; 
and  it  is  within  its  terms.  If  it  is  excepted,  it  must  be  by  virtue  of 
some  implication  arising  from  other  parts  of  the  law.  Such  an  im- 
plication is  sought  in  the  first  section,  which  declares  that  no  owner 
or  owners  of  a  ship  or  vessel  shall  be  liable  to  answer  for  any  loss  or 
damage  which  may  happen  to  any  goods  on  board  of  such  ship  or 
vessel  by  reason  or  means  of  any  fixe  happening  to  or  on  board  of  said 
ship  or  vessel,  '"unless  such  fire  is  caused  by  the  design  or  neglect  of 
such  owner  or  owners."  It  is  contended  that  this  section  covers  the 
whole  ground  so  far  as  liability  for  losses  by  fire  is  concerned;  and 
therefore  such  liability  must  be  impliedly  excepted  from  the  relief  pro- 
vided by  section  three.  But  we  fail  to  see  why  this  should  necessarily 
follow.  Fire,  except  when  produced  by  lightning,  not  being  regarded 
in  the  commercial  law  as  the  act  of  God,  ship-owners,  as  common  car- 
riers, were  held  liable  for  any  loss  or  damage  caused  thereby.  The 
first  section  of  the  act  of  1851  was  no  doubt  intended  to  change  this 
rule.  It  was  copied  (all  except  the  last  clause)  from  the  second  sec- 
tion of  26  Geo.  III.  e.  86,  passed  in  1786.  The  last  clause  of  the 
section,  excepting  from  its  operation  oases  in  which  the  fire  is  caused 
''by  the  designer  neglect"  of  the  owners,  was  probably  implied  in  the 
English  statute  without  being  expressed,  as  in  ours.  In  all  cases  of 
loss  by  fire,  not  falling  within  the  exception,  the  exemption  from  Ka- 
bility  is  total.  But  there  is  no  inconsistency  or  repugnancy  in  allow- 
ing a  partial  exemption  in  cases  falling  within  the  third  section;  that 
is,  cases  of  loss  by  fire  happening  without  the  privity  or  knowledge  of 
the  owners.  They  may  not  be  able,  under  the  first  section,  to  show 
that  it  happened  without  any  neglect  on  their  part,  or,  what  a  jury 
may  hold  to  be  neglect;  while  they  may  be  very  confident  of  showing, 
under  the  third  section,  that  it  happened  without  their  privity  or 
knowledge.  The  conditions  of  proof,  in  order  to  avoid  a  total  or  a 
partial  liability  under  the  respective  seotions,  are  very  different.  It 
is  true  the  owners  of  a  ship  may  desire  to  contest  all  liability  what-S 
ever,  as  well  as  to  establish  a  limited  liability,^  they  fail  in  the  first  de-? 
fense;  and  this  they  may  do,  as  well  in  cases  of  loss  by  fire  as  in  other 
oases,  in  one  and  the  same  proceeding.  And  we  see  no  repugnancy 
between  the  two  defenses.  One  is  a  more  perfect  defense  than  the 
other,  and  requires  a  different  class  or  degree  of  proofs.    That  is  alL 
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In  our  judgment  the  case  of  Iobb  or  damage  by  fire  is  comprised  within 
the  terms  and  relief  of  the  third  and  fourth  sections  of  the  act. 

The  judgment  of  the  supreme  judicial  court  of  Massachusetts  is  re- 
versed and  the  cause  remanded,  with  directions  to  take  such  further 
proceedings  as  may  be  in  accordance  with  this  opinion. 


<109  U.  a  666) 

Ex  parte  Eui-oi-Bhuh-oa,  (otherwise  known  tm  Grow  Dog,}  peti- 
tioner.^ 

(December  17, 1888.) 

MnBDBB  ov  ORX  IimcAH  BT  Ahothbb— Ihdiav  OomTBT— JuBmnonoH  ov  Dn- 

TBIOT  OOUBM. 

The  murder  of  one  Indian  by  another  in  the  Indian  conntiy  ii  not  an  offense  against 
the  laws  of  the  United  States,  since  the  clause  in  section  2146  of  the  Revised 
Statutes  excepting  crimes  committed  by  one  Indian  against  another  from  the 
operation  of  the  general  laws  of  the  United  Btetes,  is  not  repealed,  either  ex- 
pressly or  by  implication,  by  the  treaty  of  1868  or  the  agreement  of  1877,  bat 
remains  in  full  force. 

The  Indian  countnr  embraces  all  land  within  the  limits  of  the  United  States  to 
which  the  Indian  title  has  never  been  extinguished,  except  that  which  lies 
within  the  exterior  geographical  limits  of  a  state,  and  which  was  not  excepted 
from  the  Jurisdiction  of  that  state  at  the  time  of  its  admission  into  the  Union. 

The  United  States  district  court  for  any  territory  has  jurisdiction  of  all  offenses 
against  the  laws  of  the  United  States  committed  upon  any  part  of  the  Indian 
country  within  the  exterior  boundaries  of  its  Judicial  district. 

Petition  for  Writs  of  Habeas  Corpus  and  Cerdararu 
Walter  H.  Smith  and  A.  J.  Plotvman,  for  petitioner. 

M     Sol.  Qen.  PhiUips^  for  respondent. 

•  *Matthbws,  J.  The  petitioner  is  in  the  custody  of  the  marshal  of 
the  United  States  for  the  territory  of  Dakota,  imprisoned  in  the  jail 
of  Lawrence  county,  in  the  first  judicial  district  of  that  territory,  under 
sentence  of  death,  adjudged  against  him  by  the  district  court  for  that 
district,  to  be  carried  into  execution  January  14, 1884.  That  judg- 
ment was  rendered  upon  a  conviction  for  the  murder  of  an  Indian  of 
the  Brule  Sioux  band  of  the  Sioux  nation  of  Indians,  by  the  name  of 
Sin-ta-ge-le-Scka,  or  in  English,  Spotted  Tail,  the  prisoner  also  being 
an  Indian  of  the  same  band  and  nation,  and  the  homicide  having 
occurred,  as  alleged  in  the  indictment,  in  the  Indian  country,  within 
a  place  and  district  of  country  under  the  exclusive  jurisdiction  of  the 
United  States  and  within  the  said  judicial  district.  The  judgment 
was  affirmed  on  a  writ  of  error,  by  the  supreme  court  of  the  territory. 
It  is  claimed  on  behalf  of  the  prisoner  that  the  crime  charged  against 
him,  and  of  which  he  stands  convicted,  is  not  an  offense  under  the 

1S.0.  14N.  W.  Rep.4S7. 
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laws  of  the  United  States;  that  the  distriet  oonrt  had  no  jnrisdietion 
to  try  him,  and  that  its  judgment  and  sentence  are  yoid.  It  there- 
fore prays  for  a  writ  of  habeas  corpus ^  that  be  may  be  delivered  from 
an  imprisonment  which  he  asserts  to  be  illegal.  The  indictment  is 
framed  upon  section  5339  of  the  Bevised  Statutes.  That  section  is 
found  in  title  70,  on  the  subject  of  crimes  against  the  United  States, 
and  in  chapter  8,  which  treats  of  crimes  arising  within  the  maritime^ 
and  territorial'jurisdiction  of  the  United  States.  It  provides  that* 
**every  person  who  commits  murder,  ♦  ♦  ♦  within  any  fort, 
arsenal,  dock-yard,  magazine,  or  in  any  other  place  or  district  of 
country  under  the  exclusive  jurisdiction  of  the  United  States,  *  *  * 
shall  suffer  death."  Title  28  of  the  Bevised  Statutes  relates  to 
Indians,  and  the  sub-title  of  chapter  4  is,  "Government  of  Indian 
Country.**  It  embraces  many  provisions  regulating  the  subject  of  in- 
tercourse and  trade  with  the  Indians  in  the  Indian  country,  and  im- 
poses penalties  and  punishments  for  various  violations  of  them.  Sec- 
tion 2142  provides  for  the  punishment  of  assaults  with  deadly  weapons 
and  intent,  by  Indians  upon  white  persons,  and  by  white  persons 
upon  Indians;  section  2143,  for  the  case  of  arson,  in  like  cases;  and 
section  2144  provides  that  ''the  general  laws  of  the  United  States 
defining  and  prescribing  punishments  for  forgery  and  depredations 
upon  the  mails  shall  extend  to  the  Indian  countfy.**  The  next  two 
sections  are  as  follows : 

"Sec.  2145.  Except  as  to  crimes,  the  punishment  of  which  is  expressly  pro- 
vided for  in  this  title,  the  general  laws  of  the  United  States  as  to  the  punish- 
ment of  crimes  committed  in  any  place  within  the  sole  and  exclusive  juris- 
diction of  the  United  States,  except  the  District  of  Ck>lumbia,  shall  extend  to 
the  Indian  country. 

"Sec.  2146.  The  preceding  section  shall  not  be  construed  to  extend  to  [crimes 
committed  by  one  Indian  against  the  person  or  property  of  another  Indian, 
nor  to]  any  Indian  committing  any  offense  in  the  Indian  country  who  has 
been  punished  by  the  local  law  of  the  tribe,  or  to  any  case  where  by  treaty 
stipulations  the  exclusive  jurisdiction  over  such  offenses  is  or  may  be  secured 
to  the  Indian  tribes  respectively." 

That  part  of  section  2146  placed  within  brackets  was  in  the  act  of 
twenty-seventh  March,  1854,  c.  26,  §  3,  (10  St.  270,)  was  omitted  by 
the  revisers  in  the  original  Revision,  and  restored  by  the  act  of  eight- 
eenth February,  1876,  c.  80,  (18  St.  818,)  and  now  appears  in  the 
second  edition  of  the  Bevised  Statutes.  It  is  assumed  for  the  pur-S 
poses  of  this  opinion  that  the  omission  in  the  original^Bevision  was  in-^ 
advertent,  and  that  the  restoration  evinces  no  other  intent  on  the 
part  of  congress  than  that  the  provision  should  be  considered  as  in 
force,  without  interruption,  and  not  a  new  enactment  of  it  for  any 
other  purpose  than  to  correct  the  error  of  the  Revision. 

The  district  courts  of  the  territory  of  Dakota  are  invested  with  the 
same  jurisdiction  in  all  cases  arising  under  the  laws  of  the  United 
States  as  is  vested  in  the  circuit  and  district  courts  of  the  United 
States.    Bev.  St.  §§  1907-1910.    The  reservation  of  the  Sioux  In- 
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dianBy  lying  within  the  exterior  boundaries  of  the  territory  of  Dakota, 
was  defined  by  article  2  of  the  treaty  conoladed  April  29,  1868,  (15 
St.  685,)  and  by  section  1839  Bey.  St.,  it  is  excepted  oat  of  and  con- 
stitutes no  part  of  that  territory.  The  object  of  this  exception  is 
stated  to  be  to  exclude  the  jurisdiction  of  any  state  or  territorial  gov- 
ernment over  Indians  within  its  exterior  lines,  without  their  consent, 
where  their  rights  have  been  reserved  and  remain  unextinguished  by 
treaty.  But  the  district  courts  of  the  territory  having,  by  law,  the 
jurisdiction  of  district  and  circuit  courts  of  the  United  States,  may, 
in  that  character,  take  cognizance  of  offenses  against  the  laws  of  the 
United  States,  although  committed  within  an  Indian  reservation, 
when  the  latter  is  situate  within  the  space  which  is  constituted  by 
the  authority  of  the  territorial  government  the  judicial  district  of  such 
court.  If  the  land  reserved  for  the  exclusive  occupancy  of  Indians 
lies  outside  the  exterior  boundaries  of  any  organized  territorial  gov- 
ernment, it  would  require  an  act  of  congress  to  attach  it  to  a  ju- 
dicial district,  of  which  there  are  many  instances,  the  latest  being  the 
act  of  January  6,  1888,  by  which  a  part  of  the  Indian  territory  was 
attached  to  the  district  of  Kansas  and  a  part  of  the  northern  district 
of  Texas.  22  St.  400,  In  the  present  case  the  Sioux  reservation  is 
within  the  geographical  limits  of  the  territory  of  Dakota,  and  being 
excepted  out  of  it  only  in  respect  to  the  territorial  government,  the 
district  court  of  that  territory  within  the  geographical  boundaries  of 
whose  district  it  lies,  may  exercise  jurisdiction  under  the  laws  of  the 
I  rjnited  States  over  offenses  made  punishable  by  them,  committed 
?  within  its  limits.  U.  8.  v.  Dawson^  15  How.  467  ;*I7. 8.  v.  Jackalow, 
1  Bhick,  484;  U.  8.  v.  Bogen,  4  How.  567;  V.  8.  v.  Alberty,  Hemp. 
444,  opinion  by  Mr.  Justice  Daniel;  V.  8.  Y.8tarrt  Id.  469;  U.8.  y. 
Ta-wan-ga-ca,  Id.  304.  The  district  court  has  two  distinct  jurisdic- 
tions. As  a  territorial  court  it  administers  the  local  law  of  the  ter- 
ritorial government;  as  invested  by  act  of  congress  with  jurisdiction 
to  admioister  the  laws  of  the  United  States,  it  has  all  the  authority 
of  circuit  and  district  courts;  so  that,  in  the  former  character,  it 
may  try  a  prisoner  for  murder  committed  in  the  territory  proper, 
under  the  local  law,  which  requires  the  jury  to  determine  whether  the 
punishment  shall  be  death  or  imprisonment  for  life;  (Laws  Dak. 
1883,  c.  9;)  and,  in  the  other  character,  try  another  for  a  murder 
committed  within  the  Indian  reservation,  under  a  law  of  the  United 
States,  which  imposes,  in  case  of  conviction,  the  penalty  of  death. 

Section  2145  of  the  Bevised  Statutes  extends  the  general  laws  of 
the  United  States  as  to  the  punishment  of  crimes  committed  in  any 
place  within  their  sole  and  exclusive  jurisdiction,  except  the  District 
of  Columbia,  to  the  Indian  country,  and  it  becomes  necessary,  there- 
fore, to  inquire  whether  the  locality  of  the  homicide,  for  which  the 
prisoner  was  convicted  of  murder,  is  within  that  description. 

The  first  section  of  the  Indian  interoouise  act  of  June  80, 1884, 
defines  the  Indian  country  as  follows : 
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"That  all  that  part  of  the  United  States  west  of  the  Mississippi,  and  not 
within  the  states  of  Missouii  and  Louisana  or  the  territory  of  Arkansas,  and 
also  that  part  of  the  United  States  east  of  the  Mississippi  river  not  within 
any  state,  to  which  the  Indian  title  has  not  been  extinguished,  for  the  purposes 
of  this  act,  be  taken  and  be  deemed  to  be  the  Indian  country." 

Since  the  passage  of  that  act  great  changes  have  taken  place  by 
the  acquisition  of  new  territory,  by  the  creation  of  new  states,  and 
by  the  organization  of  territorial  governments,  and  the  Bevised  Stat- 
utes, while  retaining  the  substance  of  many  important  provisions  of  g 
the  act  of  1834,  with  amendments  and«additions  since  made  regulat-* 
ing  intercourse  with  the  Indian  tribes,  has,  nevertheless,  omitted  all 
definition  of  what  now  must  be  taken  to  be  "  the  Indian  country. " 
Nevertheless,  although  the  section  of  the  act  of  1834  containing  the 
definition  of  that  date  has  been  repealed,  it  is  not  to  be  regarded  as 
if  it  had  never  been  adopted,  bat  may  be  referred  to  in  connection 
with  the  provisions  of  its  original  context  which  remain  in  force,  and 
may  be  considered  in  connection  with  the  changes  which  have  taken 
place  in  our  situation,  with  a  view  of  determining  from  time  to  time 
what  must  be  regarded  as  Indian  country,  where  it  is  spoken  of  in 
the  statutes.  It  is  an  admitted  rule  in  the  interpretation  of  statutes 
that  clauses  which  have  been  repealed  may  still  be  considered  in  con- 
struing the  provisions  that  remain  in  force.  Bbamwell,  L.  J.  in 
Atty.  Oen.  v.  Lamphugh,  8  Exch.  Div.  223-227;  Hardc.  St.  217; 
Savings  Bank  v.  CoUectar,  8  Wall.  495-513;  Com.  v.  Bailey,  18 
Allen,  541.  This  rule  was  applied  in  reference  to  the  very  ques- 
tion now  under  consideration  in  Bates  v.  Clark,  95  U.  S.  204,  de- 
cided at  the  October  term,  1877.  It  was  said  in  that  case  by  Mr. 
Justice  MiLLEB,  delivering  the  opinion  of  the  court,  that  **  it  follows 
from  this  that  all  the  country  described  by  the  act  of  1834  as  Indian 
country  remains  Indian  country  so  long  as  the  Indians  retain  their 
original  title  to  the  soil,  and  ceases  to  be  Indian  country  whenever 
they  lose  that  title,  in  the  absence  of  any  different  provision  by  treaty 
or  by  act  of  congress."  In  our  opinion  that  definition  now  applies 
to  aU  the  country  to  which  the  Indian  title  has  not  been  extinguished 
within  the  limits  of  the  United  States,  even  when  not  within  a  reser- 
vation expressly  set  apart  for  the  exclusive  occupancy  of  Indians, 
although  much  of  it  has  been  acquired  since  the  passage  of  the  act  of 
1834,  and  notwithstanding  the  formal  definition  in  that  act  has  been 
dropped  from  the  statutes,  excluding,  however,  any  territory  embraced 
within  the  exterior  geographical  limits  of  a  state,  not  excepted  from 
its  jurisdiction  by  treaty  or  by  statute  at  the  time  of  its  admission 
into  the  Union,  but  saving,  even  in  respect  to  territory  not  thus  ex- 
cepted and  actuaUy  in  the  exclusive  occupancy  of  Indians,  the  au-9 
thority  of  congress  over  it,*under  the  constitutional  power  to  regu-^ 
late  commerce  with  the  Indian  tribes,  and  under  any  treaty  made  in 
pursuance  of  it.  U.  8.  v.  MeBratney,  104  U.  8.  621.  This  defini- 
tion, though  not  now  expressed  in  the  Bevised  Statutes,  is  implied 
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in  an  those  provisions,  most  of  which  were  originally  connected  with 
it  when  first  enacted,  and  which  still  refer  to  it.  It  would  be  other- 
wise impossible  to  explain  these  references,  or  give  effect  to  many  of 
the  most  important  provisions  of  existing  legislation  for  the  govern- 
ment of  Indian  oonntry.  It  follows  that  the  locus  in  quo  of  the  al- 
leged offense  is  within  Indian  country  over  which,  territorially,  the 
district  court  of  the  first  judicial  district  of  Dakota,  sitting  with  the 
authority  of  a  circuit  court  of  the  United  States,  had  jurisdiction. 
Butif  section  2145,  Bev.  St.,  extends  the  act  of  congress,  section  5339, 
punishing  murder,  to  the  locality  of  the  prisoner's  offense,  section 
2146  expressly  excepts  from  its  operation  "crimes  committed  by  one 
Indian  against  the  person  or  property  of  another  Indian;"  an  excep- 
tion which  includes  the  case  of  the  prisoner,  and  which,  if  it  is  effec- 
tive and  in  force,  makes  his  conviction  illegal  and  void.  This  brings 
us  at  once  to  the  main  question  of  jurisdiction,  deemed  by  congress 
to  be  of  such  importance  to  the  prisoner  and  the  public  as  to  justify 
a  special  appropriation  for  the  payment  of  the  expenses  incurred  on 
his  behalf  in  presenting  it  for  decision  in  this  proceeding  to  this 
court.  22  St.  p.  624,  c.  143,  March  8, 1888.  The  argument  in  sup- 
port of  the  jurisdiction  and  conviction  is,  that  the  exception  contained 
in  section  2146,  Bev.  St.,  is  repealed  by  the  operation  and  legal  effect 
of  the  treaty  with  the  different  tribes  of  the  Sioux  Indians  of  April 
29,  1868,  (15  St.  685;)  and  an  act  of  congress,  approved  February 
28,  1877,  to  ratify  an  agreement  with  certain  bands  of  the  Sioux  In- 
dians, etc.  19  St.  254. 
The  following  provisions  of  the  treaty  of  1868  are  relied  on : 

^     ^Artide  1.  From  this  time  forward  all  war  between  the  parties  to  this 
o  agreement  shall  forever  cease.    The  government  of  the  United  States  desires 
•  peace,  and  its  honor  is  hereby  pledged  to*keep  it.    The  Indians  desire  peace, 
and  they  now  pledge  their  honor  to  maintain  it. 

*'If  bad  men  among  the  whites,  or  among  other  people  subject  to  the  au- 
thority of  the  United  States,  shall  commit  any  wrong  upon  the  person  or 
property  of  the  Indians,  the  United  States  wiU,  upon  proof  made  to  the  agent 
and  forwarded  to  the  commissioner  of  Indian  affairs  at  Washington  city,  pro- 
ceed at  once  to  cause  the  offender  to  be  arrested  and  punished  according  to 
the  laws  of  the  United  States,  and  also  reimburse  the  injured  person  for  the 
loss  sustained. 

''If  bad  men  among  the  Indians  shall  commit  a  wrong  or  depredation  upon 
the  person  or  property  of  any  one,  white,  black,  or  Indian,  subject  to  the 
authority  of  the  United  States  and  at  peace  therewith,  the  Indians  herein 
named  solemnly  agree  that  they  will,  upon  proof  made  to  their  agent  and  no- 
tice by  him,  deliver  up  the  wrong-doer  to  the  United  States,  to  be  tried  and 
punished  according  to  its  laws.  And  in  case  they  wilfully  refuse  so  to  do, 
the  person  injured  shall  be  reimbursed  for  his  loss  from  the  annuities  or  other 
moneys  due  or  to  become  due  to  them  under  this  or  other  treaties  made  with 
the  United  States.  And  the  president,  on  advising  with  the  commissioner 
of  Indian  affairs,  shaU  prescribe  rules  and  regulations  for  ascertaining  dam- 
ages under  the  provisions  of  this  article  as  in  his  judgment  may  be  proper. 
But  no  one  sustaining  loss  while  violating  the  provisions  of  this  treaty  or  th6 
laws  of  the  United  States  shall  be  reimbursed  therefor. " 
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The  second  article  defines  the  reservation,  which,  it  is  stipulated, — 

"Is  set  apart  for  the  absolute  and  undisturbed  use  and  occupation  of  the  In- 
dians herein  named,  and  for  such  otlier  friendly  tribes  or  individual  Indians 
as  from  time  to  time  they  may  be  willing,  with  the  consent  of  the  United 
States,  to  admit  among  them;  and  the  United  States  now  solemnly  agrees 
that  no  person  except  those  herein  designated  and  authorized  so  to  do,  and 
except  such  officers,  agents,  and  employes  of  the  government  as  may  be^ 
authorized  to  enter  upon  Indian  reservations  in  discharge  of  duties  enjoined  g 
by  law,  shall  ever  be  permitted  to  pass  over,*8ettle  upon,  or  reside  in  the  ter-* 
ritory  described  in  this  article. "     ♦    •    • 

"Article  5.  The  United  States  agrees  that  the  agent  for  said  Indians  shall 
in  future  make  his  home  at  the  agency  building;  that  he  shall  reside  among 
them,  and  keep  an  office  open  at  all  times  for  the  purpose  of  prompt  and  dil- 
igent inquiry  into  such  matters  of  complaint  by  and  against  the  Indians  as 
may  be  presented  for  investigation  under  their  treaty  stipulations,  as  also  for 
the  faithful  discharge  of  other  duties  enjoined  upon  him  by  law.  In  all  crises 
of  depredation  on  person  or  property  he  shall  cause  evidence  to  be  taken  in 
writing  and  forwarded,  together  with  his  findings,  to  the  commissioner  of 
Indian  affaire,  whose  decision,  subject  to  the  revision  of  the  secretary  of  the 
interior,  shall  be  binding  on  the  parties  to  this  treaty. " 

Other  provisions  of  this  treaty  are  intended  to  encourage  the  settle- 
ment of  individuals  and  families  upon  separate  agricultural  reserva- 
tions, and  the  education  of  children  in  schools  to  be  established. 
The  condition  of  the  tribe,  in  point  of  civilization,  is  illustrated  by 
stipulations  on  the  part  of  the  Indians,  that  they  will  not  interfere 
with  the  construction  of  railroads  on  the  plains  or  over  their  reserva- 
tion,  nor  attack  persons  at  home  or  traveling,  nor  disturb  wagon 
trains,  mules,  or  cattle  belonging  to  the  people  of  the  United  States, 
Dor  capture  nor  carry  off  white  women  or  children  from  the  settle- 
ments, nor  kill  nor  scalp  white  men,  nor  attempt  to  do  them  harm. 

By  the  Indian  appropriation  act  of  August  15,  1876,  congress  ap- 
propriated $1,000,000  for  the  subsistence  of  the  Sioux  Indians,  in 
accordance  with  the  treaty  of  1868,  and  ''for  purposes  of  their  civ- 
ilization,** (19  St.  192,)  but  coupled  it  with  certain  conditions  rela- 
tive to  a  cession  of  a  portion  of  the  reservation,  and  with  the  proviso 
''that  no  fnrther  appropriation  for  said  Sioux  Indians  for  subsistence 
shall  hereafter  be  made  until  some  stipulation,  agreement,  or  arrange- 
ment shall  have  been  entered  into  by  said  Indians  with  the  president 
of  the  United  States,  which  is  calculated  and  designed  to  enable  said 
Indians  to  become  self-supporting."  In  pursuance  of  that  provision 
the  agreement  was  made,  which  was  ratified  in  part  by  the  act  of  S 
congress  of  February*28,  1877.  The  enactment  of  this  agreement? 
by  statute,  instead  of  its  ratification  as  a  treaty,  was  in  pursuance  of 
the  policy  which  had  been  declared  for  the  first  time  in  a  proviso  to 
the  Indian  appropriation  act  of  March  3,  1871,  (16  St.  566,  c.  120,) 
and  permanently  adopted  in  section  2079  of  the  Bevised  Statutes,  tbat 
thereafter  "no  Indian  nation  or  tribe  within  the  territory  of  the  United 
States  shall  be  acknowledged  or  recognized  as  an  independent  nation, 
V.8— 26 
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tribe^  or  power  with  whom  the  United  States  may  contract  by 
treaty,"  but  without  invalidating  or  impairing  the  obligation  of  sub- 
sisting treaties. 

The  instrument  in  which  the  agreement  was  embodied  was  signed 
by  the  commissioners,  on  the  part  of  the  United  States,  and  by  the 
representative  chiefs  and  head  men  of  the  various  Sioux  tribes,  but 
with  certain  exceptions  on  the  part  of  some  of  the  latter,  and  con- 
sisted of  11  articles.  The  first  defines  the  boundaries  of  the  reser- 
vation; the  second  provides  for  wagon  roads  through  it  to  the  country 
lying  west  of  it,  and  for  the  free  navigation  of  the  Mississippi  river ; 
the  third  for  the  places  where  annuities  shall  be  received.  Article 
four  was  as  follows : 

'*The  government  of  the  United  States  and  the  said  Indians  being  mu- 
tually desirous  that  the  latter  shall  be  located  in  a  country  where  they  may 
eventually  become  self-supporting  and  acquire  the  arts  of  civilized  life,  it  is 
therefore  agreed  that  the  said  Indians  shall  select  a  delegation  of  five  or  more 
chiefs  and  principal  men  from  each  band,  who  shall,  without  delay,  visit  the 
Indian  territory,  under  the  guidance  and  protection  of  suitable  persons,  to 
be  appointed  for  that  purpose  by  the  department  of  the  interior,  with  a  view 
to  selecting  therein  a  permanent  home  for  the  said  Indians.    If  such  delega- 
tion shall  make  a  selection  which  shall  be  satisfactory  to  themselves,  the 
people  whom  they  represent,  and  to  the  United  States,  then  the  said  Indians 
agree  that  they  will  remove  to  the  country  so  selected  within  one  year  from 
^  this  date.    And  the  said  Indians  do  further  agree  in  all  things  to  submit 
c  themselves  to  such  beneficent  plans  as  the  government  may  provide  for  them 
•  in  the  selection  of  a  country  suitable^for  a  permanent  home,  where  tliey  may 
live  like  white  men." 

The  fifth  article  recites  that,  in  consideration  of  the  foregoing  ces- 
sion of  territory  and  rights,  the  United  States  agrees  "to  provide  all 
necessary  aid  to  assist  the  said  Indians  in  the  work  of  civilization; 
to  furnish  to  them  schools,  and  instruction  in  mechanical  and  agri- 
cultural arts,  as  provided  for  by  the  treaty  of  1868;"  to  provide  sub- 
sistence, etc.     Article  8  is  as  follows : 

"The  provisions  of  the  said  treaty  of  1868,  except  as  herein  modified,  shall 
continue  in  full  force,  and,  with  the  provisions  of  this  agreement,  shall  apply 
to  any  country  which  may  hereafter  be  occupied  by  the  said  Indians  as  ahome; 
and  congress  shall,  by  appropriate  legislation,  secure  to  them  an  orderly  gov- 
ernment; they  shall  be  subject  to  the  laws  of  the  United  SUtes,  and  each  in- 
dividual shall  be  protected  in  liis  rights  of  property,  person,  and  life. 

"Art.  9.  The  Indians,  parties  to  this  agreement,  do  hereby  solemnly  pledge 
themselves,  individually  and  collectively,  to  observe  each  and  all  of  the  stipu- 
lations herein  contained;  to  select  allotments  of  land  as  soon  as  possible  after 
their  removal  to  tlieir  permanent  home,  and  to  use  their  best  efforts  to  learn 
to  cultivate  the  same.  And  they  do  solemnly  pledge  themselves  that  they 
wiU,  at  all  times,  maintain  peace  with  the  citizens  and  government  of  the 
United  States;  that  they  will  observe  the  laws  thereof,  and  loyally  endeavor 
to  fulfill  all  the  obligations  assumed  by  them  under  the  treaty  of  1868  and  the 
present  agreement,  and  to  this  end  will,  whenever  requested  by  the  president 
of  the  United  States,  select  so  many  suitable  men  from  each  band  to  co-op- 
erate with  him  in  maintaining  order  and  peace  on  the  reservation  as  the  presi- 
dent may  deem  necessary,  who  shall  receive  such  compensation  for  their 
services  as  congress  may  provide." 
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By  the  eleventh  and  last  article  it  was  provided  that  the  term 
"reservation/  as  therein  used,  should  be  held  to  apply  to  any  country 
which  should  be  selected  under  the  authority  of  the  United  States  as 
their  future  home.  The  fourth  article  and  part  of  the  sixth  article  of  ^ 
the  agreement,*which  referred  to  the  removal  of  the  Indians  to  the«^ 
Indian  territory,  were  omitted  from  its  ratification,  not  having  been 
agreed  to  by  the  Indians. 

If  this  legislation  has  the  effect  contended  for  to  support  the  con- 
viction in  the  present  case,  it  also  makes  punishable,  when  committed 
within  the  Indian  country  by  one  Indian  against  the  person  or  prop- 
erty of  another  Indian,  the  following  offenses,  defined  by  the  general 
laws  of  the  United  States  as  to  crimes  committed  in  places  within 
their  exclusive  jurisdiction,  viz.:  Manslaughter,  section  5341;  at- 
tempt to  commit  murder  or  manslaughter,  section  5842;  rape,  section 
5345;  mayhem,  section  5348;  bigamy,  section  5352 ;  larceny,  section 
5356 ;  and  receiving  stolen  goods,  section  5357.  That  this  legislation 
could  constitutionally  be  extended  to  embrace  Indians  in  the  Indian 
country,  by  the  mere  force  of  a  treaty,  whenever  it  operates  of  itself, 
without  the  aid  of  any  legislative  provision,  was  decided  by  this  court 
in  the  case  of  U.  S.  v.  43  Gallons  of  Whisky,  93  U.  S.  188.  See  Holden 
V.  Joy,  17  Wall-  211 ;  The  Cherokee  Tobacco,  11  Wall.  616.  It  becomes 
necessary,  therefore,  to  examine  the  particular  provisions  that  are 
supposed  to  work  this  result. 

The  first  of  these  is  contained  in  the  first  article  of  the  treaty  of 
1868,  that  "if  bad  men  among  the  Indians  shall  commit  a  wrong  or 
depredation  upon  the  person  or  property  of  any  one,  white,  black,  or 
Indian,  subject  to  the  authority  of  the  United  States  and  at  peace 
therewith,  the  Indians  herein  named  solemnly  agree  that  they  will, 
upon  proof  made  to  their  agent  and  notice  by  him,  deliver  up  the 
wrong-doer  to  the  United  States,  to  be  tried  and  punished  according 
to  its  laws."  But  it  is  quite  clear  from  the  context  that  this  does  not 
cover  the  present  case  of  an  alleged  wrong  committed  by  one  Indian 
upon  the  person  of  another  of  the  same  tribe.  The  provision  must 
be  construed  with  its  counterpart,  just  preceding  it,  which  provides 
for  the  punishment  by  the  United  States  of  any  bad  men  among  the 
whites,  or  among  other  people  subject  to  their  authority,  who  shall 
commit  any  wrong  upon  the  person  or  property  of  the  Indians.  HereS 
are  two  parties,*among  whom,  respectively,  there  may  be  individuals^ 
guilty  of  a  wrong  against  one  of  the  other — one  is  the  party  of  whites 
and  their  allies,  the  other  is  the  tribe  of  Indians  with  whom  the  treaty 
is  made.  In  each  case  the  guilty  party  is  to  be  tried  and  punished 
by  the  United  States,  and  in  case  the  offender  is  one  of  the  Indians 
who  are  parties  to  the  treaty,  the  agreement  is  that  he  shall  be  de- 
livered  up*  In  case  of  refusal,  deduction  is  to  be  made  from  the  an- 
nuities payable  to  the  tribe,  for  compensation  to  the  injured  person. 
a  provision  which  points  quite  distinctly  to  the  conclusion  that  the 
injured  person  cannot  himself  be  one  of  the  same  tribe.     Similar  pro- 
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visionB  for  the  extradition  of  criminals  are  to  be  found  in  most  of  the 
treaties  with  Indian  tribes,  as  far  back,  at  least,  as  that  concluded  at 
Hopewell  with  the  Cherokees,  November  28,  1785.     7  St.  18. 

The  second  of  these  provisions,  that  are  supposed  to  justify  the 
jurisdiction  asserted  in  the  present  case,  is  the  eighth  article  of  the 
agreement,  embodied  in  the  act  of  1877,  in  which  it  is  declart;d: 
'*And  congress  shall,  by  appropriate  legislation,  secure  to  them  an 
orderly  government;  they  shall  be  subject  to  the  laws  of  the  United 
States,  and  each  individual  shall  be  protected  in  his  rights  of  prop- 
erty, person,  and  life."  It  is  equally  clear,  in  our  opinion,  tliat 
these  words  can  have  no  such  effect  as  that  claimed  for  them.  The 
pledge  to  secure  to  these  people,  with  whom  the  United  States  was 
<5ontracting  as  a  distinct  political  body,  an  orderly  government,  by 
appropriate  legislation  thereafter  to  be  framed  and  enacted,  necessa- 
rily implies,  having  regard  to  all  the  circumstances  attending  the 
transaction,  that  among  the  arts  of  civilized  life,  which  it  was  the 
very  purpose  of  all  these  arrangements  to  introduce  and  naturalize 
among  them,  was  the  highest  and  best  of  all, — that  of  self-govern- 
ment, the  regulation  by  themselves  of  their  own  domestic  affairs,  the 
maintenance  of  order  and  peace  among  their  own  members  by  the 
©administration  of  their  own  laws  and  customs.  They  were  neverthe- 
^less  to  be  subject  to^the  laws  of  the  United  States,  not  in  the  sense 
of  citizens,  but,  as  they  had  always  been,  as  wards,  subject  to  a 
guardian;  not  as  individuals,  constituted  members  of  the  political 
community  of  the  United  States,  with  a  voice  in  the  selection  of  rep- 
resentatives and  the  framing  of  the  laws,  but  as  a  dependent  com- 
munity who  were  in  a  state  of  pupilage,  advancing  from  the  condi- 
tion of  a  savage  tribe  to  that  of  a  people  who,  through  the  discipline 
of  labor,  and  by  education,  it  was  hoped  might  become  a  self-sup- 
porting and  self-governed  society.  The  laws  to  which  they  were  de- 
clared to  be  subject  were  the  laws  then  existing,  and  which  applied 
to  them  as  Indians,  and,  of  course,  included  the  very  statute  under 
consideration,  which  excepted  from  the  operation  of  the  general  laws  of 
the  United  States,  otherwise  applicable,  the  very  case  of  the  prisoner. 
Declaring  them  subject  to  the  laws  made  them  so,  if  it  effected  any 
change  in  their  situation,  only  in  respect  to  laws  in  force  and  as  ex- 
isting, and  did  not  effect  any  change  in  the  laws  themselves.  The 
phrase  cannot,  we  think,  have  any  more  extensive  meaning  than  an 
acknowledgement  of  their  allegiance,  as  Indians,  to  the  laws  of  the 
United  States,  made  or  to  be  made  in  the  exercise  of  legislative  au- 
thority over  them  as  such.  The  corresponding  obligation  of  protec- 
tion on  the  part  of  the  government  is  immediately  connected  with 
it,  in  the  declaration  that  each  individual  shall  be  protected  in  his 
rights  of  property,  person,  and  life,  and  that  obligation  was  to  be  ful- 
filled by  the  enforcement  of  the  laws  then  existing  appropriate  to 
those  objects,  and  by  that  future  appropriate  legislation  which  was 
promised  to  secure  to  them  an  orderly  government.     The  expressions 


Digitized  by 


Google 


EX  PARTE   KAN-6I-8HUN-CA.  405 

"Contained  in  these  clauses  must  be  taken  in  connection  with  the  en- 
tire scheme  of  the  agreement  as  framed,  including  those  parts  not 
finally  adopted,  as  throwing  light  on  the  meaning  of  the  remainder; 
and  looking  at  the  purpose,  so  clearly  disclosed  in  that,  of  the  removal 
of  the  whole  body  of  the  Sioux  nation  to  the  Indian  territory  proper, 
which  was  not  consented  to,  it  is  manifest  that  the  provisions  had 
reference  to  their  establishment  as  a  people  upon  a  defined  reserva- 
tion as  a  permanent  home,  who  were  to  be  urged,  as  far  as  it  could g 
successfully  be  done,  into  the*practice  of  agriculture,  and  whose  child-i? 
xen  were  to  be  taught  the  arts  and  industry  of  civilized  life,  and  that 
it  was  no  part  of  the  design  to  treat  the  individuals  as  separately  re- 
sponsible and  amenable,  in  all  their  personal  and  domestic  relations 
with  each  other,  to  the  general  laws  of  the  United  States,  outside  of 
ihose  which  were  enacted  expressly  with  reference  to  them  as  mem- 
hetB  of  an  Indian  tribe. 

It  must  be  remembered  that  the  question  before  us  is  whether  the 
•express  letter  of  section  2146  of  the  Bevised  Statutes,  which  excludes 
from  the  jurisdiction  of  the  United  States  the  case  of  a  crime  com- 
mitted in  the  Indian  country  by  one  Indian  against  the  person  or 
property  of  another  Indian,  has  been  repealed.  If  not,  it  is  in  force 
■and  applies  to  the  present  case.  The  treaty  of  1868  and  the  agree- 
ment and  act  of  congress  of  1877,  it  is  admitted,  do  not  repeal  it  by 
■any  express  words.  What  we  have  said  is  sufficient  at  least  to  show 
that  they  do  not  work  a  repeal  by  necessary  implication.  A  mean- 
ing can  be  given  to  the  legislation  in  question,  which  the  words  will 
bear,  which  is  not  unreasonable,  which  is  not  inconsistent  with  its 
«cope  and  apparent  purposes,  whereby  the  whole  may  be  made  to 
stand.  Implied  repeals  are  not  favored.  The  implication  must  be 
necessary.  There  must  be  a  positive  repugnancy  between  the  provi- 
sions of  the  new  laws  and  those  of  the  old.  Wood  v.  U.  S.  16  Pet. 
542;  Daviess  v.  Fairbairn,  3  How-  636;  U.S.  v.  Tynen,  11  Wall.  88; 
State  V.  StoU,  17  Wall.  425. 

The  language  of  the  exception  is  special  and  express ;  the  words 
relied  on  as  a  repeal  are  general  and  inconclusive.  The  rule  is, 
generalia  specialibus  non  derogant.  "The  general  principle  to  be  ap- 
plied," said  BoviLL,  C.  J.,  in  Thorpe  v.  Adams,  L.  E.  6  C.  P.  135,  "to 
the  construction  of  acts  of  parliament  is  that  a  general  act  is  not  to 
be  construed  to  repeal  a  previous  particular  act,  unless  there  is  some 
express  reference  to  the  previous  legislation  on  the  subject,  or  unless 
there  is  a  necessary  inconsistency  in  the  two  acts  standing  top;ether.** 
"And  the  reason  is,*'  said  Wood,  V.  C,  in  Fitzgerald  v.  Champneys,  30 
Law  J.  Ch.  782;  2  Johns.  &  H.  81-54,  "that  the  legislature  havingS 
had  its  attention  directed  to  a  special*  subject,  and  having  observed? 
all  the  circumstances  of  the  case  and  provided  for  them,  does  not 
intend,  by  a  general  enactment  afterwards,  to  derogate  from  its  own 
act  when  it  makes  no  special  mention  of  its  intention  so  to  do." 

.  The  nature  and  circumstances  of  this  case  strongly  reinforce  this 
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rule  of  interpretation  in  its  present  application.  It  is  a  case  involv- 
ing  the  judgment  of  a  court  of  special  and  limited  jurisdiction,  not  to 
be  assumed  without  clear  warrant  of  law.  It  is  a  ease  of  life  and 
death.  It  is  a  case  where,  against  an  express  exception  in  the  law 
itself,  that  law,  by  argument  and  inference  only,  is  sought  to  be  ex- 
tended over  aliens  and  strangers;  over  the  members  of  acommunity, 
separated  by  race,  by  tradition,  by  the  instincts  of  a  free  though  sav- 
age life,  from  the  authority  and  power  which  seeks  to  impose  upon 
them  the  restraints  of  an  external  and  unknown  code,  and  to  subject 
them  to  the  responsibilities  of  civil  conduct,  according  to  rules  and 
penalties  of  which  they  could  have  no  previous  warning;  which 
judges  them  by  a  standard  made  by  others,  and  not  for  them,  which 
takes  no  account  of  the  conditions  which  should  except  them  from  its 
exactions,  and  makes  no  allowance  for  their  inability  to  understand 
it.  It  tries  them  not  by  their  peers,  nor  by  the  customs  of  their  peo- 
pie,  nor  the  law  of  their  land,  but  by  superiors  of  a  different  race, 
according  to  the  law  of  a  social  state  of  which  they  have  an  imperfect 
conception,  and  which  is  opposed  to  the  traditions  of  their  history,  to 
the  habits  of  their  lives,  to  the  strongest  prejudices  of  their  savage 
naiure;  one  which  measures  the  red  man's  revenge  by  the  maxims 
of  the  white  man's  morality.  It  is  a  case,  too,  of  first  impression,  so 
far  as  we  are  advised ;  for,  if  the  question  has  been  mooted  heretofore 
in  any  courts  of  the  United  States,  the  jurisdiction  has  never  before 
been  practically  asserted  as  in  the  present  instance.  The  provisions 
now  contained  in  sections  2145  and  2146  of  the  Revised  Statutes  were 
first  enacted  in  section  25  of  the  Indian  intercourse  act  of  1834. 
4  St.  738.  Prior  to  that,  by  the  act  of  1796,  (1  St.  469,)  and  the  act 
of  1802,  (2  St.  139,)  offenses  committed  by  Indians  against  white 
persons,  and  by  white  persons  against  Indians,  were  specifically  enu- 
Smerated  and  defined,  and  those  by  Indians  against  each  other  were  left 
*  to  be  dealt  with  by  each  tribe  for  itself,  according  to  its  local  customs. 
The  policy  of  the  government  in  that  respect  has  been  uniform.  As 
was  said  by  Mr.  Justice  Milleb,  delivering  the  opinion  of  the  court 
in  U.  S.  V.  Joseph,  94  U.  S.  614,  617 : 

'^The  tribes  for  whom  the  act  of  1854  was  made  were  tbose  semi-inde- 
pendent tribes  whom  our  government  has  always  recognized  as  exempt  from 
our  laws,  whether  within  or  without  the  limits  of  an  organized  state  or  ter- 
ritory, and,  in  regard  to  their  domestic  government,  left  to  tlieir  own  rules 
and  traditions,  in  whom  we  have  recognized  the  capjicity  to  make  treaties, 
and  with  whom  the  governments,  state  and  national,  deal,  with  a  few  excep- 
tions only,  in  their  national  or  tribal  character,  and  not  as  individuals." 

To  give  to  the  clauses  in  the  treaty  of  1868  and  the  agreement  of 
1877  effect,  so  as  to  ^uphold  the  jurisdiction  exercised  in  this  case, 
would  be  to  reverse  in  this  instance  the  general  policy  of  the 
government  towards  the  Indians,  as  declared  in  many  statutes  and 
treaties,  and  recognized  in  many  decisions  of  this  court,  from  the 
beginning  to  the  present  time.     To  justify  such  a  departure,  in  such 
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a  case,  requires  a  clear  expression  of  the  intention  of  congress,  and 
that  we  have  not  been  able  to  find.  It  results  that  the  first  district 
court  of  Dakota  was  without  jurisdiction  to  find  or  try  the  indictment 
against  the  prisoner;  that  the  conviction  and  sentence  are  void,  and 
that  his  imprisonment  is  illegal. 

The  writs  of  habeas  corpus  and  certiorari  prayed  for  will  accordingly 
be  issued. 


<109  u.  &  «08) 

BoBBBTBON  and  others  v.  Pioerell  and  others. 
(December  17, 1883.) 

Will— EzBOunoN— Lbx  Bitub— Pbobatb— Evtoence— Ertofpel— Grahtob  and 

Grantee. 

In  order  to  pass  title  to  real  property  a  will  mnst  be  executed  in  conformity  with 
the  laws  of  the  state  where  the  property  lies. 

Probate  of  a  will,  though  it  may  be  conclusiye  evidence  of  the  yalidity  of  the  in- 
strument within  the  state,  is  no  proof  of  its  execution  in  conformity  with  the 
laws  of  another  state. 

The  grantee  by  deed  poll  of  a  life  estate  is  not  estopped  from  denying  the  title  of 
Ms  grantor  and  acquiring  a  superior  one. 

In  Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

J,  O,  Bigelow,  for  plaintiffs  in  error. 

Saml.  B.  Paul  and  F.  W.  Jones^  for  defendants  in  error. 

Field,  J.  This  was  an  action  of  ejectment  for  a  parcel  of  land  in| 
the  city  of  Washington,  District  of  Columbia.  On  the  trial  the*plain-? 
tiffs  gave  in  evidence  a  conveyance  of  the  premises  from  the  United 
States  to  one  Bobert  Moore,  executed  in  June,  1800;  and  then  en- 
deavored to  trace  title  from  the  grantee  through  a  devise  in  his  last 
will  and  testament,  bearing  date  in  July,  1803.  For  this  purpose 
they  produced  and  offered  a  transcript  of  proceedings  in  the  hustings 
court  of  Petersburg,  in  the  state  of  Virginia,  containing  a  copy  of  the 
will,  and  of  its  probate  in  that  court  in  December,  1804.  By  the  law 
of  Virginia  then  in  force  that  court  was  authorized  to  take  the  pro- 
bate of  wills,  as  well  of  real  as  of  personal  estate ;  and  when  a  will 
was  exhibited  to  be  proved,  it  could  proceed  immediately  to  receive 
proofs,  and  to  grant  a  certificate  of  its  probate.  Within  seven  years 
afterwards  its  validity  was  open  to  contestation  in  chancery  by  any 
person  interested ;  but,  if  not  contested  within  that  period,  the  probate 
was  to  be  deemed  conclusive,  except  as  to  parties  laboring  at  the  time 
under  certain  disabilities,  who  were  to  have  a  like  period  to  contest 
its  validity  after  the  removal  of  their  disabilities.  The  transcript 
was  offered,  not  merely  as  an  exemplified  copy  of  the  record  of  the 
last  will  and  testament  of  Bobert  Moore,  and  of  its  probate  in  the 
hustings  court,  but  also  as  conclusive  proof  of  the  validity  of  the  will, 
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and  of  all  matters  inyolyed  in  its  probate.  Upon  objection  of  th« 
defendants*  counsel,  it  was  excluded,  and  an  exception  was  taken  to 
the  exclusion.  This  ruling  of  the  court  constitutes  the  principal  er- 
ror assigned  for  a  reversal  of  the  judgment.  We  think  the  ruling 
was  correct.  Looking  at  the  transcript  presented,  we  find  that  it 
shows  only  that  a  paper  purporting  to  be  the  last  will  and  testament 
of  the  deceased  was  admitted  to  record  upon  proof  that  the  instru- 
ment and  the  signature  to  it  were  in  his  handwriting.  No  witnesses 
to  its  execution  were  called,  no^  proof  was  offered  of  the  genuineness 
of  the  signatures  of  the  parties  whose  names  are  attached  to  it  as 
witnesses,  and  no  notice  was  given  to  parties  interested  of  the  proceed- 
ings in  the  hustings  court.  As  a  record  it  furnishes  no  proof  of  an 
instrument  executed  as  a  last  will  and  testament  in  a  form  to  pass 
Sreal  estate  in  the  District  of  Columbia.  The  execution  of  such  a  will 
•  must  be  attested  by  at  least  three^witnesses.  It  matters  not  how 
eflFective  the  n  trument  may  be  to  pass  real  property  in  Virginia, 
it  must  be  executed  in  the  manner  prescribed  by  the  law  in  force  in 
the  district  to  pass  real  property  situated  there,  and  its  validity  must 
be  established  in  the  manner  required  by  that  law.  It  is  familiar 
doctrine  that  the  law  of  the  place  governs  as  to  the  formalities  nec- 
essary to  the  transfer  of  real  property,  whether  testamentary  or  inter 
vivos.  In  most  of  the  states  of  the  Union  a  will  of  real  property  must 
be  admitted  to  probate  in  some  one  of  their  courts  before  it  can  be 
received  elsewhere  as  a  conveyance  of  such  property.  But  by  the  law 
of  Maryland,  which  governs  in  the  District  of  Columbia,  wills,  so  far 
as  real  property  is  concerned,  are  not  admitted  to  such  probate.  The 
common-law  rule  prevails  on  that  subject.  The  orphans'  court  there 
may,  it  is  true,  take  the  probate  of  wills,  though  they  affect  lands, 
provided  they  affect  chattels  also;  but  the  probate  is  evidence  of  the 
validity  of  the  will  only  so  far  as  the  personal  property  is  concerned. 

As  an  instrument  conveying  real  property  the  probate  is  not  evi- 
dence of  its  execution.  That  must  be  shown  by  a  production  of  the 
instrument  itself,  and  proof  by  the  subscribing  witnesses;  or,  if  they 
be  not  living,  by  proof  of  their  handwriting. 

So  it  matters  not  that  the  same  effect  is  to  be  given  in  the  courts 
of  this  district  to  the  record  of  the  hustings  court,  which,  by  the  law 
of  Virginia,  can  be  given  to  it  there ;  that  is,  that  it  is  to  be  received 
as  sufficient  to  pass  the  title  to  real  property  situated  in  that  state. 

The  question  still  remains,  is  the  instrument  sufficient  to  pass 
title  to  real  property  in  the  District  of  Columbia?  If  so,  it  should 
have  been  produced  and  proved  in  the  manner  mentioned.  If,  as 
stated  by  counsel,  it  is  on  file  in  the  hustings  court,  and  by  the  law 
of  Virginia  cannot  be  removed,  then  it  should  have  been  proved  under 
a  commission,  as  other  instruments  out  of  the  state  are  proved,  when 
it  is  impossible  to  compel  their  production  in  court. 

The  act  of  congress  declaring  the  effect  to  be  given  in  any  court 
within  the  United  States  to  the  records  and  judicial  proceedings  of 
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the  several  states,  does  not  require  that  they  shall*have  any  greater? 
force  and  efficacy  in  other  courts  than  in  the  courts  of  the  states  from 
which  they  are  taken,  but  only  such  faith  and  credit  as  by  law  or 
usage  they  have  there.  Any  other  rule  would  be  repugnant  to  all 
principle,  and,  as  we  said  on  a  former  occasion,  would  contravene  the 
policy  of  the  provisions  of  the  constitution  and  laws  of  the  United 
States  on  that  subject.  Board  of  Public  Works  v.  Columbia  College, 
17  Wall.  529. 

It  does  not  appear  that  the  validity  of  the  will  of  Moore,  as  probated 
in  1S04  in  the  hustings  court  of  Petersburg,  was  ever  afterwards 
contested  in  a  court  of  chancery  in  Virginia.  Its  probate  must  there- 
fore be  deemed  conclusive,  so  far  as  that  state  is  concerned,  and  the 
will  held  sufficient  to  pass  all  property  which  can  be  there  transferred 
by  a  valid  instrument  of  that  kind.  But  no  greater  effect  can  be 
given  out  of  Virginia  to  the  proceedings  in  the  hustings  court.  The 
probate  establishes  nothing  beyond  the  validity  of  the  will  there.  It 
does  not  take  the  place  of  provisions  necessary  to  its  validity  as  a  will 
of  real  property  in  other  states,  if  they  are  wanting.  Its  validity  as 
such  wUl,  in  other  states,  depends  on  its  execution  in  conformity  with 
their  laws ;  and  if  probate  there  be  also  required,  such  probate  must 
be  had  before  it  can  be  received  as  evidence. 

Authority  for  these  views  is  found  in  the  cases  of  McCormick  v.  Sulli- 
vant  and  of  Darby  v.  Mayer,  both  reported  in  10  Wheat.  192,  466.  In 
the  first  of  them  it  appeared  that  by  the  law  of  Ohio,  before  a  will  devis- 
ing real  property  can  be  considered  as  valid,  it  must  be  presented  to  the 
court  of  common  pleas  of  the  county  where  the  land  lies  for  probate, 
and  be  proved  by  at  least  two  of  the  subscribing  witnesses,  unless  it 
has  been  proved  and  recorded  in  another  state  according  to  its  laws; 
in  which  case  an  authenticated  copy  can  be  offered  for  probate  with- 
out proof  by  the  witnesses.  A  will  devising  real  property  in  that 
state  was  admitted  to  probate  in  the  state  of  Pennsylvania,  and  this 
court  held  that  such  probate  gave  no  validity  to  the  will  in  respect  to 
the  real  property  in  Ohio,  as  to  which  the  deceased  was  to  be  consid- 
ered as  having  died  intestate.  10  Wheat.  202,  203.  In  the  second^ 
case,  which  was  an  action  of  ejectment  for  land  in*Tennessee,  the  de-? 
fendant  endeavored  to  trace  title  to  the  premises  through  the  will  of 
one  Eitts.  For  that  purpose  a  copy  and  probate  of  the  will  devising 
the  property  were  produced  in  evidence,  certified  from  the  orphans* 
court  of  Baltimore  county,  Maryland,  and  admitted  against  the  ob- 
jection of  the  plaintiff.  This  court  held  the  record  inadmissible,  and 
in  its  opinon  explained  the  common  law  doctrine  as  to  what  was  legal 
evidence  in  an  action  of  ejectment  to  establish  a  devise  of  real  prop- 
erty. It  stated  that  the  ordinary's  probate  was  no  evidence  of  the 
execution  of  the  will  in  ejectment;  that  where  the  will  itself  was  in 
existence  and  could  be  produced,  it  was  necessary  to  produce  it;  and 
that  when  the  will  was  lost  or  could  not  be  produced,  secondary  evi- 
dence was  necessarily  resorted  to ;  but  that,  whatever  the  proof,  it  was 
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required  to  be  made  before  the  court  which  tried  the  cause,  the  proof 
before  the  ordinary  being  ex  parte,  the  heir  at  law  having  no  opportu- 
nity to  cross-examine  the  witnesses,  and  the  same  solemnities  not  being 
required  to  admit  the  will  to  probate,  which  are  indispensable  to  give 
it  validity  as  a  devise  of  real  property.  And  the  court  added  that  the 
law  of  Maryland,  with  regard  to  the  evidence  of  a  devise  in  ejectment, 
was  the  common  law  of  England,  and  had  been  so  recognized  in 
decisions  of  the  courts  of  that  state.     10  Wheat.  468,  469. 

The  first  of  these  cases  shows  that  the  probate  of  a  will  of  real  prop- 
erty in  one  state  is  of  no  force  in  establishing  the  validity  of  the  will 
in  another  state.  That  must  be  determined  by  the  laws  of  the  state 
where  the  property  is  situated.  The  second  case  shows  that  the  proof 
of  a  devise  of  land  in  ejectment  in  Maryland  (and  its  law  obtains  in 
this  district)  must  be  made  by  the  production  of  the  will  in  court, 
and  evidence  of  its  execution  by  the  subscribing  witnesses ;  or,  if  the 
will  be  lost,  or  cannot  be  produced,  the  proof  must  be  made  by  second- 
ary evidence  of  its  execution  and  contents. 

The  plaintiffs  contend  that  they  can  use  the  record  of  the  hustings 
court  in  Virginia  as  proof  of  the  genuineness  of  the  instrumeat,  and  then 
supplement  that  proof  by  parol  evidence  that  the  original  was  executed 
S  by  three  witnesses,  and  thus  establish  it  as  a  will  sufficient  to  pass  real 
•  estate  in  the  District^of  Columbia.  But  in  this  contention  they  over- 
look a  material  circumstance.  It  is  not  sufficient  to  give  effect  to  an 
instrument  as  a  will  of  real  property  that  its  genuineness  merely  be 
established.  Its  genuineness  must  be  shown  by  the  witnesses,  if  they 
are  living,  who  attested  its  execution  and  heard  the  declaration  of  the 
testator  as  to  its  character;  and,  if  dead,  their  handwriting  must  be 
proved,  as  already  stated.  No  other  proof  will  answer;  certainly 
not  the  probate  of  the  will  on  ex  parte  testimony  by  a  tribunal  of 
another  state  or  country. 

When  the  record  of  the  will  and  probate  were  excluded,  the  plain- 
tiffs offered  parol  evidence  to  show  that  the  copy  of  the  will  in  the 
record  was  a  true  copy  of  the  original  now  on  file  in  the  hustings  court. 
Upon  objection,  the  evidence  was  excluded,  and  we  think  properly 
so.  The  proof  of  such  copy  would  not  have  establisned  the  validity 
of  the  original  instrument  as  a  will  to  pass  real  property  in  the  Dis- 
trict of  Columbia.  The  law  of  Maryland  of  1785,  upon  which  the 
plaintiff  relies,  assuming  that  it  is  still  in  force,  which  may  be  doubted, 
was  not  designed  to  change  the  formalities  required  by  the  local 
law  for  the  validity  of  wills  of  real  property  executed  in  other  states, 
but  to  give  to  authenticated  copies  of  such  instruments,  when  recorded 
or  filed  with  the  register  there,  the  same  force  and  efficacy  which 
would  attend  the  originals  if  produced. 

Failing  to  secure  the  introduction  of  the  record  of  the  hustings 
eourt  and  the  parol  evidence  mentioned,  the  plaintiffs  insisted  that 
the  defendants  were  estopped  from  asserting  an  adverse  title  aprainst 
them.     To  support  their   position  they   introduced  a  deed  by  one 
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Bobertson  and  his  wife,  Maria,  executed  in  1839,  to  one  Samuel  Bed- 
fern,  conveying  the  premises  for  the  life  of  the  said  Maria,  and  then 
showed  conveyances  in  fee  of  the  property  from  Bedf ern  to  one  Fraser, 
and  from  Fraser  to  one  John  Pickrell,  then  a  devise  of  the  property 
by  him  to  Anna  Pickrell,  and  by  her  to  the  defendants ;  and  that  the 
plaintiffs  are  heirs  of  Bobertson  and  wife,  who  are  dead,  Maria  having 
died  in  1873;  and  they  contended  that  the  conveyance  by  Bobertson 
and  wife  of  a  life  estate  to  the  grantor  of  parties  through  whom  then 
defendants  trace  their  interest,  precluded^them  from  asserting  any* 
title  against  the  right  of  the  plaintiffs  to  the  reversion  as  heirs  of 
Bobertson  and  wife.  This  position  was  assumed  upon  the  notion  that 
a  party  who  receives  a  deed  of  a  life  estate,  and  all  persons  taking  a 
subsequent  conveyance  in  fee  from  him  or  his  grantees,  or  deriving 
title  by  devise  from  such  grantees,  are  estopped  to  deny  that  the  re- 
version upon  the  termination  of  the  life  estate  is  vested  in  the  grantor 
or  his  heirs. 

There  was  here,  of  course,  no  estoppel  by  deed  against  Bedfem,  the 
grantee  of  the  life  estate,  for  he  did  not  join  in  the  execution  of  the 
instrument,  nor  is  his  seal  annexed  to  it.  If  any  estoppel  was  created 
against  his  acquisition  of  the  reversion  from  other  parties  than  his 
grantors,  or  persons  claiming  under  them,  it  was  one  in  pais;  and  that 
can  arise  as  between  grantor  and  grantee  only  where  from  the  relation 
of  the  parties  there  is  implied  in  the  acceptance  of  possession  under 
the  deed  an  obligation  to  restore  the  possession  on  the  happening  of 
certain  events,  or  to  hold  the  property  for  the  grantor's  benefit  or 
persons  designated  by  him,  such  as  exists  from  the  relation  of  land- 
lord and  tenant,  of  mortgagor  and  mortgagee,  or  the  creator  of  a  trust 
and  trustee.     Gardner  v.  Greene^  6  B.  I.  110. 

The  doctrine  that  a  lessee  entering  into  possession  under  a  lease 
is  estopped,  while  retaining  possession,  to  deny  his  landlord's  title, 
is  familiar.  That  arises  from  the  nature  of  the  contract  of  lease, 
which  is  for  the  possession  and  use,  for  a  prescribed  period,  of  the 
lessor's  property,  upon  considerations  to  him  by  way  of  rent  or  other- 
wise. It  implies  an  obligation  to  surrender  the  premises  to  the  lessor 
on  the  termination  of  the  lease;  that  is,  at  the  expiration  of  the  time 
during  which  the  owner  has  stipulated  that  the  lessee  may  have  the 
use  and  possession  of  his  property.  As  said  by  this  court  in  Blight's 
Lessee  v.  Rochester: 

"The  title  of  the  lessee  is  in  fact  the  title  of  the  lessor.    He  comes  in  by 
virtue  of  it,  holds  by  virtue  of  it,  and  rests  upon  it  to  maintain  and  justify 
his  position.    He  professes  to  have  no  independent  right  in  himself,  and  it 
is  a  part  of  the  very  essence  of  the  contract  under  which  he  claims  that  the^ 
paramount  ownership  of  the  lessor  shall  be  acknowledged  during  the  con-n 
tinuance  of  the  lease,  and  thal*possession  shall  be  surrendered  at  its  expiration.  • 
He  cannot  be  allowed  to  controvert  the  title  of  the  lessor  without  disparaging 
his  own,  and  he  cannot  set  up  the  title  of  another  without  violating  that 
eontract  by  which  he  obtained  and  holds  possession,  and  breaking  that  faitb 
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which  he  has  pledged,  and  the  obligation  of  which  is  still  continuing  and  in: 
full  operation.** 

And  in  speaking,  in  the  same  case,  of  the  relation  between  vendee 
and  vendor,  the  court  added : 

"The  vendee  acquires  the  property  for  himself,  and  his  faith  is  not  pledged, 
to  maintain  the  title  of  the  vendor.  The  rights  of  the  vendor  are  intended  to* 
be  extinguished  by  the  sale,  and  he  has  no  continuing  interest  in  the  main- 
tenance of  his  title,  unless  he  should  be  called  upon  in  consequence  of  some 
covenant  or  warranty  in  his  deed.  The  property  having  become  by  the  sale  th& 
propeity  of  the  vendee,  he  has  a  right  to  fortify  that  title  by  the  purchase  of 
any  other  which  may  protect  him  in  the  quiet  enjoyment  of  the  premises.  No 
principle  of  morality  restrains  him  from  doing  this,  nor  is  eitlier  the  letter  or 
the  spirit  of  the  contract  violated  by  it."     7  Wheat.  547,  548. 

See,  also,  WUlison  v.  WatHmy  3  Pet.  48;  WatkinB^^.  Holman,  16  Pet*. 
54;  and  Tayl.  Landl.  &  Ten.  §  14. 

To  this  general  statement  of  the  law  there  is  this  qualification :  that 
a  grantee  cannot  dispute  his  grantor's  title  at  the  time  of  conveyance- 
so  as  to  avoid  payment  of  the  purchase  price  of  the  property;  nor 
can  the  grantee  in  a  contest  with  another,  while  relying  solely  uponv 
the  title  conveyed  to  him,  question  its  validity  when  set  up  by  the 
latter.  In  other  words,  he  cannot  assert  that  the  title  obtained  from 
his  grantor,  or  through  him,  is  sufficient  for  his  protection,  and  not 
available  to  his  contestant.  Where  both  parties  assert  title  from  a 
common  grantor,  and  no  other  source,  neither  can  deny  that  such, 
grantor  had  a  valid  title  when  he  executed  his  conveyance.  Ives  v. 
Sawyer,  4  Dev.  &  B.  51,  and  GUliam  v.  Bird,  8  Ired.  Law,  280.  The^ 
case  of  Board  v.  Board,  to  which  counsel  refer,  was  decided  upon  similar 
H  grounds;  there  the  defendant  in  ejectment,  claiming  as  grantee  under 
•  the  devisee*of  a  life  estate  under  a  will,  was  held  to  be  estopped  from 
denying  the  validity  of  the  will  in  an  action  by  the  grantees  of  the 
remainder-man.  L.  B.  9  Q.  B.  48.  With  exceptions  or  limitations 
of  this  character  it  will  be  found,  on  examination  of  the  authorities, 
particulary  those  of  a  modern  date,  that  the  doctrine  of  estoppel  in 
pais,  however  it  may  have  been  applied  formerly,  cannot  now  be  as- 
serted to  preclude  the  grantee  from  denying  his  grantor's  title  and 
acquiring  a  superior  one,  unless  there  exist  such  a  relation  of  the 
parties  to  each  other  as  would  render  the  proceeding  a  breach  of  good 
faith  and  common  honesty.  No  such  relation  exists  between  grantor 
and  grantee  in  an  absolute  conveyance,  without  recital  or  covenant, 
whether  it  be  of  the  fee  or  of  an  estate  for  life.  The  grantee  does  not 
recognize,  by  the  acceptance  of  such  a  conveyance  of  an  estate  for  the 
life  of  another,  the  possession  of  any  greater  estate  in  the  grantor, 
or  any  obligation  to  hold  the  premises  for  him  after  the  termination 
of  the  estate.  So  far  as  he  is  informed,  by  such  a  conveyance  he 
takes  the  entire  interest  of  the  grantor  in  the  property.  He  does 
him,  therefore,  no  wrong  by  purchasing  any  adverse  claims  which 
may  strengthen  his  own  title,  or  which  may  give  him  a  title  after  ther 
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termination  of  the  life  estate.  Covenants  in  the  instrument  intended 
for  him,  such  as  to  restore  and  surrender  the  premises  on  the  termi- 
nation of  the  life  estate,  or  recitals  declaring  the  reversion  to  be  in  the 
grantor  or  others,  would  of  course  change  the  relations  of  the  parties. 
Obligations  from  such  covenants  or  recitals  might  arise  which  would 
control  the  action  of  the  grantee.  Atlantic  Dock  Co.  v.  Leavitt,  54- 
N.  Y.  39.  Here,  as  already  stated,  there  is  nothing  of  the  kind. 
The  conveyance  is  for  the  life  of  Maria,  and  no  longer,  and  without 
covenants  or  recitals  as  to  any  further  interest  of  the  grantors  or  of 
others.  By  taking  a  deed  poll  of  this  character,  no  obligation  to  the 
grantors  could  arise,  and,  consequently,  no  estoppel  precluding  the 
grantee,  and  those  claiming  under  him,  from  accepting  conveyances 
from  other  sources  to  strengthen  their  existing  interests  or  to  acquire 
the  reversion,  and  thus  securing  to  themselves  the  absolute  fee.  In 
Osterhout  v.  Shoemaker ,  8  Hill,  518,  the  supremo  court  of  New  Yorkt 
held  a  similar  doctrine^as  to  the  relation  between  grantor  and  grantee  7 
in  fee.     Speaking  by  Judge  Bronron,  it  said : 

"There  is  no  estoppel  where  the  occupant  is  not  under  an  obligation,  express 
or  implied,  that  he  will  at  some  time,  or  in  some  event,  surrender  the  posses- 
sion.  The  grantee  in  fee  is  under  no  such  obligation.  He  does  net  receive 
the  possession  under  any  contract  express  or  implied,  that  he  will  ever  give 
it  up.  He  takes  the  land  to  hold  for  himself,  and  to  dispose  of  it  at  pleasure. 
He  owes  no  faith  or  allegiance  to  the  grantor,  and  he  does  him  no  wrong 
when  he  treats  him  as  an  utter  stranger  to  the  title." 

This  language  was  subsequently  cited  with  approval  by  the  court 
of  appeals  of  the  state  in  the  case  of  Sparrow  v.  Kingmariy  1  N.  Y. 
254,  and  there  is  no  reason  why  it  should  not  apply  with  equal  force 
to  a  grantee  of  an  estate  for  life  as  to  a  grantee  in  fee.  There  is- 
nothing  in  the  nature  of  the  estate  which  necessarily  implies  that  the 
grantor  is  the  owner  of  the  reversion.  The  absence  in  the  deed  here 
of  any  reference  to  areversionary  interest  would  rather  seem  to  nega- 
tive such  ownership.  Be  that  as  it  may,  there  was  no  implied  ob- 
ligation from  any  relation  of  the  parties  to  each  other  which  could 
estop  the  grantee  of  the  life  estate,  or  persons  claiming  under  him, 
from  denying  the  title  of  his  grantors  to  any  greater  estate  than  the 
one  conveyed,  or  from  acquiring  title  to  the  reversion  from  other 
sources. 

We  have  considered  in  this  opinion  that  Redfern  took  possession 
of  the  premises  in  controversy  under  the  deed  to  him  of  the  life  estate^ 
because,  on  the  argument,  that  fact  was  assumed  as  established;  but 
there  is  no  direct  evidence  on  the  point  in  the  record.  Judgment 
affirmed* 
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TouNO  V.  DuvALL  and  another. 

(Docember  17,  1883.) 

Mabried  WoMAiT— ExBOunoN  OP  Deed  of  Trust  m  District  op  Columbia— 

ACKNOWLEDGMBMT— PbIYT  ExaHINATION. 

In  a  suit  to  set  aside  a  deed  of  trust  executed  to  secure  the  pavment  of  a  note  signed 
by  husband  and  wife,  and  the  acknowledgment  uf  which  was  certified  as  re- 
quired by  law,  it  was  in  proof  that  the  wife  signed  the  note  and  the  deed,  hav- 
ing an  opportunity  to  read  both  before  signing  them ;  she  was  before  anofiioer 
competent  to  take  her  acknowledgment,  and  he  came  into  her  presence,  at  the 
request  of  the  husband,  to  take  it ;  and  she  knew,  or  could  have  ascertained, 
while  in  the  presence  of  the  officer,  as  well  to  what  property  the  deed  referred 
as  the  object  of  its  execution.  Held,  that  the  certilicate  must  stand  against  a 
mere  conflict  of  evidence  as  to  whether  she  willingly  signed,  sealed,  and  deliv- 
ered the  deed,  or  had  its  contents  explained  to  her  Uy  the  officer,  or  was  exam- 
ined privily  and  apart  from  her  husband;  and  that  even  if  it  be  only  prima  facie 
evidence  of  the  facts  therein  stated,  it  cannot  be  impeached,  in  respect  to  those 
facts,  except  upon  proof  which  clearly  and  fully  shows  it  to  be  false  or  fraud- 
ulent. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
Enoch  Totten  and  F.  W.  Jones,  for  appellant. 

?     Jos.  n.  Bradley  and  A.  B.  Duvcdly  for  appellees. 

^  *Harlan,  J.  It  is  provided  by  the  Revised  Statutes  of  the  United 
States,  relating  to  the  District  of  Columbia,  that  "when  any  married 
woman  shall  be  a  party  executing  a  deed  for  the  conveyance  of  real 
estate  or  interest  therein,  and  shall  only  be  relinquishing  her  right 
of  dower,  or  when  she  shall  be  a  party  with  her  husband  to  any  deed, 
it  shall  be  the  duty  of  the  officer  authorized  to  take  acknowledgments, 

g  before  whom  she  may  appear,  to  examine  her  privily  and  apart  from 

•  her  husband,  and  to  explain*to  her  the  deed  fully;"  further,  "if  upon 
such  privy  examination  and  explanation,  she  shall  acknowledge  the 
deed  to  be  her  act  and  deed,  and  shall  declare  that  she  had  willingly 
signed,  sealed,  and  delivered  the  same,  and  that  she  wished  not  to 
retract  it,  the  officer  shall  certify  such  examination,  acknowledgment, 
and  declaration,  by  a  certificate  annexed  to  the  deed,  and  under  his 
hand  and  seal,"  to  the  effect  indicated  in  the  form  prescribed  by  the 
statute.  Rev.  St.  D.  C.  §  450.  It  is  also  provided  that  "when  a 
privy  examination,  acknowledgment,  and  declaration  of  a  married 
v^oman  is  taken  and  certified  and  delivered  to  the  recorder  of  deeds 
for  record,  in  accordance  with  the  provisions  of  this  [the  fourteenth] 
•chapter,  the  deed  shall  be  as  effectual  in  law  as  if  she  had  been  an  un- 
married woman ;  but  no  covenant  contained  in  this  deed  shall  in  any 
manner  operate  upon  her  or  her  heirs,  further  than  to  convey  effectu- 
ally her  right  of  dower  or  other  interest  in  the  real  estate  which  she 
may  have  at  the  date  of  the  deed."     Id,  §  462. 

These  statutory  provisions  being  in  force,  there  was  placed  upon 
record  in  the  proper  office  in  the  District  of  Columbia,  on  the  seven- 
teenth day  of  November,  1875,  a  deed  of  trust  purporting  to  Lave 
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been  executed  by  Mark  Toung  and  Virginia  Toang,  his  wife,  and  ta 
have  been,  on  the  same  day,  acknowledged  before  B.  W.  Ferguson,  a 
justice  of  the  peace  in  and  for  the  District  of  Columbia.  The  certifi- 
cate of  that  officer,  under  his  hand  and  seal,  shows  that  the  grantors 
were  personally  known  to  him  to  be  the  persons  who  executed  the 
deed;  that  they  personally  appeared  before  him,  in  this  district,  "and 
acknowledged  the  same  to  be  their  act  and  deed;  and  the  said  Vir- 
ginia Young,  wife  of  said  Mark  Young,  being  by  me  [him]  examined 
privily  and  apart  from  her  husband,  and  having  the  deed  aforesaid 
fully  explained  to  her,  acknowledged  the  same  to  be  her  act  and  deed, 
and  declared  that  she  had  willingly  signed,  sealed,  and  delivered  the 
same,  and  that  she  wished  not  to  retract  it."  This  deed  of  trust 
conveyed  certain  real  estate  in  the  city  of  Washington,  the  property 
of  Mrs.  Young,  to  the  appellees,  Duvall  and  Holtzman,  in  trust  to 
secure  the  payment  of  a  note  executed  by  the  grantors,  whereby  they 
promised  to  pay  to  the  order  of  John  Little,  two  years  after  date,  at^ 
the  NationarMetropolitan  Bank,  the  sum  of  $8,000,  with  interest  at"^ 
the  rate  of  10  per  cent,  until  paid.  Neither  Little  nor  the  present 
holder  of  the  note  had  any  knowledge  of  the  circumstances  attending 
the  execution  of  the  deed.  Default  having  occurred  in  the  payment  of 
the  debt  so  secured,  the  trustees  advertised  the  property  for  sale  at 
public  auction.  Thereupon  Mrs.  Young  instituted  this  suit  for  the 
purpose  of  preventing  such  sale  and  to  obtain  a  decree  declaring  the 
deed  of  trust  fraudulent  and  void,  and  requiring  it  to  be  surrendered 
for  cancellation. 

The  bill  sets  forth  several  grounds  upon  which  relief  to  that  extent 
is  asked,  but  those  only  deserve  serious  consideration  which  are  em* 
braced  by  averments,  to  the  following  effect :  That  the  contents  of  the 
deed  were  never  explained  to  her;  that  she  signed  it  because  she  was 
required,  ordered,  and  commanded  to  do  so  by  her  husband  and  a 
person  who  was  with  him;  that  its  contents  were  never  known  or 
explained  to  her  by  the  officer;  that  so  far  from  her  having  been  ex- 
amined, in  reference  to  the  deed,  privily  and  apart  from  her  husband, 
the  latter  remained  in  the  presence  of  herself  and  the  officer  on  the 
occasion  when  it  is  claimed  she  signed,  acknowledged,  and  delivered 
it.  It  was  in  proof  that  Mrs.  Young  signed  the  note  and  the  deed» 
having  an  opportunity  to  read  the  papers  before  signing  them ;  she  was 
before  an  officer  competent  under  the  law  to  take  her  acknowledgment, 
and  he  came  into  her  presence  for  the  purpose  of  receiving  it;  he  so 
came  at  the  request  of  the  husband,  who  expected,  by  means  of  the 
executed  deed  of  trust,  to  secure  a  loan  from  John  Little  of  the  amount 
specified  in  the  note ;  and  she  knew,  or  could  readily  have  ascertained 
while  in  the  presence  of  the  officer,  as  well  to  what  property  the  deed 
referred  as  the  object  of  its  execution.  There  is,  however,  a  conflict 
in  the  evidence  as  to  whether  she  willingly  signed,  sealed,  and  deliv- 
ered the  deed,  or  had  its  contents  fully  or  at  all  explained  to  her  by 
the  officer,  or  was  examined  privily  and  apart  from  her  husband. 
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It  is  not  necessary  to  enter  upon  a  review  of  the  adjudp:ed  cases 
bearing  upon  the  general  question  of  the  effect  to  be  given  to  the 
H  certificate  of  an  officer  taking  an  acknowledgment  of  a  married  woman 
•  to  a  conveyance  of  real  estate;  for  if  it^be  assumed  for  the  purposes 
of  this  case  that  it  is  only  prima  facie  evidence  of  the  facts  stated  in 
it.  we  are  of  opinion  that  the  integrity  of  the  certificate  before  us  has 
not  been  successfully  impeached.  The  certificate  of  the  officer  stated 
6very  fact  essential  under  the  statute  to  make  the  deed,  upon  its 
being  delivered  for  record,  as  effectual  in  law  as  if  Mrs.  Young  was 
iin  unmarried  woman.  The  duties  of  that  officer  were  plainly  defined 
by  statute.  It  was  incumbent  upon  him  to  explain  the  deed  fully  to 
the  wife,  and  to  ascertain  from  her  whether  she  willingly  signed,  sealed, 
and  delivered  the  same,  and  wished  not  to  retract  it.  The  respon- 
sibility was  upon  him  to  guard  her  against  coercion  or  undue  influt^ncft 
upon  the  part  of  the  husband,  in  respect  of  the  execution  and  deiiv- 
6rv  of  the  deed.  To  that  end  he  was  required  to  examine  her  privily 
and  apart  from  the  husband.  These  facts  were  to  be  manifested  by 
a  certificate  under  his  hand  and  seal.  Of  necessity,  arising  out  of 
considerations  of  public  policy,  his  certificate  must,  under  the  circum- 
stances disclosed  in  this  case,  be  regarded  as  an  ascertainment,  in 
the  mode  prescribed  by  law,  of  the  facts  essential  to  his  authority  to 
make  it;  and  if, under  such  circumstances,  it  can  be  contradicted,  to 
the  injury  of  those  who  in  good  faith  have  acted  upon  it, — upon  which 
question  we  express  no  opinion, — the  proof  to  that  end  must  bo  of 
such  a  character  as  will  clearly  and  fully  show  the  certificate  to  be 
false  or  fraudulent.  Ins.  Co.  v.  NeUoUy  103  U.  S.  544,  547.  The 
mischiefs  that  would  ensue  from  a  different  rule  could  not  well  be 
overstated.  The  cases  of  hardship  upon  married  women  that  might 
occur  under  the  operation  of  such  a  rule  are  of  less  consequence  than 
ihe  general  insecurity  in  the  titles  to  real  estate  which  would  inevitably 
follow  from  one  less  rigorous.  It  is  sufficient  for  the  disposition  of 
this  case  to  say  that,  even  upon  the  assumption  that  the  certificate  is 
only  prima  facie  Evidence  of  the  facts  stated  in  it,  the  proof  is  not  of 
that  clear,  complete,  and  satisfactory  character  which  must  be  re- 
quired to  impeach  the  official  statements  of  the  officer  who  certified 
Mrs.  Young's  acknowledgment  of  the  deed  in  question. 
The  decree  must,  therefore,  be  affirmed.     It  is  so  ordered. 
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(109  U.  S.  654) 

Wtm AN,  Treasurer,  etc.,  v.  Uiotbi)  Statbs  ex  reL  E.  Halstbad 

Adm'r,  etc. 

(Januaiy  7,  1884.) 

Bbtatbb  or  Dbcedshtb— Abbbtb— Dbbts  Dub  fbom  Unitbd  Statbs— ICAinDAKUi 

TO  COMFfiL  TbBABUBBB  OF  UNrUBBD  BtATBS  TO  PaT 

Draft  to  Admuvibtbatob. 

For  the  purpose  of  founding  administration,  a  simple  contract  debt  is  assets  where 
the  debtor  resides,  even  If  a  bill  of  exchange  or  promissory  note  has  been  given 
for  it,  and  without  regard  to  the  place  where  the  bill  or  note  is  found  or  pay- 
able. 

Debts  due  from  the  United  States  are  not  local  assets  at  the  seat  of  government 
only. 

The  Treasurer  of  the  United  States  cannot  be  compelled  by  writ  of  mandamui  to 
pay  to  an  administrator  appointed  in  the  District  of  Columbia  of  an  inhabitant 
of  one  of  the  states  of  the  Union,  the  amount  of  a  draft  payable  to  the  intes- 
tate at  the  treasury  out  of  an  appropriation  made  by  congress  and  held  by 
such  administrator. 

In  Error  to  the  Supreme  Court  of  the  District  of  Columbia* 

AsaU  Any.  Oen.  Maury^  for  plaintiff  in  error. 

A.  L.  Mtrtiman  and  J.  Walter  Cooksey^  for  defendant  in  error. 

Grat,  J.  This  is  a  writ  of  error  sued  out  by  the  treasurer  of  theg 
United* States  to  reverse  a  judgment  of  the  supreme  court  of  the? 
District  of  Columbia,  ordering  a  peremptory  writ  of  mandamue  to 
issue  against  him»  upon  the  petition  of  Eminel  P.  Halstead,  as  ad- 
ministrator, appointed  in  the  District,  of  the  estates  of  John  N.  Pul- 
liam  and  John  J.  PuUiam,  (each  of  whom  was  an  inhabitant  of  the 
state  of  Tennessee  at  the  time  of  his  death,)  and  as  trustee  appointed 
by  that  court,  to  compel  the  payment  to  him  of  the  amount  of  certain, 
drafts  hereinafter  mentioned.  The  petition  alleged,  and  the  answer 
admitted,  these  facts:  On  June  17, 1883,  Wyman's  predecessor,  as 
treasurer  of  the  United  States,  residing  and  transacting  the  business 
of  his  office  at  Washington,  in  the  District  of  Columbia,  issued  under 
and  by  virtue  of  the  act  of  congress  of  May  1,  1882,  c.  114,  mak- 
ing appropriations  therefor,  three  drafts  payable  at  the  treasury  in 
Washington,--one  for  $8,020,  payable  to  John  J.  Pulliam,  executor  of 
John  N.  PnUiam,  or  order,  and  two  for  $1,223  and  $545,  respectively, 
payable  to  John  J.  Pulliam  or  order ;  and  the  three  drafts  were  deliv- 
ered to  Halstead  on  account  of  the  payees.  John  J.  Pulliam  after- 
wards died,  and  Halstead,  having  the  drafts  in  his  possession,  applied 
for,  and  on  August  2, 1882,  obtained,  letters  of  administration  in  the 
District  of  Columbia  upon  the  several  estates  of  the  two  Pulliams. 
In  September,  1882,  Benjamin  U.  Eeyser  filed  a  bill  on  the  equity 
side  of  the  supreme  court  of  the  District  against  Halstead  and  others, 
claiming  an  equitable  interest  in  these  drafts  or  the  proceeds  thereof, 
and  in  March,  1883,  obtained  a  decree  directing  Halstead,  as  admin* 
V.8— 27 
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istrator  as  aforesaid,  and  as  trustee  for  that  purpose,  to  indorse  aiia 
oolleot  the  drafts,  and  to  make  distribution  of  the  proceeds.  In  obe- 
dience to  this  decree,  Halstead,  on  April  19, 1888,  indorsed  the  drafts, 
and  demanded  payment  thereof  of  Wyman,  as  treasurer  of  the  United 
States;  but  he,  although  having  sufficient  money  in  his  possession, 
appropriated  by  congress,  refused  to  pay  them  without  the  indorse- 
ments of  administrators  appointed  in  the  state  of  Tennessee,  the 
domicile  of  the  two  deceased  persons.  The  opinions  delivered  in  the 
court  below,  upon  granting  the  writ  of  mandamtM,  are  reported  in  11 
I  Wash.  Law  Eep.  370-377,  385-394. 

*  *The  determination  of  this  case  does  not  depend  upon  the  question 
whether  administration  was  rightly  taken  out  in  the  District  of 
Columbia,  nor  upon  the  question  whether  an  administrator  appointed 
elsewhere  could  sue  within  the  District  upon  debts  payable  here,  but 
upon  the  question  whether  a  payment  by  the  United  States  to  an 
administrator  already  or  hereafter  appointed  in  Tennessee,  the  domi- 
cile of  the  deceased,  would  be  a  good  discharge  of  the  debts,  payment  of 
which  is  now  sought  to  be  enforced. 

The  general  rule  of  law  is  well  settled  that  for  the  purpose  of  found- 
ing administration,  all  simple  contract  debts  are  assets  at  the  domi- 
cile of  the  debtor;  and  that  the  locality  of  such  a  debt  for  this  purpose 
is  not  affected  by  a  bill  of  exchange  or  promissory  note  having  been 
given  for  it,  because  the  bill  or  note  does  not  alter  the  nature  of  the 
debt,  but  is  merely  evidence  of  it,  and  therefore  the  debt  is  assets  where 
the  debtor  lives,  without  regard  to  the  place  where  the  instrument  is 
found  or  payable.  Yeomans  v.  Bradshaw,  Garth.  373 ;  S.  C.  Comb. 
392;  Holt,  42;  8  Salk.  70,  164;  Abinger,  C.  B.,  in  Atty.  Gen.  v. 
Bouwcns,  4  Mees.  &  W.  171,  191;  S.  0.  1  Horn  &  Hurl,  319,  324; 
Parke,  B.,  in  Mondel  v.  Steele^  1  Dowl.  (N.  8.)  155,  157;  Slocum  v. 
Sar^ford,  2  Conn.  633 ;  Chapman  v.  Fish,  6  Hill,  564;  Owen  v.  Miller, 
10  Ohio  St.  136;  Pinney  v.  McOregory,  102  Mass.  186.  An  ad- 
ministrator is,  of  course,  obliged  to  demand  payment  at  the  place  where 
the  bill  or  note  is  payable;  and  he  may  find  difficulty,  unless  it  is 
payable  to  bearer,  in  suing  upon  it  in  a  place  in  which  he  has  not 
taken  out  administration.  But  payment  to  the  administrator  ap- 
pointed in  the  state  in  which  the  intestate  had  his  domicile  at  the  time 
of  his  death,  whether  made  within  or  without  that  state,  is  good 
against  any  administrator  appointed  elsewhere.     Wilkins  v.  EUett, 

9  Wall.  740,  and  108  U.  S. ;  [S.  C.  2  Sup.  Ct.  Rep.  641.] 

As  was  said  by  Mr.  Justice  Story,  in  delivering  the  judgment  of 
this  court  in  Vaughan  v.  Northup,  15  Pet.  1,  6,  and  repeated  by  Mr. 
Justice  McLean,  in  delivering  judgment  in  Mackey  v.  Coxe,  18  How. 
hIOO,  105: 

IS 

*  ***The  debts  due  from  the  government  of  the  United  States  have  no  locality 
at  the  seat  of  government.  The  United  States,  in  their  sovereign  capacity, 
have  no  particular  place  of  domicile,  but  possess,  in  contemplation  of  law,  an 
ubiquity  throughout  the  Union;  and  the  debts  due  by  them  are  not  to  be 
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treated  like  the  debts  of  a  private  debtor,  which  constitute  local  assets  in  his 
own  domicile.  On  the  contrary,  the  administrator  of  a  creditor  of  the  govern- 
ment, duly  appointed  in  the  state  where  he  was  domiciled  at  the  time  of  his 
death,  has  full  authority  to  receive  payment  and  give  a  full  discharge  of  the 
debt  due  to  his  intestate,  in  any  place  where  the  government  may  choose  to 
pay  it." 

In  Vatighan  v.  Northup,  an  administrator,  appointed  in  Kentucky,  of 
an  inhabitant  of  that  state,  who  died  there  intestate  and  childless, 
received  a  sum  of  money  from  the  treasurer  of  the  United  States,  for 
military  services  rendered  by  the  intestate  during  the  revolutionary 
war,  and  a  bill  in  equity  filed  against  him  in  the  District  of  Colum- 
bia by  the  next  of  kin,  for  their  distributive  shares  of  the  money,  was 
dismissed  for  want  of  jurisdiction,  because  an  administrator,  ap- 
pointed in  and  deriving  his  authority  from  one  state,  was  not  liable 
to  be  sued  elsewhere,  in  his  official  character,  for  assets  lawfully 
received  by  him  under  and  in  virtue  of  his  original  letters  of  adminis- 
tration. 

In  that  case,  as  in  this,  it  was  argued  by  counsel  that  the  assets  in 
question  were  not  collected  in  the  state  of  the  intestate's  domicile, 
"but  were  received  as  a  debt  due  from  the  government  at  the  treasury 
department  at  Washington,  and  so  constituted  local  assets  within 
this  district."  It  was  in  declining  to  yield  to  that  argument  that  the 
court  laid  down  the  general  principles  above  quoted,  and  added : 

"If  any  other  doctrine  were  to  be  recognized,  the  consequence  would  be  that 
before  the  pei-sonal  representative  of  any  deceased  creditor,  belonging  to  any 
state  in  the  Union,  would  be  entitled  to  receive  payment  of  any  debt  due  by 
the  goveniment,  he  would  be  compellable  to  take  out  letters  of  administration  ^ 
in  this  District  for  the  due  administration  of  such  assets.    Such  a  doctrine  has  g 
never  yet  been  sanctioned  by  any  practice  of  the  government,*and  would  be* 
full  of  public  as  well  as  private  inconvenience.    It  has  not,  in  our  judgment, 
any  just  foundation  in  the  principles  of  law.    We  think  that  Northup,  under 
the  letters  of  administration  taken  out  in  Kentucky,  was  fully  authorized  to 
receive  the  debt  due  from  the  government  to  his  intestate;  that  the  moneys 
BO  received  constituted  assets  under  that  administration,  for  which  he  was 
accountable  to  the  proper  tribunals  in  Kentucky ;  and  that  distribution  thereof 
might  have  been,  and  should  have  been,  sought  there  in  the  same  manner  as 
of  any  other  debts  due  to  the  intestate  in  Kentucky." 

The  act  of  June  24.  1812,  e.  106,  §  11,  (since  omitted  in  the  Rev- 
ision in  1874  of  the  Statutes  of  the  District,)  by  which  executors  or 
administrators  appointed  in  any  state  or  territory  were  permitted  to 
maintain  any  suit  or  action,  or  to  prosecute  and  recover  any  claim, 
in  the  District  of  Columbia,  as  if  they  had  been  appointed  here,  was 
referred  to  in  the  opinion,  not  as  the  principal  ground  of  decision,  but 
as  affording  no  support  for  the  bill,  and  as  fortifying  rather  than 
weakening  the  general  principles  of  law  upon  the  subject.  2  St.  758 ; 
16  Pet.  7,  8. 

In  the  case  at  bar,  neither  the  fact  that  the  drafts  were  made  payable 
at  the  treasury  of  the  United  States  in  the  city  of  Washington,  nor 
the  deposit,  pursuant  to  section  307  of  the  Revised  Statutes,  of  the 
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money  represented  by  the  drafts  in  the  treasury  to  the  credit  of  tbii 
payees,  aflfected  the  character  or  the  locality  of  the  debts.  The  de- 
posit of  the  money  gave  the  payees  or  their  representatives  no  prop- 
erty in  or  lien  upon  it.  The  obligation  of  the  United  States  was  not 
to  surrender  to  them  any  specific  sums  of  money,  but  to  pay  to  them 
sums  equal  to  the  amounts  credited  to  them,  as  in  the  case  of  any 
other  liquidated  debt.  The  creditors  could  not  indeed  insist  upon 
payment  without  first  demanding  it  at  the  treasury.  But  the  United 
States,  in  their  sovereign  capacity,  having  no  domicile  in  any  one 
part  of  the  Union  rather  than  in  any  other,  do  not,  by  establishing 
at  the  national  capital  a  treasury  for  the  transaction  of  the  principal 
business  of  the  financial  department  of  the  government,  and  making 
g  their  money  obligations  payable  there,  confine  their  presence  or  their 
^powers  to  this  spot.  The*United  States  having,  in  the  phrase  of  Mr. 
Justice  Story,  **an  ubiquity  throughout  the  Union,"  may  in  their  dis- 
cretion, exercised  through  the  appropriate  officers,  pay  a  debt  due  to 
the  estate  of  a  deceased  person,  either  to  the  administrator  appointed 
in  the  state  of  his  domicile  or  to  an  ancillary  administrator  duly  ap- 
pointed in  the  District  of  Columbia ;  and  the  exercise  of  their  discretion 
in  this  regard  cannot  be  controlled  by  writ  of  mandamus. 

It  is  hardly  necessary  to  mention  the  proceedings  in  equity  upon 
the  suit  of  Keyser.  Though  referred  to  in  the  petition  for  the  writ 
of  mandamus  in  the  general  terms  stated  at  the  beginning  of  this 
opinion,  they  have  not  been  printed  in  full  in  the  record,  as  required 
by  the  eighth  rule.  The  reason,  doubtless,  is  that  both  in  the  opinion 
of  the  court  below,  and  in  the  argument  in  this  court,  while  it  is  said 
that  the  administrator  appointed  in  Tennessee  of  the  estate  of  John 
N.  Fulliam  was  made  a  defendant  in  that  suit,  and  the  bill  taken 
for  confessed  against  him,  it  is  admitted  that  he  was  not  amenable  as 
administrator  to  suit  in  this  District,  and  that  neither  he,  nor  any 
administrator  hereafter  appointed  in  Tennessee  of  the  estate  of  John 
J.  PuUiam,  could  be  concluded  by  that  decree. 

The  result  is  that  the  judgment  of  the  supreme  court  of  the  District 
of  Columbia  awarding  a  peremptory  writ  of  m<indamus  must  be  re- 
versed, and  the  case  remanded  to  that  court,  with  directions  to  dis- 
miss the  petition. 
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(109  U.  S.  609)  _  _, 

Smith  v.  Grbbnhow. 

(January  7, 1884.) 

VraoTwiA  Boin>8— Coupons— Act  of  1882— Jurisdiction  of  Fedei?al  CouRTa. 

Where  in  an  action  of  trespass  against  a  tax-gatherer  in  Virginia,  for  levying  upon  the 
plaintiff's  property  after  a  tender  by  him  of  coupons  issued  under  the  statute  of 
1879,  which  made  them  receivable  m  payment  of  taxes,  the  defendant  in  his  re- 
Joinder  Justifies  under  the  statute  of  1882,  forbidding  collectors  to  receive  such 
coupons,  a  demurrer  to  this  rejoinder  raises  an  issue  necessarily  involving  the 
constitutionality  of  the  statute  of  1882,  and  the  federal  court  has  jurisdiction 
of  the  case. 

In  Error  to  the  Circuii  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

Wm.  L.  Roy  all  a,nd  Wager  Swayne,  for  plaintiff  in  error. 

F.  S.  Blair,  for  defendant,  in  error. 

Matthews,  J.  A  writ  of  summons  was  issued  out  of  the  circuit 
court  of  the  city  of  Richmond  by  the  plaintiff  in  error,  who  was  plain- 
tiff below,  against  the  defendant,  on  May  2,  1883,  service  of  which 
was  acknowledged  by  the  defendant  on  the  same  day.  The  writ  was 
returnable  on  the  first  Monday  in  May,  which  was  the  seventh  day 
On  that  day  the  plaintiff  filed  his  declaration  in  trespass,  vi  et  armis, 
for  entering  upon  the  premises  of  the  plaintiff,  and  taking  and  carry- 
ing away  his  personal  property,  consisting  of  one  table  and  one  book- 
case, with  the  books  therein,  of  the  value  of  $100,  and  for  remaining 
on  the  premises  of  the  plaintiff  for  a  long  time,  whereby  the  plain- 
tiff was  greatly  disturbed  and  annoyed  in  the  peaceable  possession 
thereof,  being  his  place  of  business,  and  hindered  and  prevented  from 
carrying  on  and  transacting  his  lawful  and  necessary  affairs  and 
business,  and  for  other  wrongs  and  injuries,  laying  the  damage  there- 
for at  $6,000.  To  this  declaration  the  defendant  filed  a  plea  in  bar,g 
justifying  the  alleged  trespasses,  by*setting  out  that  the  defendant,? 
as  treasurer  of  the  city  of  Bichmond,  levied  upon  the  personal  prop- 
erty mentioned,  in  order  to  sell  the  same,  in  satisfaction  of  certain 
taxes  then  due  and  owing  from  the  plaintiff  to  the  state  of  Virginia, 
as  by  law  it  was  his  duty  to  do.  To  this  plea  the  plaintiff  filed  a 
replication,  alleging  a  previous  tender,  in  payment  of  said  taxes,  of 
coupons  cut  from  bonds  issued  by  the  state  of  Virginia  under  the 
authority  of  an  act  of  the  general  assembly  of  that  state,  approved 
March  28,  1879,  said  coupons  being  by  that  law  receivable  in  pay- 
ment of  said  taxes;  which,  however,  the  defendant  refused  to  accept 
in  payment  thereof.  To  this  replication  the  defendant  rejoined  that, 
by  the  act  of  the  general  assembly  of  the  state  of  Virginia  of  January 
26,  1882,  he  was  forbidden  to  receive  the  said  coupons  tendered  in 
payment  of  said  taxes;  and  to  that  rejoinder  the  plaintiff  demurred. 
Ail  these  various  pleadings,  including  the  declaration,  were  filed  on 
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the  same  day,  and  on  that  day  the  plaintiff  also  filed  his  petition  pray- 
ing for  the  removal  of  the  sait  to  the  circuit  court  of  the  United  States 
for  the  Eastern  district  of  Virginia,  on  the  ground  that  it  arose  under 
the  constitution  of  the  United  States,  which  was  accordingly  done. 
The  cause  was  docketed  in  the  circuit  court,  and  on  September  4, 
1883,  it  was,  on  motion  of  the  defendant,  remanded  to  the  circuit 
court  of  the  city  of  Bichmond.  To  reverse  the  order  of  the  circuit 
court  of  the  United  States  remanding  the  cause  to  the  state  court, 
this  writ  of  error  is  prosecuted. 

The  ground  on  which  the  order  of  the  court  below,  remanding  the 
cause,  was  placed,  seems  to  have  been  that  no  federal  question,  such 
as  is  necessary  to  confer  jurisdiction  in  the  case  upon  the  courts  of 
the  United  States,  appears  to  be  necessarily  involved  in  the  issue 
raised  by  the  pleadings.  In  this  we  think  the  court  erred.  The 
replication  alleges  that  the  coupons  tendered  contained  an  express 
promise,  as  required  by  law,  of  the  state  of  Virginia  that  they  should 
be  received  in  payment  of  all  taxes  due  to  the  state.  The  rejoinder 
is  that  the  act  of  January  26,  1882,  subsequently  passed,  expressly 

C  forbids  the  defendant  from  receiving  such  coupons  in  payment  of  taxes. 

^The  demurrer  in  effect  denies  the  validity  of  that  law,  and  upon^the 
record  no  ground  of  its  invalidity  can  be  inferred,  except  that  it  is 
avoided  by  the  operation  of  that  provision  of  the  constitution  of  the 
United  States  which  forbids  any  state  from  passing  laws  which  impair 
the  obligation  of  contracts.  It  therefore  sufficiently  appears  upon 
the  record  that  the  plaintiff's  case  arises  under  the  constitution  of 
the  United  States,  within  the  rule  as  laid  down  in  Bridge  PropWa  v. 
Hoboken  Co.  1  Wall.  116-142. 

There  is  a  ground  for  remanding  the  cause  suggested  by  the  record, 
but  not  sufficiently  apparent  to  justify  us  in  resorting  to  it  to  support 
the  action  of  the  circuit  court.  The  value  of  the  property  taken  is 
stated  in  the  declaration  to  be  but  $100,  although  the  damages  for 
the  alleged  trespass  are  laid  at  $6,000.  The  petition  for  removal 
does  not  allege  the  sum  or  value  of  the  matter  in  dispute  otherwise 
than  by  the  statement  of  the  amount  of  the  claim  for  damages.  We 
cannot,  of  course,  assume,  as  a  matter  of  law,  that  the  amount  laid,  or 
a  less  amount,  greater  than  $500,  is  not  recoverable  upon  the  case 
stated  in  the  declaration,  and  cannot,  therefore,  justify  the  order  re- 
manding the  cause,  on  the  ground  that  the  matter  in  dispute  does 
not  exceed  the  sum  or  value  of  $500.  But  if  the  circuit  court  had 
found,  as  matter  of  fact,  that  the  amount  of  damages  stated  in  the 
declaration  was  colorable,  and  had  been  laid  beyond  the  amount  of  a 
reasonable  expectation  of  recovery,  for  the  purpose  of  creating  a  case 
removable  under  the  act  of  congress,  so  that,  in  the  words  of  the  fifth 
section  of  the  act  of  1875,  it  appeared  that  the  suit  "did  not  really 
and  substantially  involve  a  dispute  or  controversy  properly  within  the 
jurisdiction  of  said  circuit  court,"  the  order  remanding  it  to  the  state 
court  could  have  been  sustained. 
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The  order  of  t&e  oirouit  oonrt  remanding  the  cause  to  the  state 
conrt  is  reversed,  and  the  cause  is  reinstated  in  that  court,  with  direc- 
tions to  proceed  therein  in  conformity  with  law.   And  it  is  so  ordered. 


(110  U.  S.  76) 

Ex  parte  Sohbbibeb  and  others.^ 

(Januaiy  7, 1884.) 

Fbxajjst  vor  Ikfrinoemeht  ov  OoFTRTGzrr— Abatement  of  Action  bt  Death 

OF  PABTT— SUBYIVAL  OF  CAUBB  OF  AOTION— I^TATB  LaWS. 

An  action  for  the  penalty  proyided  by  Rev.  St.  f  4965,  for  the  infringement  of  a 
copyright,  abates  by  the  death  of  the  defendant. 

State  statutes  allowing  suits  on  state  penal  statutes  to  be  prosecuted  after  the 
death  of  the  offender,  can  have  no  effect  on  suits  in  the  courts  of  the  United 
States  for  the  recovery  of  penalties  imposed  by  an  act  of  congress. 

Application  for  a  Writ  of  Mandamus. 

A.Sidney  Biddle  and  John  K.  Valentine^  for  petitioners.  a 

*Waite,  G.  J.  The  petitioners  sued  Charles  L.  Sharpless  in  the* 
district  court  of  the  United  States  for  the  eastern  district  of  Pennsyl- 
vania to  recover  certain  penalties  and  forfeitures  claimed  under  the  pro- 
visions of  section  4965  of  the  Bevised  Statutes,  for  the  infringement  of 
a  copyright.  Sharpless  died  after  issue  joined,  but  before  judgment. 
After  his  death  had  been  suggested  by  his  attorney  in  the  cause,  the 
petitioners  sued  out  a  scire  facias  against  Anna  B.  Sharpless,  execu- 
trix, and  Charles  W.  Sharpless,  executor,  of  his  will,  requiring  them 
to  appear  and  become  parties  to  the  action,  or  show  cause  why  they 
should  not  be  made  parties,  by  order  of  the  court.  Before  this  writ 
was  served,  the  attorney  for  Sharpless  during  his  life  moved  that  the 
writ  be  quashed.  After  argument  the  motion  was  granted  on  the 
ground  that  the  cause  of  action  terminated  with  the  death  of  the  de- 
fendant, and  did  not  survive  as  against  his  legal  representatives. 

The  petitioners  now  ask  for  a  rule  on  the  district  court  to  show 
cause  why  a  writ  of  mandamus  should  not  issue  requiring  it  to  rein- 
state the  writ  of  scire  facias,  and  proceed  with  the  case.  Without 
considering  whether  a  writ  of  mandamus  may  issue  directly  from  this 
court  to  a  district  court  to  enforce  procedure  in  a  case  where  the  final 
judgment  of  the  district  court  is  subject  to  review  in  the  circuit  court, 
we  deny  the  rule  asked  for,  because  we  are  entirely  satisfied  with  the 
action  of  the  district  judge.  He  was  asked  to  send  out  a  writ  of 
scire  facias  to  bring  in  and  make  parties  to  a  qui  tarn  action  the  per- 
sonal representatives  of  a  deceased  defendant,  who  had  been  sued  to 
recover  the  penalties  and  forfeitures  which  it  was  alleged  he  had  sub- 

iS.  0.17  Fed.  Rep.  G89. 
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himself  to  under  an  act  of  congress  by  tbe*infrin<Tement  of  a 
copyright.  The  suit  was  not  for  the  damages  tue  plaintiifs  had  sus- 
tained by  the  infringement,  but  for  penalties  and  forfeitures  recover- 
able under  the  act  of  congress  for  a  violation  of  the  copyright  law. 
The  personal  representatives  of  a  deceased  party  to  a  suit  cannot 
prosecute  or  defend  the  suit  after  his  death,  unless  the  cause  of  ac- 
tion, on  account  of  which  the  suit  was  brought,  is  one  that  survives 
by  law.  Bev.  St.  §  955.  At  common  law,  actions  on  penal  statutes 
do  not  survive,  (Com.  Dig.  tit.  "Administration,  B  15,")  and  there 
is  no  act  of  congress  which  establishes  any  other  rule  in  respect  to 
actions  on  the  penal  statutes  of  the  United  States.  The  right  to 
proceed  against  the  representatives  of  a  deceased  person  depends,  not 
on  forms  and  modes  of  proceeding  in  a  suit,  but  on  the  nature  of  the 
cause  of  action  for  which  the  suit  is  brought.  If  the  cause  of  action 
survives,  the  practice,  pleadings,  and  forms  and  modes  of  proceeding 
in  the  courts  of  the  state  may  be  resorted  to  in  the  courts  of  the 
United  States  for  the  purpose  of  keeping  the  suit  alive  and  bring- 
ing in  the  proper  parties.  Bev.  St.  §  914.  But  if  the  cause  of  ac- 
tion dies  with  the  person,  the  suit  abates  and  cannot  be  revived. 
Whether  an  action  survives  depends  on  the  substance  of  the  cause  of 
action,  not  on  the  forms  of  proceeding  to  enforce  it.  As  the  nature 
of  penalties  and  forfeitures  imposed  by  acts  of  congress  cannot,  be 
changed  by  state  laws,  it  follows  that  state  statutes  allowing  suits  on 
state  penal  statutes  to  be  prosecuted  after  the  death  of  the  offender, 
can  have  no  effect  on  suits  in  the  courts  of  the  United  States  for  the 
recovery  of  penalties  imposed  by  an  act  of  congress. 
The  rule  is  denied  and  petition  dismissed. 


CUO  U.  8.  51) 

Umitbd  States  v.  Cabey  and  another. 
Same  v.  Cabey. 

(January  7,  1884.) 

PbACTICB — ^EXCEFTIONB  MUST  BE  TaKE!^  AT  TrIAL. 

An  exception,  to  be  of  any  avail,  must  bo  taken  at  the  trial.  It  may  be  re- 
duced to  form  and  signed  afterwards,  but  the  fact  that  it  was  seasonably  taken 
must  affirmatively  appear  in  the  record  by  a  bill  of  exceptions  duly  allowed  c\r 
otherwise. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Louisiana. 

A88L  Atty.  Gen.  Maury ^  for  plaintiff  in  error. 

J.  P.  Rouse  and  Wm.  Grant,  for  defendants  in  error. 
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Waite,  C.  J.  The  jadgment  in  each  of  these  cases  was  rendered 
after  a  trial  by  jury  on  the  seventeenth  of  March,  1880,  during  the 
November  term,  1879,  although  it  was  not  signed  until  May  20,  1880. 
On  the  nineteenth  of  May,  1880,  which  was  at  the  April  term  of  that 
year,  the  district  judge  who  presided  at  the  trial  signed  a  bill  of  ex- 
ceptions, which  sets  forth  that  on  the  trial  the  United  States  offered 
in  evidence  a  document,  which  was  annexed,  and  purported  to  be  a 
copy  of  an  assessment  made  by  the  commissioner  of  internal  revenue 
for  May,  1875,  to  the  introduction  of  which  the  defendants  objected^ 
and  that  the  objection  was  sustained.  The  bill  of  exceptions  then 
proceeds  as  follows:  "To  which  ruling  of  the  court  plaintiff  excepts^ 
and  tenders  this  bis  bill  of  exceptions,  which  is  accordingly  signed  ei 
this  nineteenth  day  of  May,  1880."  *The  rule  is  well  established  and* 
of  long  standing  that  an  exception,  to  be  of  any  avail,  must  be  taken 
at  the  trial.  It  may  be  reduced  to  form  and  signed  afterwards,  but 
the  fact  that  it  was  seasonably  taken  must  appear  affirmatively  in 
the  record  by  a  bill  of  exceptions  duly  allowed  or  otherwise.  Phdps 
V.  Mayer,  15  How.  160;  V.  8.  v.  Breitling,  20  How.  254;  French  v. 
Edwards,  18  Wall.  516;  Stanton  v.  Embrcy,  93  U.  S.  555;  Hunnicutt 
Y.  Peyton,  102  U.  S.  354.  This  clearly  is  not  such  a  case.  There  is 
nothing  whatever  to  indicate  that  any  exception  was  taken  to  the  re- 
jection of  the  evidence  complained  of  until  the  next  term  after  the 
trial  was  over  and  the  judgment  rendered,  though  not  signed.  Even 
the  liberal  extension  of  the  rule  granted  in  Simpson  v.  Dall,  3  Wall. 
460,  is  not  enough  to  reach  this  defect.  The  language  here  implies 
an  exception  only  at  the  time  of  tendering  the  bill  of  exceptions  to  be 
signed,  which  was  not  only  long  after  the  trial,  but  at  a  subsequent 
term  of  the  court. 

It  follows  that  the  errors  assigned  are  not  such  as  we  can  conudaiv 
and  the  judgments  are  consequently  affirmed. 


(110  U.  S.  52) 

Jbhesss  v.  Citizens'  Nat.  Bank  of  Bomb. 
(January  7, 1884.) 

SUFREMB  COUBT — JURISDICTION — AMOUNT  CONTESTED  BeLOW. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

Harrison  Oeer  and  W.  B.  Williams,  for  plaintiff  in  error. 

//.  M.  Duffield,  for  defendant  in  error. 

Waite,  C.  J.     The  judgment  in  this  case  is  for  $7,275.16,  but  it^^ 
appears'affirmatively  on  the  face  of  the  record  that  of  this  amount? 
$2,669.08  was  not  disputed  below.     The  defense  related  alone  to  the 
difference  between  these  two  amounts,  which  is  less  than  $5,000. 
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The  dispute  here  is  only  in  reference  to  the  amount  contested  below. 
Sach  being  the  case,  we  have  no  jurisdiction.  Ihe  case  of  Gray  v. 
Blanchard,  97  U.  S.  664 ;  Tintsman  v.  Nat.  Bank,  100  U.  8. 6 ;  and  H«- 
tonY.DicHnson,  108  U.  8. ,  [8.  C.  2  Sup.  Or.  Ebp.  424 J  are  con- 
clusive to  this  effect.    Dismissed. 


(109  U.  &  WO) 

Albbioht  and  others  v.  Eubbt. 
(Januaiy  7, 18S4.) 

SUPBBICB  OoUBT  OF  DiBTSIOT  OF  OOLUICBIA— DSCRBB  AFFntlCBD. 

A  decree  of  the  sapreme  court  of  the  District  of  Colombia,  in  general  term, 

affirmed,  on  the  facto. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

A.  S.  Worthington,  for  appellants. 

John  W.  Ro88  and  8.  S.  Henkle,  for  appellee. 

Blatohford,  J.  In  a  suit  in  equity  brought  in  the  supreme  court 
Sof  the  District  of  Columbia,  by  the  finn  of  Langdon,  Albright  &  Co., 
?  against  8amuel  Emery,  Sr. ,  and  five  other  persons,*that  court,  in  special 
term,  made  a  decree  setting  aside  an  assignment  made  to  two  of  the 
defendants,  directing  the  manner  in  which  receivers  in  the  suit  shoald 
distribute  a  fund  in  their  hands,  directing  the  clerk  to  pay  to  the 
plaintiffs  the  whole  of  a  fund  in  the  registry  of  the  court,  directing 
the  defendant  Emery  to  pay  to  the  plaintiffs  $1,232.37,  with  interest 
from  July  14,  1879,  adjudging  Emery  to  be  indebted  to  the  plaintiffs 
in  the  further  sum  of  $14,818.98,  with  interest  from  July  20,  1877, 
and  the  defendant  Sailer  to  be  liable  to  them  for  the  same  amount, 
and  awarding  execution  as  at  law  therefor  against  them  or  either  of 
them.  From  that  decree  Emery  appealed  to  that  court  in  general 
term,  in  his  own  behalf;  Sailer  declining,  in  open  court,  to  appeal. 
The  court  in  general  term  made  a  decree  reversing  the  decree  in  spe- 
cial term  so  far  as  it  charged  Emery,  and  dismissing  the  bill  as  to 
him.  From  that  decree  the  plaintiffs  have  appealed  to  this  court. 
It  is  not  necessary  to  consider  the  question  whether  the  bill,  if  de- 
murred  to,  or  if  the  facts  alleged  in  it  were  sustained  by  the  proofs, 
would  lie,  as  setting  forth  a  case  for  the  cognizance  of  a  court  in 
equity,  because  we  are  of  opinion  that  the  proofs  do  not  establish  the 
allegations  of  the  bill,  so  far  as  they  affect  Emery,  in  respect  to  any 
relief  prayed  against  him  in  the  bill,  or  any  relief  granted  against 
him  by  the  court  in  special  term,  and  that  no  part  of  the  relief  con- 
tended for  in  the  assignments  of  error  made  by  the  appellants  is  war- 
ranted by  the  proofs. 

The  decree  of  the  court  in  general  term  is  affirmed. 
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(110  U.  S.  69)  ^  i^  1 

Holland  v.  Ghambbbs/ 

(January  7, 1884.) 

Rbxoyal  of  Caueb— Rbv.  8t.  f  039,  subd.  2— Act  of  Mabgh  8, 1876,  e.  137. 

The  second  subdiyision  of  section  639  of  the  Reyised  Statutes  was  repealed  hj  the 

act  of  March  3,  1876,  e.  137. 
Under  the  act  of  1876  the  petition  for  removal  must  be  filed  in  the  state  court  bo^ 

fore  or  at  the  term  at  which  the  cause  could  be  first  tried. 

In  Error  to  the  Ciroait  Court  of  the  United  Stales  for  the  Eastern 
District  of  Missouri. 

No  brief  filed  for  plaintiff  in  error. 

J<t$.  0.  Broadhead,  for  defendant  in  error.  § 

•Waitb,  C.  J.  This  is  a  writ  of  error  brought  under  section  6  of* 
the  act  of  March  8,  1875,  c.  137,  (18  St.  470,)  to  review  an  order  of 
the  circuit  court  remanding  a  cause  which  had  been  removed  from  a 
state  court.  The  facts  are  as  follows :  The  suit  was  begun  in  the 
state  court  on  the  nineteenth  of  July,  1S79,  by  Chambers,  as  plain- 
tiff,  against  C.  M.  Swope  and  Joseph  B.  Holland,  defendants,  to 
recover  damages  for  writing  and  publishing  an  alleged  libel.  An 
answer  was  filed  by  Holland  on  the  sixth  of  October,  1879,  and  an 
amended  answer  on  January  24,  1880.  A  reply  was  filed  February 
5th.  At  the  April  term,  1880,  a  trial  was  had,  which  resulted  in  a 
verdict  and  judgment  for  $20,000  in  favor  of  Chambers.  This  judg- 
ment was  afterwards  set  aside  by  the  court  and  a  new  trial  granted. 
On  the  twentieth  of  January,  1882,  Holland  petitioned  for  the  re- 
moval of  the  suit  as  against  him  to  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Missouri.  The  petition  set  forth 
that  Holland  was  a  citizen  of  Illinois,  and  both  Swope  and  Cham- 
bers citizens  of  Missouri;  "that  said  suit  is  one  in  which  there  can 
be  a  final  determination  of  the  controversy,  so  far  as  it  concerns  your 
petitioner,  without  the  presence  of  the  said  defendant  Swope  as  a 
party  in  said  cause;  and  that  your  petitioner  desires  to  remove  said 
suit  as  against  your  petitioner,  and  so  far  as  concerns  him,  into  the 
circuit  court,  *  *  *  in  pursuance  of  the  act  of  congress  in  that 
behalf  provided,  to-wit,  the  Bevised  Statutes  of  the  United  States, 
section  639,  subdivision  second."  Upon  these  facts  the  order  of  the 
circuit  court  remanding  the  cause  was  clearly  right.  The  second 
subdivision  of  section  639  was  repealed  by  the  act  of  March  3,  1875, 
c.  137.  That  was  settled  in  Hyde  v.  RubU,  104  U.  S.  407,  and  King 
V.  Cornell,  106  U.  S.896;  [S.  C.  1   Sup,  Ct.  Bbp.  312.] 

Under  the  act  of  1875  the  petition  for  removal  must  be  filed  in  the 
state  court  before  or  at  the  term  at  which  the  cause  could  be  first 
tried.     This  suit  could  not  only  have  been  tried,  but  it  actually  was 

8.  C.  11  Fed.  Rep.  209. 
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N tried  once,  nearly  two  years  before  the  petition  to  remove.     Such 
^  being  the  case,  it  is  needless  to  •inquire  whether  there  might  have 

been  a  removal  under  that  act  if  an  application  had  been  made  in 

time  and  in  proper  form. 

The  order  remanding  the  cause  is  affirmed. 


(110  U.  S.  7) 

Mabtin,  Sheriff,  etc.,  and  others  v.  Webb  and  others.  Trustees,  etc. 

(Januaiy  7, 1884.) 

BaXUKO  OoRPOBATIOH— CRARTBBf— AUTHORITT  of  CASmBB—PAROL  £vmENCB~ 

General  Ck>UR8B  of  BusiNBas— Knowlbdob  of  Dibbotors. 

A  bankinff  corporation,  whose  charter  does  not  otherwise  provide,  may  be  repre- 
sented by  its  cashier  in  transactions  outside  of  his  ordinary  duties,  without  his 
authority  to  do  so  being  in  writing,  or  appearing  in  the  records  of  the  proceed- 
ings of  the  directors. 

His  authority  may  bo  by  parol,  and  collected  from  circumstances,  or  implied  from 
the  conduct  or  acquiescence  of  the  directors. 

It  may  be  inferred  from  the  general  manner  in  which,  for  a  period  sufficiently  long 
to  establish  n  settled  course  of  business,  he  has  been  suffered  by  the  directors, 
without  interference  or  inquiry,  to  conduct  the  affairs  of  the  bank. 

When,  durine;  a  s  ries  of  years,  or  in  numerous  business  transactions,  he  has  been 
permitted,  in  his  official  capacity,  and  without  objection,  to  pursue  a  particular 
course  of  conduct,  it  may  be  presumed,  as  between  the  bank  and  those  who  in 
good  faith  deal  with  it  upon  the  basis  of  his  authority  to  represent  the  corpo- 
ration, that  ho  has  acted  in  conformity  with  instructions  received  from  those 
who  have  the  right  to  control  its  operations. 

That  which  directors  ought,  by  proper  diligence,  to  have  known  as  to  the  general 
course  of  the  bank's  business,  they  may  be  presumed  to  have  known  in  any 
contest  between  the  corporation  and  those  who  are  justified  by  the  circum- 
stances in  dealing  with  it  upon  the  basis  of  that  course  of  business. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

Jeff.  Chandler  and  Eppa  Hunfon^  for  appellants. 

Jas.  S.  Botsford,  R.  T.  Merrick,  and  M.  F.  Morris^  for  appellees. 
•  *Hablan,  J.  This  is  an  appeal  from  a  decree  in  two  suits  in  equity 
commenced  in  one  of  the  courts  of  the  state  of  Missouri,  and  thence 
removed  into  the  circuit  court  of  the  United  States  for  the  western 
district  of  that  state,  where  hy  consent  they  were  consolidated  for 
final  hearing.  The  question  presented  is  whether  the  appellant  the 
Daviess  County  Savings  Association,  a  banking  corporation  of  Mis- 
souri, doing  business  at  Gallatin,  in  that  state,  is,  under  the  circum- 
stances of  this  case,  estopped  to  deny  that  the  cancellation,  in  its 
name  and  by  its  cashier,  of  certain  notes  secured  by  trust  deeds  upon 
real  estate,  and  the  release  of  record  of  the  liens  given  by  those  deeds, 
was  by  its  authority  and  binding  upon  it.  The  facts  bearing  upon 
this  question,  as  they  are  disclosed  by  the  pleadings,  testimony,  and 
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stipulations  of  counsel,  are  substantially  as  will  be  now  stated.  On 
the  thirtieth  day  of  June,  1879,  one  Patrick  S.  Kenney  was  largely  in- 
debted to  that  association.  The  indebtedness  was  secured  by  recorded 
deeds  of  trust  upon  several  tracts  of  land,  in  some  of  which,  embrac- 
ing a  large  part  of  this  indebtedness  to  the  bank,  his  wife  had  not 
joined.  These  deeds  bore  date,  respectively,  February  8,  1872 ;  No- 
vember 17, 1873;  December  20, 1873 ;  August  28,  1874 ;  September 
21,  1874;  May  24,  1876;  and  April  1,  1876.  In  three  of  them  the 
trustee  was  Robert  L.  Tomlin,  who,  at  the  date  of  their  execution 
and  during  the  entire  period  covered  by  the  transactions  to  be  here- 
after recited,  was  a  director  and  the  cashier  of  the  bank.  Eenney 
and  wife  had  also  executed  and  delivered  a  deed  of  trust  upon  a^ 
portion  of  the  same  lands,  for  the  benefit  of  *  James  D.  Powers,  to  se-  * 
cure  a  debt  of  $5,000  and  interest.  As  to  the  lands  therein  described, 
it  gave  a  lien  superior  to  that  created  by  any  of  the  before-mentioned 
deeds,  except  the  one  of  date  February  8,  1872.  On  the  fifteenth 
day  of  July,  1876,  and  first  day  of  November  of  the  same  year,  re- 
spectively, the  Exchange  Bank  of  Breckinridge,  Missouri,  and  one 
Thomas  Byan,  obtained  judgments  for  money  against  Eenney,  which, 
on  June  80, 1879,  remained,  or  were  believed  by  those  interested  in 
them  to  remain,  liens  superior  to  that  given  by  the  foregoing  deed  of 
April  1,  1876. 

It  was  desired  by  Tomlin,  the  cashier,  to  have  Kenney's  indebted- 
ness to  the  bank  in  better  shape  than  it  was,  and  to  secure  further 
time  on  his  indebtedness  to  other  parties.  He  also  deemed  it  im^ 
portant  that  the  liens  upon  these  lands,  (whether  created  by  trust 
deeds  or  judgments,)  which  were  prior  to  those  held  by  the  bank, 
should  be  removed,  and  that  Mrs.  Kenney's  signature  be  obtained 
to  a  trust  deed  or  deeds  in  favor  of  the  bank,  covering  all  the  lands 
of  her  husband.  He  therefore  requested  Eenney  to  obtain  a  loan 
of  money  sufficient  to  satisfy  all  liens  prior  to  those  held  by  the  bank. 
Tomlin  did  not  wish  his  bank  to  make  further  advancements  to  Een- 
ney, believing  the  latter  would  be  more  prompt  with  strangers  than 
with  the  bank  in  paying  interest  as  it  matured.  In  order  to  effect 
the  desired  result,  application  was  made  by  the  cashier  to  Frank  & 
Darrow,  of  Coming,  Iowa,  for  a  loan  to  Eenney.  After  some  nego- 
tiations, that  firm  made  an  arrangement  with  Albert  S.  Webb,  B.  L. 
Belknap,  and  William  H.  Eane,  of  New  York,  trustees  under  the  will 
of  Henry  E.  Eemsen,  for  a  loan  of  money  to  Eenney  for  five  years, 
at  8  per  cent,  interest,  to  be  secured  by  a  trust  deed  on  his  lands, 
which  would  give  them  a  lien  prior  and  superior  to  that  held  by  all 
others,  including  the  bank.  It  was  expressly  agreed  between  Frank  & 
Darrow,  representing  the  trustees  of  Bemsen,  on  one  side,  and  Een- 
ney and  Tomlin,  the  latter  representing  his  bank,  on  the  other  side, 
that  the  money  thus  obtained  should  be  applied,  as  far  as  necessary, 
to  the  debts  secured  by  the  before-mentioned  Powers  deed  of  trust,® 
and  to  the  two^judgments  against  Eenney  ;  that  the  balance  should* 
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be  paid  to  the  bank,  which  should  then  oancel  and  surrender  the 
notes  held  against  £enney,  taking  a  new  note  from  him,  and  enter 
of  record  satisfaction  and  release  of  its  liens  under  the  several  deeds; 
that  Eenney  and  wife  should  execute  a  deed  of  trust,  giving  a  first 
lien  to  Bemsen's  trustees  to  secure  the  loan  by  them  made;  a  like 
deed,  giving  a  lien  subordinate  to  that  of  Bemsen's  trustees,  to  secure 
Frank  &  Darrow  in  the  sum  of  $1,000,  the  amount  stipulated  to  be 
paid  them  for  effecting  the  loan ;  that  Eenney  and  wife  should  also 
make  a  deed  of  trust  on  the  same  lands  to  the  Daviess  County  Sav- 
ings Association,  giving  a  lien  subordinate  to  those  given  to  Bemsen*s 
trustees  and  to  Frank  &  Darrow,  for  the  balance  of  their  claims 
against  Eenney  remaining  after  crediting  such  portion  of  the  $10,- 
000  received  from  Bemsen's  trustees  as  should  be  paid  to  the  bank. 
No  part  of  the  sum  received  from  Bemsen's  trustees  was  paid  di- 
rectly to  or  disbursed  by  Eenney;  but,  conformably  to  the  agreement 
between  the  parties,  $5,200  of  it  was  applied  in  satisfaction  of  the 
debt  secured  by  the  Powers  deed  of  trust,  $1,689.86  in  discharge 
of  the  two  personal  judgments  against  Eenney,  and  the  balance, 
$3,110.14,  was  paid  to  the  bank.  A  new  note  was  then  executed  to 
the  bank  by  Eenney,  and  the  $3,110.14  entered  on  its  books  as  a 
partial  payment  thereof.  Satisfaction  was  entered  of  record  in  the 
name  of  the  bank  by  its  cashier  of  all  the  debts  held  against  Eenney, 
and  the  old  deeds  of  trust  held  were  also  canceled  of  record  in  its 
name  by  the  cashier.  Deeds  of  trust  executed  by  Eenney  and  wife, 
of  date  July  1,  1879,  were  then  placed  upon  record,  all  on  August  6, 
1879,  but  distinctly  giving  liens  upon  the  lands  in  the  order  already 
indicated.  The  new  deed  to  the  bank,  in  addition,  expressly  pro- 
vides that  the  lien  thereby  created  is  subordinate  to  that  given  Bem- 
sen's trustees.  The  old  notes  of  Eenney  were  marked  by  the  cashier 
on  the  books  of  the  bank  as  paid,  and  the  new  note  entered  as  the 
one  Eenney  was  to  pay.  The  $3,110.14  went  into  the  general  funds 
Hof  the  bank,  and  was  used  in  its  business.  The  old  notes  and  deeds, 
•  being  first  stamped  by  the  cashier  as  "paid,"  were*placed  by  him  in 
an  envelope  maked  with  Eenney's  address.  The  cashier  had  prom- 
ised, when  this  arrangement  was  consummated,  to  send  them  to 
Eenney,  but  finding  the  package  containing  them  to  be  bulky,  they 
were  held  for  delivery  to  him  when  he  should  call  at  the  bank. 

The  Daviess  County  Saving  Association  was  organized  in  1865.  Of 
its  paid-up  capital  stock,  at  the  time  of  these  transactions,  all,  except 
a  very  small  amount,  was  owned  by  McFerran,  Hemry,  and  Tuggle, 
— McFerran  owning  a  majority  of  the  whole  stock.  McFerran  was 
elected  president,  and  from  sometime  in  1870  until  January  1, 1872, 
Tomlin  was  acting  cashier,  and  from  the  latter  date  until  January  1, 
1881,  he  was  cashier.  At  the  outset  the  business  seemed  to  have 
been  managed  entirely  by  the  cashier  under  the  general  supervision 
or  direction  of  McFerran.  But,  desiring  to  extend  the  field  of  his 
business  operations,  the  latter  removed  in  1873  to  Colorado,  and  there 
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engaged  in  banking  bnsiness.  He  did  not  return  to  Missouri  until 
February,  1881.  During  his  absence,  and  up  to  1879|  he  claimed  to 
be  the  president  of  the  association.  But  during  the  whole  period  of 
McFerran's  absence  the  exclusive  management  of  the  business  of  the 
bank  seemed  to  have  been  left  to  the  cashier,  without  interference 
from  any  quarter.  This  state  of  things  continued  even  after  the 
election  of  Hemry  as  president  on  the  first  day  of  January,  1879. 
Tuggle,  one  of  the  directors,  says  he  never  gave  much  attention  to 
the  affairs  of  the  bank.  He  resided  some  distance  from  Gallatin; 
came  to  town  about  once  a  month,  staying  sometimes  a  week;  was 
in  the  bank  frequently,  but  never  gave  much  attention  to  its  affairs; 
when  there  he  would  inquire  of  the  ofScers  how  it  was  '^running"  or 
''getting  along;"  but  he  never  examined  its  books,  money,  or  notes; 
and  when  in  town,  did  not,  he  says,  do  anything  about  "running  the 
affairs  of  the  bank."  He  testifies  that  the  meetings  of  the  board  of 
directors  were  "simply  for  the  purpose  of  electing  officers  and  declaring 
dividends."  He  knew  that  the  business  of  the  bank  was  varied,  pre- 
senting itself  in  different  forms;  that  deeds  of  trust  were  taken  from 
time  to  time;  and  that  in  the  course  of  its  business  it  was  necessary j, 
to  cancel  such  deeds.  Upon  cross-examination  he  said:  *"Tomlin? 
was  attending  to  the  business  of  the  bank  from  1878  up  to  the  time 
this  loan  was  made.  •  •  *  When  a  man  applied  to  the  bank  for 
a  loan,  or  to  have  a  deed  of  trust  changed,  or  the  security  changed, 
my  understanding  was  that  Tomlin  attended  to  it.  *  *  *  I  never 
questioned  Tomlin's  right  to  cancel  a  deed  of  trust  from  1873  to 
1879 ;  never  knew  of  any  other  director  questioning  his  right  daring 
that  time.  •  •  •  Tomlin  was  acting  as  cashier  from  1865  up  to 
the  time  of  making  this  loan,  and,  so  far  as  I  know,  was  transacting 
generally  all  the  business  necessary  to  be  transacted  here  at  the  bank.** 
When  asked  by  whom  he  expected  a  deed  of  trust  to  be  canceled, 
when  executed  by  one  who  applied  to  the  bank  for  a  loan,  and  gave 
other  security,  and  wished  that  deed  released,  his  answer  was :  "I  ex- 
pected Tomlin  attended  to  it."  When  asked  whom  he  supposed  had 
such  authority  from  1873  to  the  time  of  the  loan  in  question,  his 
answer  was:  "I  understood  he  [Tomlin]  was  doing  it.  I  never 
thought  much  of  it,  and  knew  nothing  about  his  authority."  Again, 
the  same  witness :  "My  understanding  is  that  Tomlin  was  doing  the 
business  of  the  bank.  Cannot  say  when  it  was  I  first  heard  of  this 
loan.  When  I  heard  it  I  did  not  do  anything."  Hemry,  the  other 
director,  and  who  was  elected  president  of  the  bank  for  1879,  said 
that  he  did  not,  nor  did  any  individual  director,  to  his  knowledge,  give 
orders  as  to  the  release  of  securities.  "To  be  very  particular,"  said 
he,  "I  don't  think  of  any  particular  case  in  which  I  directed  or  ad' 
vised."  It  thus  appears  that  from  1878  up  to  1880,  during  McFer- 
ran's absence  in  Colorado,  there  could  have  been  no  supervision  of 
the  business  by  him,  and  that  the  local  directors  surrendered  all  con- 
trol to  the  cashier,  who  was  their  co-director.     If  they  did  not  abdi- 
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cate  all  authority  as  directors,  they  acquiesced  in  the  cashier^s  as- 
samption  of  exclnsiye  management  of  the  bank's  business. 

Tomlin  understood,  and  from  the  conduct  of  the  directors  had  rea- 
son to  understand,  that  he  was  invested  with  full  authority  to  manage 
the  operations  of  the  bank  according  to  his  best  judgment,  and  with- 
wout  disturbing  the  directors.     This  explains  the  fact — which  is  quite 

•  extraordinary,  in  view  of  the*present  position  of  the  bank — that  from 
1873  to  1880,  inclusive,  Tomlin,  as  cashier,  entered  in  the  name  of 
the  bank,  upon  the  proper  records  of  the  county,  satisfaction  of  more 
than  150  different  deeds  of  trust  executed  to  secure  debts  held  by  the 
corporation.  In  no  instance  did  he  receive  previous  orders  to  do  so 
from  the  directors.  His  authority  or  duty  to  do  so  was  never  ques- 
tioned to  his  knowledge,  or  to  the  knowledge  of  any  one  having  busi- 
ness with  the  bank.  To  all  who  came  into  the  bank  or  had  transac- 
tions with  it  his  control  seemed  to  be  as  absolute  as  if  he  were  the 
owner  of  all  the  stock.  His  authority  to  make  the  arrangement  with 
Kenney,  Frank  &  Darrow,  and  Eemsen's  trustees,  was  never  ques- 
tioned by  any  one  until  February,  1880,  when  McFerran  returned 
from  Colorado  on  a  visit  to  Missouri.  Tomlin,  during  his  explanation 
of  the  details  of  that  arrangement,  exhibited  to  him  the  old  notes  and 
trust  deeds,  they  having  remained  in  his  possession  in  the  package 
in  which  he  originally  placed  them  for  Eenney.  McFerran  took  pos- 
session of  them,  claiming  that  they  were  the  property  of  the  bank, 
although  after  the  new  deed  of  trust  Eenney  had  given  up  the  land 
to  the  bank  and  took  back  a  lease  from  it.  The  bank,  having  through 
Tomlin's  management  and  with  the  money  obtained  from  Remsen's 
trustees  removed  the  lien  given  by  the  Powers  deed  of  trust,  and  the 
lien  or  the  claim  of  lien  upon  a  part  of  the  lands  in  virtue  of  the 
judgments  obtained  by  the  Exchange  Bank  of  Breckinridge  and  Byan, 
now  ignores  the  new  deed  of  trust,  and  seeks  to  foreclose  the  lien 
given  by  the  original  deeds,  thereby  defeating  the  prior  lien  given  to 
Bemsen's  trustees  by  the  deed  of  1879;  this,  upon  the  ground  that 
Tomlin,  as  cashier,  without  authority  and  without  their  knowledge, 
had  assumed  to  discharge  the  original  debts,  to  cancel  the  orif3:inal 
trust  deeds,  and  to  take  a  new  note  secured  by  a  new  deed  of  trust. 
It  is  to  be  observed  that  while  the  bank  repudiates  this  arrangement, 
upon  the  faith  of  which  Bemsen's  trustees  parted  with  their  money, 
it  retains  and  does  not  offer  to  return,  but  has  used  in  its  business, 

«  $3,110.14  of  the  sum  loaned  by  those  trustees  through  Frank  &  Dar- 

*  row  to  Eenney.  It  is  willing  to  accept  all  the  benefits  resulting*iTom 
the  acts  of  its  cashier,  but  endeavors  to  escape  the  burdens  attached 
to  it  by  the  agreement  of  the  parties. 

We  have  stated  with  some  fullness  the  circumstances  disclosed  by 
the  record,  so  that  the  general  expressions  in  this  opinion  may  be  in- 
terpreted by  the  facts  of  this  case.  To  permit  the  bank,  under  these 
circumstances,  to  dispute  the  binding  force  of  the  arrangement  made 
by  its  cashier  in  reference  to  Eenney's  indebtedness,  including  the 
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cancellation  of  the  old  note  and  trust  deeds,  and  the  acceptance  of 
the  new  ones,  would  be  a  mockery  of  justice.  It  is  quite  true,  as 
contended  by  counsel  for  appellants,  that  a  cashier  of  a  bank  has  no 
power,  by  virtue  of  his  oflSce,  to  bind  the  corporation  except  in  the 
discharge  of  his  ordinary  duties,  and  that  the  ordinary  business  of  a 
bank  does  not  comprehend  a  contract  made  by  a  cashier, — without 
delegation  of  power  by  the  board  of  directors, — involving  the  payment 
of  money  not  loaned  by  the  bank  in  the  customary  way.  U.  S.  Bank 
V.  Dunn,  6  Pet.  61;  17.  S.  v.  City  Bank  of  Columbus,  21  How.  856; 
Merchants*  Bank  v.  State  Bank,  10  Wall.  604.  Ordinarily,  he  has  no 
power  to  discharge  a  debtor  without  payment,  nor  surrender  the  as- 
sets or  securities  of  the  bank.  And,  strictly  speaking,  he  may  not, 
in  the  absence  of  authority  conferred  by  the  directors,  cancel  its  deeds 
of  trust  given  as  security  for  money  loaned, — certainly  not,  unless  the 
debt  secured  is  paid.  As  the  executive  officer  of  the  bank,  he  trans- 
acts its  business,  under  the  orders  and  supervision  of  the  board  of 
directors.  He  is  their  arm  in  the  management  of  its  financial  opera- 
tions. While  these  propositions  are  recognized  in  the  adjudged  cases 
as  sound,  it  is  clear  that  a  banking  corporation  may  be  represented 
by  its  cashier, — at  least  where  its  charter  does  not  otherwise  pro- 
vide,— ^in  transactions  outside  of  his  ordinary  duties,  without  his  au- 
thority to  do  so  being  in  writing,  or  appearing  upon  the  record  of  the 
proceedings  of  the  directors.  His  authority  may  be  by  parol  and 
collected  from  circumstances.  It  may  be  inferred  from  the  general 
manner  in  which,  for  a  period  sufficiently  long  to  establish  a  settled 
course  of  business,  he  has  been  allowed,  without  interference,  to  con- 
duct the  affairs  of  the  bank.  It  may  be  implied  from  the  conduct  or^ 
acquiescence  of  the  •corporation,  as  represented  by  the  board  of  di-* 
rectors.  When,  daring  a  series  of  years  or  in  numerous  business 
transactions,  he  has  been  permitted,  without  objection,  and  in  his  of- 
ficial capacity,  to  pursue  a  particular  course  of  conduct,  it  may  be 
presumed,  as  between  the  bank  and  those  who  in  good  faith  deal  with 
it  npon  the  basis  of  his  authority  to  represent  the  corporation,  that 
he  has  acted  in  conformity  with  instructions  received  from  those  who 
have  the  right  to  control  its  operations.  Directors  cannot,  in  justice 
to  those  who  deal  with  the  bank,  shut  their  eyes  to  what  is  going  on 
around  them.  It  is  their  duty  to  use  ordinary  diligence  in  ascertain- 
ing the  condition  of  its  business,  and  to  exercise  reasonable  control 
and  supervision  of  its  officers.  They  have  something  more  to  do 
than,  from  time  to  time,  to  elect  the  officers  of  the  bank,  and  to  make 
declarations  of  dividends.  That  which  they  ought,  by  proper  dili- 
gence, to  have  known  as  to  the  general  course  of  business  in  the  bank, 
they  may  be  presumed  to  have  known  in  any  contest  between  the 
corporation  and  those  who  are  justified  by  the  circumstances  in  deal- 
ing with  its  officers  upon  the  basis  of  that  course  of  business. 

These  principles  govern  the  case  before  us,  and  lead  necessarily  to 
V.3— 28 
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an  affirmance  of  the  decree  adjadging  the  surrender  and  cancellation  of 
the  old  deeds  and  the  notes  given  by  Kenney,  and  declaring  the  liens 
in  favor  of  Bemsen's  trustees  and  Frank  &  Darrow  to  bo  superior  to 
that  of  the  bank.    It  is  so  ordered. 


<109  U.  S.  629) 

In  re  Petition  of  Botbb  and  another  for  a  Writ  of  Prohibition.' 

(Janoaiy  7, 1884.) 

ADlORAIiTT    JURIBDI0n0ir->C0LLIBI0n  BBTWBBK   CaKAL-BOATB  OK  IlXnTOn  AHD 

Laxb  Micbioav  Canal. 

The  district  coart  of  the  United  States  for  the  northern  district  of  Illinois,  as  a 
court  of  admiralty,  has  Jurisdiction  of  a  suit  in  rem  against  a  steam  canal-boat, 
to  recover  damages  caused  by  a  ooUision  between  her  and  another  canal-boat, 
while  the  two  boats  were  naTigating  the  Illinois  and  Lake  Michigan  canal,  at 
a  point  about  four  mUes  from  its  Chicago  end,  and  within  the  bodj  of  Cook 
county,  Illinois,  although  the  libelant's  boat  was  bound  from  one  place  in  Illi- 
nois to  another  place  in  Illinois. 

Robert  Rae,  for  petitioners. 

I     C.  E.  Kremer^  for  respondents. 

•  *Blatohford,  J.  The  owners  of  the  canal-boat  Brilliant  and  her 
cargo  filed  a  libel  in  admiralty,  in  the  district  court  of  the  United 
States  for  the  northern  distriot  of  Illinois,  against  the  steam  canal- 
boat  B  &  G,  in  a  case  of  collision.  The  libel  alleges  that  the  Brilliant  is 
a  vessel  of  more  than  20  tons  burden,  and  was  employed,  at  the  time 
of  the  collision,  in  the  business  of  commerce  and  navigation  between 
ports  and  places  in  different  states  and  territories  of  the  United 
States,  upon  the  lakes  and  navigable  waters  connecting  said  lakes ; 
that  the  B  &  G  is  a  vessel  of  more  than  20  tons  burden,  and  was,  at 
the  time  of  the  collision,  enrolled  and  licensed  for  the  coasting  trade, 
and  employed  in  the  business  of  commerce  and  navigation  between 
ports  and  places  in  different  states  and  territories  of  the  United 
States,  upon  the  lakes  and  navigable  waters  of  the  United  States; 
that  in  August,  1882,  the  Brilliant,  while  bound  from  Morris,  Illinois, 
to  Gbicago,  Illinois,  towed,  with  other  canal-boats,  by  a  steam  canal- 
boat,  and  carrying  the  proper  lights,  and  moving  up  the  Illinois  and 
Lake  Michigan  canal,  about  four  miles  south  of  the  Ghicago  end  of 
the  canal,  was,  through  the  negligence  of  the  B  &  G,  struck  and 
sunk,  with  her  cargo,  by  the  B  &  G,  which  was  moving  in  the  oppo- 
site direction,  to  the  damage  of  the  libelants,  $1,500.  The  owners 
and  claimants  of  the  B  &  G  answered  the  libel,  giving  their  version  of 
the  collision,  and  alleging  that  it  was  wholly  due  to  the  faulty  naviga- 
tion of  the  Brilliant,  and  that  it  occurred  on  the  Illinois  and  Michi* 

la  C.  18  Fed.  Rep.  643. 
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gin  canal,  at  a  plaoe  within  the  body  of  Cook  county,  in  the  state  o' 
Illinois.  In  November,  1883,  the  distriot  court  made  an  interlocu- 
tory decree,  finding  that  both  parties  were  in  fault,  and  decreeing  S 
that  they  should  each  pay  one-half  of  the*damages  occasioned  by  the? 
collision,  to  be  thereafter  ascertained  and  assessed  by  the  court. 
The  owners  of  the  B  &  C  have  now  presented  to  this  court  a  petition 
praying  that  a  writ  of  prohibition  may  issue  to  the  judge  of  the  said 
district  court,  prohibiting  him  from  proceeding  further  in  said  suit. 
The  ground  alleged  for  the  writ  is  the  want  of  jurisdiction  of  the 
district  court,  as  a  court  of  admiralty,  over  the  waters  where  the  col- 
lision occurred. 

The  Illinois  and  Michigan  canal,  is  an  artificial  navigable  water- 
way, connnecting  Lake  Michigan  and  the  Chicago  river  with  the  Illi- 
nois river  and  the  Mississippi  river.  By  the  act  of  congress  of  March 
30,  1822,  c.  14,  (8  St.  659,)  the  use  of  certain  public  lands  of  the 
United  States  was  vested  in  the  state  of  Illinois  forever,  for  a  canal 
to  connect  the  Illinois  river  with  the  southern  bend  of  Lake  Michi- 
gan. The  act  declared  "that  the  said  canal,  when  completed,  shall 
be  and  forever  remain  a  public  highway,  for  the  use  of  the  govern- 
ment of  the  United  States,  free  from  any  toll  or  other  charge  what- 
ever for  any  property  of  the  United  States,  or  persons  in  their  serv- 
ice, passing  through  the  same."  This  declaration  was  repeated  in 
the  act  of  March  2,  1827,  c.  51,  (4  St.  284,)  granting  more  land  to 
the  state  of  Illinois  to  aid  it  in  opening  the  canal.  We  take  judicial 
notice  of  the  historical  fact  that  the  canal,  96  miles  long,  was  com- 
pleted in  1848,  and  is  60  feet  wide  and  6  feet  deep,  and  is  capable  of 
being  navigated  by  vessels,  which  a  canal  of  such  size  will  accommo- 
date, and  which  can  thus  pass  from  the  Mississippi  river  to  Lake 
Michigan  and  carry  on  interstate  commerce,  although  the  canal  is 
wholly  within  the  territorial  bounds  of  the  state  of  Illinois.  By  the 
act  of  1822,  if  the  land  granted  thereby  shall  cease  to  be  used  for  a 
canal  suitable  for  navigation,  the  grant  is  to  be  void.  It  may  prop- 
erly be  assumed  that  the  district  court  found  to  be  true  the  allega- 
tions of  the  libel,  before  cited,  as  to  the  character  and  employment  of 
the  two  vessels,  those  allegations  being  put  in  issue  by  the  answer. 

Within  the  principles  laid  down  by  this  court  in  the  cases  of  Thefi 
Daniel  Ball,  10  WaU.  557,  and  The  Montello,  20  Wall.  430,  which? 
extended  the  salutary  views  of  admiralty  jurisdiction  applied  in  The 
Oenesee  Chief,  12  How.  448,  The  Hine  v.  Trevor,  4  Wall.  555,  and 
The  Eagle,  8  Wall.  15,  we  have  no  doubt  of  the  jurisdiction  of  the 
district  court  in  this  case.  Navigable  water  situated  as  this  canal  is, 
used  for  the  purposes  for  which  it  is  used, — a  highway  for  commerce 
between  ports  and  places  in  different  states,  carried  on  by  vessels 
such  as  those  in  question  here, — ^is  public  water  of  the  United  States, 
and  within  the  legitimate  scope  of  the  admiralty  jurisdiction  con- 
ferred by  the  constitution  and  statutes  of  the  United  States,  even 
though  the  canal  is  wholly  artificial,  and  is  wholly  within  the  body  of 
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a  state,  and  subject  to  its  ownership  and  control;  and  it  makes  no 
difference  as  to  the  jurisdiction  of  the  district  court  that  one  or  the 
other  of  the  vessels  was  at  the  time  of  the  collision  on  a  voyage  from 
one  place  in  the  state  of  Illinois  to  another  place  in  that  state.  The 
Belfast,  7  Wall.  624.  Many  of  the  embarrassments  connected  with 
the  question  of  the  extent  of  the  jurisdiction  of  the  admiralty  disap- 
peared when  this  court  held,  in  the  case  of  The  Eagle,  ubi  supra,  that 
all  of  the  provisions  of  section  9  of  the  judiciary  act  of  September 
24,  1789,  €.  20,  (1  St.  77,)  which  conferred  admiralty  and  maritime 
jurisdiction  upon  the  district  courts,  were  inoperative,  except  the 
simple  clause  giving  to  them  '"exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction."  That  decision 
is  carried  out  by  the  enactment  in  section  563  of  the  Revised  Stat- 
utes, subd.  8,  that  the  district  courts  shall  have  jurisdiction  of  ''all 
civil  causes  of  admiralty  and  maritime  jurisdiction,*'  thus  leaving  out 
the  inoperative  provisions. 

This  case  does  not  raise  the  question  whether  the  admiralty  juris- 
diction of  the  district  court  extends  to  waters  wholly  within  the  body 
of  a  state,  and  from  which  vessels  cannot  so  pass  as  to  carry  on  com- 
merce between  places  in  such  state  and  places  in  another  state  or  in 
a  foreign  country;  and  no  opinion  is  intended  to  be  intimated  as  to 
jurisdiction  in  such  a  ease. 

The  prayer  of  the  petition  is  denied. 


(109  U.  S.  661) 

WiNOHBSTEB  &  PaBTBIDQE   MaNUF^O  Co.  V.  VWXOB. 

(January  7, 1884.) 

Dbbtoi^  and  CnBDrroB— Patmbntin  Wagons— Acceptance— DBLrvBBT  in  Part. 

For  the  purpose  of  settling  a  debt,  the  debtor  gave  to  the  creditor  orders  for  26 
wagons,  and  the  creditor  gave  to  the  debtor  a  written  reci'ipt,  which  he  ac- 
cepted, stating  that  the  wagons  were  to  be  received  in  payment  of  the  claim, 
provided  they  were  delivered  to  the  creditor  in  good  condition  and  merchanta- 
ble order,  and  that  it  was  understood  and  agreed  that  if  the  wagons  were  so 
delivered  in  good  condition  they  were  to  be  sold  for  tli«  highest  prices  that  could 
be  obtained  for  them,  and  the  surplus,  after  paying  the  debt  and  cost  of  sell- 
ing, should  be  refunded  to  the  debtor.  Twenty-one  of  the  wagons  were  deliv- 
ered, but  none  of  them  were  in  good  condition  and  merchantable  order.  The 
creditor  sold  19  of  them,  and  made  ineffectual  efforts  to  sell  the  other  2,  and, 
after  crediting  the  net  proceeds  of  sale,  sued  the  debtor  to  recover  the  balance 
of  the  debt.  ^Hdd,  that  the  receiving  the  21  wagons  and  proceeding  to  soil 
them  was  an  acceptance  of  ihem pro  tanto  in  payment  of  the  claim;  that  the 
contract  for  the  payment  in  wagons  was  unfulfilled  as  to  the  4  wagons  not  deliv- 
ered; and  that  the  price  for  which  the  19  wagons  were  sold,  and  the  selling 
value  of  the  2  not  sold,  had  no  bearing  on  the  case,  unless  there  was  a  surplus 
of  the  proceeds  of  sale  to  be  refunded  to  the  debtor  under  the  contract. 

Appeal  from  the  Supreme  Court  of  Utah  Territory. 
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F.  S.  Ricliards,  for  appellant, 

E.  D.  Hoge,  for  appellee.  S 

Blatchford,  J.  *This  is  an  appeal  from  the  supreme  court  of  Utah^ 
territory,  in  a  suit  brought  in  the  First  judicial  district  court  of  that 
territory,  in  March,  1882,  by  the  appellant,  a  Wisconsin  corporation, 
against  the  appellee,  to  recover  the  sum  of  $1,444.90,  and  interest 
from  the  filing  of  the  complaint.  The  complaint  contains  two  counts. 
The  first  sets  forth  that  the  appellee  owed  the  appellant  $2,832.40, 
for  a  balance  of  an  account;  that,  for  the  purpose  of  settling  such 
indebtedness,  the  appellee  gave  to  the  appellant's  agents,  on  the 
twenty-eighth  of  October,  1880,  six  orders,  on  six  different  parties  in 
Utah  territory,  for  the  delivery  to  such  agents  of  wagons,  25  in  num- 
ber, the  orders  being  severally  for  1,  3,  2,  5,  9,  and  5  wa<i;ons ;  that, 
at  the  same  time,  said  agents  executed  and  delivered  to  the  appellee 
a  receipt,  which  be  accepted,  as  follows: 

"Received  from  W.  W.  Funge  orders  on  the  respective  parties  named  in 
the  annexed  list,  for  wagons  therein  mentioned,  which  wagons  ai'e  to  be  re- 
ceived in  payment  of  the  claim  of  AVinchester  &  Partridge  Manufacturing 
Company  against  said  Funge  for  twenty-eight  hundred  and  thirty-two  doUara 
and  forty  cents,  provided  the  said  wagons  are  delivered  to  said  Wincliester 
&  Partridge  Manufacturing  Company,  or  their  agents,  W.  W.  Burton  &  Co., 
in  good  condition  and  merchantable  order,  at  the  respective  places  named  in^ 
said  orders,  on  presentation  thereof;  and  it  is  understood  and  agreed  that  if £J 
said^wagons  are  so  delivered  in  good  condition  and  promptly,  as  aforesaid,^ 
they  are  to  be  sold  to  the  best  advantage  and  for  the  highest  prices  that  can 
be  obtained  for  them,  and  any  surplus  of  the  proceeds  thereof  that  may 
remain  after  paying  said  debt  of  82,832.40,  and  the  actual  and  necessary  cost 
of  selling  the  same,  is  to  be  refunded  to  said  Funge,  unless  prior  to  tliat  time 
he  shall  have  been  paid  two  hundred  dollars,  ($200,)  which  he  agrees,  at  their 
option,  to  take  in  lieu  of  said  surplus,  and  in  full  settlement  of  his  account 
with  said  company." 

— ^that  4  of  the  wagons  covered  by  the  order  for  9  wagons  were  not 
delivered;  that  21  of  the  wagons  were  delivered,  but  were  none  of 
them  in  good  condition  and  merchantable  order;  and  that  the  ap- 
pellant had  sold  19  of  them  for  $1,807.43  net,  and  had  made  inef- 
fectual efforts  to  sell  the  other  2.  The  second  count  sets  forth  an 
indebtedness  of  the  appellee  to  the  appellant  of  $2,832.40,  for  a  bal- 
ance of  an  account,  in  August,  1880,  and  a  credit  thereon  of  the  net 
proceeds  of  certain  wagons,  leaving  due  $1,444.90,  with  interest  from 
the  filing  of  the  complaint. 

The  appellee  filed  a  demurrer,  and  alleged  therein  as  a  ground  of 
demurrer  to  the  complaint,  and  to  each  count  separately,  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  dis- 
trict court  sustained  the  demurrer,  and,  the  appellant  electing  to 
stand  by  its  complaint,  judgment  was  entered  in  favor  of  the  ap- 
pellee. The  supreme  court  affirmed  the  judgment,  and  the  case  is 
here  for  review.  We  are  of  opinion  that,  on  the  terms  of  the  re- 
ceipt, which  expressed  the  contract  between  the  parties,  the  appel- 
lant, or  its  agents,  were  required  to  determine,  on  receiving  the 
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wagons,  whether  they  were  in  good  condition  and  merchantable  or- 
S  der,  and  were  at  liberty  to  reject  them  if  not  meeting  those  conditions ; 
that  the  receiving  the  21  and  proceeding  to  sell  them^was  an  acceptance 
of  the  21  in  payment ^o  tanto  of  the  claim;  that  the  contract  for  the 
payment  in  wagons  was  unfulfilled  as  to  the  4  wagons  not  delivered ; 
and  thai  the  price  for  which  the  19  wagons  were  sold,  and  the  selling 
value  of  the  2  not  sold,  have  no  bearing  on  the  case  under  the  first 
count,  unless  there  be  a  surplus  of  the  proceeds  of  sale,  to  be  refunded 
to  the  appellee,  under  the  contract. 

As  to  the  second  count,  it  sets  forth  a  good  cause  of  action.  That 
count  does  not  involve,  on  its  face»  any  question  as  to  the  contract 
evidenced  by  the  receipt  embodied  in  the  first  count. 

The  judgment  of  the  supreme  court  is  reversed,  with  direction  to 
it  to  reverse  the  judgment  of  the  district  court,  and  to  take  or  direct 
such  further  proceedings  in  the  suit  as  may  be  according  to  law  and 
in  conformity  with  this  opinion. 


(110  U.  8.  «7) 

SusQTTSHANNA  BooM  Co.  and  others  v.  West  Bbanoh  Boom  Co. 

(January  7, 1884.) 

BUFBXMB  COUBT  OF  THB  UVITBD  STATES— JuaiBDICnOlT  TO  ReVISW  JUDOMBlTrS 

OF  Statb  Ooxjrts. 

The  supreme  court  of  the  United  States  has  no  Jarisdiction  to  review  the  judg- 
ment of  a  state  court  unless  a  federal  question  was  clearly  before  the  court 
when  the  Judgment  was  rendered ;  and  where,  upon  a  motion  for  a  rehearing 
by  the  state  court  after  judgment,  it  is  for  the  first  time  suggested  that  a  con- 
stitutional question  is  involved,  a  refusal  to  allow  the  motion  is  not  enough  to 
give  the  federal  court  jurisdiction. 

In  Error  to  the  Supreme  Court  of  Pennsylvania.  On  motion  U> 
dismiss. 

W.  A.  Wallace,  for  plaintiffs  in  error. 

S.  D.  Ball,  for  defendant  in  error. 

Waite,  G.  J.  The  Susquehanna  Boom  Company  was  incorporated 
by  the  general  assembly  of  Pennsylvania  on  the  twenty-sixth  of 
March,  1846,  and  as  early  as  1849  erected  under  its  charter  a  boom 
in  the  west  branch  of  the  Susquehanna  river,  at  Williamsport,  for 
the  purpose  of  securing  logs  and  other  lumber  floating  in  the  river. 
Its  charter  did  not  purport  to  confer  upon  it  any  exclusive  rights  to 
the  use  of  the  river  above  the  boom  for  bringing  logs  down.  On  the 
twenty-sixth  of  March,  1849,  the  West  Branch  Boom  Company  was 
incorporated  to  construct  and  maintain  a  boom  on  the  south  side  of 
the  west  branch  at  Lock  Haven^  about  25  miles  above  Williamsport. 
Under  its  charter  this  company  was  not  allowed  to  extend  its  boom 
more  than  half  way  across  the  river,  but  it  could  "erect  such  piers^ 
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-eide^branchesy  or  sheer-booms  as  might  be  necessary.  With  this  an-  • 
tbority  a  sheer-boom  was  constructed  in  the  north  half  of  the  stream. 
This  suit  was  begun  in  a  state  court  of  Pennsylvania  to  enjoin  the 
West  Branch  Company  from  maintaining  such  a  sheer-boom,  on  the 
ground  that  under  its  charter  no  such  structure  could  be  placed  by  it 
on  the  north  side  of  the  branch.  The  supreme  court  of  the  state,  on 
appeal,  decided  that  it  could  put  in  and  maintain  such  a  sheer-boom, 
and  adjudged  accordingly.  To  reverse  that  judgment  this  writ  of 
error  was  brought.  The  West  Branch  Company  now  moves  to  dis- 
miss the  writ  because  no  federal  question  is  involved.  It  is  clear  to 
our  minds  that  we  have  no  jurisdiction.  The  constitution  protects 
state  corporations  in  such  contracts  with  the  state  as  their  charters 
imply.  The  Susquehanna  Company,  whose  rights  are  involved,  was 
given  full  authority  to  erect  and  maintain  its  boom  at  Williamsport. 
That  undoubtedly  implied  the  right  to  use  the  river  as  others  used  it 
for  bringing  logs  to  the  boom.  The  West  Branch  Company  was  also 
authorized  to  construct  its  boom  in  the  south  half  of  the  rivef  at 
Lock  Haven.  Whether  it  could  under  its  chapter  put  a  sheer-boom 
in  the  north  half,  seems  to  have  been  a  Question  with  the  Susque- 
hanna Company,  and  this  suit  was  brought  to  have  that  question  set- 
tled. That  is  clearly  all  there  was  in  the  case  up  to  the  time  of  the 
final  decision  in  the  supreme  court,  whose  judgment  we  are  now 
called  on  to  review.  There  is  nowhere,  either  in  the  pleadings,  the 
evidence,  or  the  suggestions  of  counsel,  prior  to  the  judgment,  so  far 
as  we  have  been  able  to  discover,  even  an  intimation  that  the  Sus- 
quehanna Company  claimed  any  contract  right  under  its  charter  to 
exclude  the  West  Branch  Company  from  such  use  as  that  company 
was  making  of  the  north  half  of  the  stream.  The  only  controversy, 
apparently,  was  about  the  right  of  the  West  Branch  Company,  under 
its  charter,  to  such  use  at  all.  "Certainly,"  as  was  said  in  Brown  v. 
Colorado,  106  U.  S,  97,  [S-  C.  1  Sup.  Ct.  Eep.  175,]  "if  the  judg- 
ment of  the  courts  of  the  states  are  to  be  reviewed  here  on  such, " 
that  is  to  say,  federal,  "questions,  it  should  only  be  when  it  appears g 
unmistakably  that  the  court  either  knew,  or^ought  to  have  known,* 
that  such  a  question  was  involved  in  the  decision  to  be  made."  The 
fact  that  on  a  petition  for  rehearing  it  was  suggested  that  if  the 
charter  of  the  West  Branch  Company  was  so  construed  as  to  give  it 
the  right  to  maintain  its  sheer-boom  in  the  north  half  of  the  stream, 
that  charter  would  impair  the  obligation  of  the  contract  of  the  state 
with  the  Susquehanna  Company,  is  unimportant  here,  because  our 
jurisdiction  extends  only  to  a  review  of  the  judgment  as  it  stands  in 
the  record.  We  act  on  the  case  as  made  to  the  court  below  when 
the  judgment  was  rendered,  and  cannot  incorporate  into  the  record 
any  new  matter  which  appears  for  the  first  time  after  the  judgment 
on  a  petition  for  rehearing.  Such  a  petition  is  no  part  of  the  record 
on  which  the  judgment  rests. 

The  motion  to  dismiss  is  granted. 
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(110  u.  s.  6i; 


Ahebican  Biblb  Sooiett  and  another  v.  Pbiob. 

(January  7, 1884.) 

Rkmoval  to  Federal  Covbt— Sepabatb  Contboybrst  between  CmzBNS  ov 

DiFFBBBHT  STATES. 

Testator  bequeathed  certain  property  to  his  executors  in  trust  for  his  daughter  for 
life,  anci  after  her  death  for  her  children.  There  were  also  bequests  to  two  re> 
llgious  societies.  AIJ  the  parties  were  citizens  of  Illinois,  except  the  societies,, 
which  were  incorporated  elsewhere,  in  a  suit  by  the  daughter  to  annul  the 
will,  where  the  executors  and  the  religious  corporations  were  made  parties  de- 
fendant, held,  that  the  executors,  representing  the  children,  were  necessary 
parties  to  the  controversy,  and  that  the  religious  societies  could  not,  therefore, 
remove  the  suit  into  a  federal  court. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  UUnois. 

Oeo.  P.  Strang,  for  appellants. 

Ofi8tavii8  Koerner,  for  appellee. 

Waite,  C.  J.  This  is  an  appeal  from  an  order  remanding  a  cause 
which  has  been  removed  from  a  state  court.  The  case  is  as  follows : 
Isaac  Foreman,  a  citizen  of  Illinois,  died  on  the  twenty-eighth  of 
October,  1878,  leaving  a  will  by  which,  after  devising  certain  prop- 
gerty  to  his  wife,  Bebecca  Foreman,  for  life,  he  appointed  John  J. 
*  Thomas,  Frederick  H.  Pieper,  and  Theophilus  Harrison,  all* citizens 
of  Illinois,  his  executors.  After  directing  his  executors  to  convert  all 
his  property  into  money,  he  proceeded  as  follows : 

"(4)  After  the  payment  of  aU  my  just  debts,  I  give  and  bequeath  to  my 
said  executors  the  sum  of  two  thousand  dollars  ($2,000)  in  trust  for  the  use 
and  benefit  of  my  daughter,  Mary  Price,  during  her  natural  life.  I  de- 
sire my  said  executors  to  safely  loan  on  interest  said  sum  of  money,  and  pay 
to  my  said  daughter  the  Interest  or  profits  thereof  annually  during  her  life, 
and  after  her  death  the  proceeds  or  interest  thereof  to  be  paid  annually  for 
the  maintenance  and  education  of  her  child  or  children,  and  such  principal 
sum  to  be  paid  to  her  child  or  children  when  he,  she,  or  they  become  of  age. 
And  should  my  said  daughter  die  leaving  no  child  or  children,  or  should  all  of 
them  die  before  coming  of  age,  then  the  said  sum  of  two  thousand  dollars 
shall  be  payable  by  my  said  executors,  two-thirds  thereof  to  the  American  Bi- 
ble  Society,  and  one-third  thereof  to  the  Missionary  Society  of  the  Methodist 
Episcopal  Church  of  the  United  States  of  America.'' 

All  the  residue  of  the  proceeds  of  his  property  were  to  be  paid  over 
to  the  two  societies  in  the  same  proportions. 

This  suit  was  begun  by  Mary  Price,  a  citizen  of  Illinois,  the  daugh- 
ter, on  the  nineteenth  of  November,  1878,  to  set  aside  the  will  on  the 
ground  that  the  testator  was  of  unsound  mind  when  it  was  made. 
The  widow,  the  executors,  and  the  two  societies  were  all  made  defend- 
ants. A  joint  answer  was  filed  by  all  the  defendants  on  the  fourteenth 
of  January,  1879.  On  the  twenty-first  of  September,  1880,  the  widow 
filed  a  separate  answer,  in  which  she  set  forth  her  election  to  renounce 
the  will,  and  take  her  dower  and  legal  share  of  the  estate  of  her  bus- 
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band.  She  therefore  disclaimGd  all  interest  in  the  controversy. 
Thereupon  the  two  societies  fi^ad  a  petition  for  the  removal  of  the 
suit  to  the  circuit  court  of  the  Qnited  States  for  the  southern  district 
of  Illinois,  under  the  third  subdivision  of  section  639  of  the  Revised 
Statutes,  on  account  of  '^prejudice  and  local  influence."  When  the 
cate  got  to  the  circuit  court  it  was  remanded  on  the  ground  that  the 
executors  were  necessary  defendants  and  citizens  of  the  same  state 
with  the  complainant.  To  reverse  that  order  this  appeal  was  taken,  g 
*That  a  suit  cannot  be  removed  under  the  third  subdivision  of  section* 
639,  unless  all  the  parties  on  one  side  of  the  controversy  are  citizens 
of  different  states  from  those  on  the  other,  was  settled  in  the  cases  of 
the  Sewing-machine  Cos.  18  Wall.  687,  and  Vannevar  v.  Bryant,  21 
Wall.  43;  and  that  the  executors  were  necessary  parties  we  have  no 
doubt.  The  sum  of  $2,000  was  specifically  bequeathed  to  them  in 
trust  for  the  complainant,  Mrs.  Price,  during  her  life,  and  after  her 
death  for  her  children,  or,  in  case  of  their  death  before  coming  of  age, 
for  the  two  societies.  The  interest  of  the  children  is  left  entirely  to 
the  protection  of  the  executors,  and  is  not  represented  either  by  the 
mother,  who  is  complainant,  or  by  the  societies,  who  are  defendants. 
If  the  children  had  united  with  the  mother  in  contesting  the  will  the 
•case  might  have  been  different,  but  they  have  not  done  so,  and  their 
interests  must  be  treated  accordingly. 

Without,  therefore,  deciding  any  of  the  other  questions  which  have 
been  argued,  or  might  be  suggested,  the  order  remanding  the  case  is 
affirmed. 


<110  U.  a  42) 

Tatlob  and  another  v.  Bemiss  and  others. 

Bbkisb  and  others  v.  Taylob  and  another. 

Bemibs  (otherwise  Willis)  v.  Bbuiss  and  others. 

(January  7,  1884.) 

A.TT0BRET8 — OOETIlfOBET  FSBS— >TUTRIX   OF  MiKOH   ChILDREK — AUTHORITT   TO 

CoETRACiv— Payment  of  Monet. 

A  tutrix  of  minor  children,  legally  appointed  in  Louisiana,  is  authorized,  in  pur- 
suance of  the  duty  imposed  upon  her  of  prosecuting  the  legal  claims  of  the 
children,  to  bind  them  by  a  contract  with  an  attorney  for  the  prosecution  of 
the  claim. 

Ifach  a  contract  for  the  prosecution  of  a  claim  against  the  United  States  is  not 
void,  because  the  amount  of  compensation  is  made  contingent  upon  success, 
or  upon  the  sum  recovered,  unless  it  appears  that  the  agreement  was  clearly 
extortionate,  or  that  the  attorney  has  taken  an  undue  advantage  of  his  client. 

Where,  by  special  act  of  congress,  monev  was  made  payable  to  certain  minor  chil  • 
dren  in  Louisiana,  held,  that  a  pavment  in  the  District  of  Columbia,  to  Vhe  at- 
torney of  their  tutrix,  was  a  valid  payment. 
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Appeals  from  the  Supreme  Court  of  the  District  of  Columbia. 
Geo.  S.  Boutwell,  for  Taylor  and  Wood. 
Enoch  Totten^  for  Bemiss  and  others. 

89     F.  T.  Browning,  for  L.  J.  Bemiss. 

•  *  MiLLEB,  J.  Laura  J.  Bemiss,  widow  of  John  Bemiss,  having  » 
claim  against  the  United  States  pending  before  the  commisbion  com- 
monly called  the  southern  claims  commission,  under  the  act  of  March 
3,  1871,  employed  George  Taylor  and  F.  C.  Wood,  attorneys  at  law^ 
residing  in  Washington  Gitj,  to  prosecute  said  claim,  and  by  an  in- 
strument  in  writing  agreed  to  give  them  50  per  cent,  of  the  amount 
which  might  be  recovered.  The  sum  recovered  was  $27,310,  and, 
under  a  power  of  attorney  given  by  her  to  Mr.  Taylor,  he  received 
from  the  treasury  the  sum  of  $14,598.88,  and  Mrs.  Bemiss  the  bal- 
ance, of  $12,711.67.  The  present  suit  originates  in  a  bill  in  chan- 
cery brought  by  Belle  Bemiss,  Elizabeth  Bemiss,  and  Mattie  Bemiss,. 
minor  children  of  Mrs.  Bemiss  and  of  her  husband,  John  Bemiss,. 
deceased,  to  recover  of  Taylor  and  Wood,  and  of  Mrs.  Bemiss,  the 
money  thus  received.  Mrs.  Bemiss  makes  her  answer  a  cross-bill 
against  Taylor  and  Wood,  and  asserts  the  invalidity  of  her  contract 
with  them  for  compensation,  and  prays  also  that  they  may  be  re- 
quired to  refund  the  money  which  they  received  under  it.  To  the 
bill  and  cross-bill  Taylor  and  Wood  answer,  under  oath,  (and  their 
answer  is  in  no  material  matter  disproved,)  that  they  were  employed 
by  Mrs.  Bemiss  by  a  letter  written  from  Louisiana,  where  she  resided,, 
asking  them  to  accept  a  retainer  in  the  case,  by  reason  of  a  suggest 
tion  of  a  friend  of  hers  in  Louisiana,  and  she  offered  them  50  per 
cent,  of  the  amount  recovered  as  their  compensation.  To  this  they 
assented,  and  inclosed  her  a  contract  to  that  effect,  which  she  signed 
and  returned  to  them.  She  also  executed  a  power  of  attorney  to- 
them,  authorizing  them  to  manage  the  case  and  receive  the  sum 

^  awarded  to  her.     The  answer  further  states  that,  without  any  sug- 

7  gestion  from* them,  Mrs.  Bemiss  employed,  at  different  times,  two- 
other  attorneys  in  Louisiana,  to  each  of  whom  she  agreed  to  pay  10 
per  cent,  of  the  amount  of  the  award,  and  that  defendants  had  ad- 
vanced to  Mrs.  Bemiss,  pending  the  litigation,  the  sum  of  $800,  which,, 
with  interest  to  the  time  they  received  the  money  from  the  treasury, 
was  added  to  the  one-half  they  were  entitled  to  by  the  terms  of  the 
contract.  They  also  paid  the  10  per  cent,  out  of  their  share  to  each 
of  the  attorneys  employed  by  her,  so  that,  deducting  this  20  per  cent., 
and  the  money  advanced  to  her  and  its  interest,  they  received  for 
their  compensation  only  80  per  cent,  of  the  money  recovered,  or 
$8,193. 

It  is  urged  against  the  validity  of  this  contract  of  employment  that 
Mrs.  Bemiss  had  no  authority  to  bind  her  children,  the  minor  heirs 
of  her  deceased  husband,  by  such  a  contract,  and  that  as  to  their  in- 
terest in  the  award  it  is  void.  The  bill  of  the  minor  heirs  states  that 
Mrs.  Bemiss  had  been  appointed  by  the  proper  court  in  Louisiana. 
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tjatural  tutrix  of  tbese  children.  We  are  of  opinion  that  this  appoint- 
oient  made  it  her  duty  to  take  the  necessary  legal  steps  to  obtain  this 
money  from  the  United  States,  and  that,  whether  the  suit  was  brought 
in  her  own  name  or  in  hers  jointly  with  her  children,  she  was  equally 
bound  to  prosecute  it  with  diligence,  and  to  do  all  that  was  necessary 
to  recover  the  money.  It  would  be  a  queer  condition  of  the  law  if, 
while  it  imposed  this  obligation  upon  her,  it  gave  her  no  authority  to 
employ  counsel  to  prosecute  the  claim  before  the  only  legal  tribunal 
which  could  allow  it;  and  if  she  could  employ  counsel,  it  follows,  as 
a  matter  of  course,  she  could  make  a  contract  for  the  amount  of  their 
compensation.  This  agreement  would  bind  her  as  tutrix  as  well  as 
in  her  individual  right,  and  it  is  in  both  characters  she  professes  to 
contract.  Such  undoubtedly  is  the  law  of  Louisiana,  which  must 
govern  as  to  her  powers  as  tutrix,  since  it  is  there  she  was  appointed, 
and  there  both  she  and  her  children  resided  when  she  made  the  agree- 
ment with  Taylor  and  Wood.  Of  her  authority  to  make  such  a  con- 
tract as  tutrix  we  have  no  doubt.  ^ 
'Another  objection  raised  is  that,  since  by  the  act  of  congress  mak-? 
ing  the  appropriation  to  pay  the  money,  it  is  expressly  made  payable 
to  Mrs.  Bemiss  and  her  children  by  name,  her  authority  as  tutrix  un- 
der the  Louisiana  appointment  did  not  authorize  payment  to  her  in 
the  District  of  Columbia.  The  subject  of  such  payments  by  the  United 
States  to  administrators  appointed  in  the  states  is  very  fully  discussed 
in  the  case  of  Wyman  v.  U.  5.,  [ante,  417,]  decided  simultaneously 
with  the  present  case,  and  upon  the  principles  there  laid  down  we 
are  of  opinion  that  payment  to  Mrs.  Bemiss  as  tutrix  under  the  Louis- 
iana appointment  is  a  valid  payment,  and  that  she  is  responsible  un- 
der that  appointment,  and  the  receipt  of  the  money  by  herself  and  by 
her  authorized  attorney,  to  these  minors,  if  they  have  been  wronged. 
And  this  is  a  matter  of  accounting  with  them  in  her  fiduciary  char- 
acter of  tutrix. 

It  remains  to  be  considered  whether  there  is  in  this  contract  of  em- 
ployment anything  which,  after  it  has  been  fully  executed  on  both 
sides,  should  require  it  to  be  declared  void  in  a  court  of  equity,  and 
the  money  received  under  it  returned.  It  was  decided  in  the  case  of 
Stanton  v.  Embry,  93  U.  S.  648,  that  contracts  by  attorneys  for  com- 
pensation in  prosecuting  claims  against  the  United  States  were  not 
void  because  the  amount  of  it  was  made  contingent  upon  success,  or 
upon  the  sum  recovered.  And  the  well-known  difficulties  and  delays 
in  obtaining  payment  of  just  claims  which  are  not  within  the  ordi- 
nary course  of  procedure  of  the  auditing  officers  of  the  government, 
justifies  a  liberal  compensation  in  successful  cases,  where  none  is  to 
be  received  in  case  of  failure.  Any  other  rule  would  work  much  hard- 
ship in  cases  of  creditors  of  small  means,  residing  far  from  the  seat  of 
government,  who  can  give  neither  money  nor  personal  attention  to 
securing  their  rights.  This,  however,  does  not  remove  the  suspicion 
which  naturally  attaches  to  such  contracts,  and  where  it  can  be  shown 


Digitized  by 


Google 


4^  SUPfiEMS   COtJBT  REPOBTBB. 

that  tbey  are  obtained  from  the  suitor  by  any  nndue  influence  of  the- 
5  attorney  over  the  client,  or  by  any  fraud  or  imposition,  or  that  the 
*  compensation  is  clearly  excessive,  so  as  to  amount  to^extortion,  the- 
court  will  in  a  proper  case  protect  the  party  aggrieved.  While  50 
per  cent,  seems  to  be  more  than  a  fair  proportion  in  the  division 
between  client  and  attorney  in  an  ordinary  case,  we  are  not  pre- 
pared to  assume  that  it  is  extortionate  for  that  reason  alone,  and  the 
testimony  of  the  lawyers  on  that  subject,  taken  as  experts,  does  not 
justify  such  a  conclusion.  In  the  case  before  us,  it  is  beyond  dispute- 
that  the  attorneys  of  Mrs.  Bemiss  exercised  no  influence  over  her  what- 
ever in  adjusting  the  amount  of  the  fee  stipulated  in  the  agreement. 
They  had  never  known  her  until  this  employment,  and  it  was  through 
no  suggestion  of  theirs  or  any  agent  of  theirs  that  she  applied  to 
them.  Her  first  letter  to  them  on  the  subject  made  the  offer  of  50 
per  cent.,  and  no  more  was  asked  for  by  them.  The  evidence  of  twa 
of  the  judges  who  composed  the  court  shows  that  the  case  was  a  dif- 
ficult and  complicated  one,  and  that  both  Taylor  and  Wood  attended 
to  it  vigorously,  and  gave  it  much  time  and  attention,  and  that  it  was 
in  court  a  considerable  time.  It  seems  probable  that  Mrs.  Bemiss  was- 
an  impatient  and  not  very  wise  woman,  but  there  is  no  evidence  of 
such  weakness  of  mind  as  to  incapacitate  her  from  making  a  contract,, 
and  there  is  absolutely  no  evidence  of  any  advantage  taken  of  her  at 
any  stage  of  the  proceeding.  On  the  contrary,  the  payment  by  these 
principal  attorneys  of  two-fifths  of  the  fee  they  had  contracted  for  ta 
other  attorneys  employed  by  her  without  consulting  them,  for  which 
she  was  bound,  while  they  were  not,  shows  anything  but  harsh  or  op- 
pressive conduct,  and  would  go  far  to  mitigate  any  objection  to  en- 
forcing the  contract  founded  on  the  idea  of  excessive  compensation. 
We  are  of  opinion  that  on  the  appeal  of  Taylor  and  Wood  the- 
decree  of  the  court  below  must  be  reversed,  and  as  the  minor  chil- 
dren,  plaintiffs  below,  assign  no  error,  because  they  had  no  decree 
against  their  mother,  a  decree  must  be  rendered  in  that  court  dis-^ 
missing  the  bill. 
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(109  U.  8.  672) 

PoTosiAO  Steam-Boat  Co.  and  others  v.  Uppeii  Potomac  Steam- 
boat Co. 

Potomac  Steam-Boat  Co.  v.  Inland  &  Seaboard  Coasting  Co. 

(January  7,  1884.) 

Riparian  Riohts—Oontbtance  of  Land—  Wharybs  in  Washington  Citt  — 
Lands  of  Notlbt  Touno. 

One  Notlej  Toung,  the  original  proprietor  of  a  tract  of  land  upon  the  ijank  of  the 
Potomac  river^  now  forming  a  part  of  the  site  of  the  cit}*^  of  Washington, 
conveyed  it  with  all  appurtenances  to  trustees,  by  whom  it  was  conveyed  to 
the  United  States.  Certain  parts  of  this  land,  described  as  bounded  by  Water 
street,  were  certified  back  to  Notley  Young-and  others.  Water  street  was  not 
laid  out  at  the  time,  and  the  owners  of  the  water  lots  for  a  great  many  year^ 
used  the  land  to  the  water's  edge.  Beld^  that  the  United  States  retained  the 
fee-simple  in  the  strip  describM  as  Water  street,  and  that  all  rights  of  wharl> 
age  originally  appurtenant  to  the  land  had  passed  absolutely  to  the  United 
SUtes. 

Appeal  from  the  Supreme  Conrt  of  the  District  of  Columbia. 

John  Selden  and  Con.  Robinson,  for  appellants. 

Wm.  Bimey,  for  appellees. 

Nathl.  Wilson,  for  Inland  &  Seaboard  Coasting  Co.  k 

^Matthews,  J.  These  two  cases  were  heard  together  in  the  court  * 
below  and  in  this  court.  They  involve  the  same  questions  and 
depend  upon  facts  substantially  the  same,  appearing  in  a  single 
record.  The  claim  of  the  appellants  (who  were  plaintiffs  below)  is 
that,  being  owners  and  in  possession,  in  the  first  case,  of  square  No. 
472,  and,  in  the  second,  of  lot  No.  13,  in  square  No.  504,  on  the  plan 
of  the  city  of  Washington^  they  are  entitled  to  the  exclusive  right  to 
make  and  use  wharves  and  other  similar  improvements  in  the  Po- 
tomac river  opposite  or  in  front  of  these  lots,  which  are  separated 
from  it  by  Water  street;  and  the  object  of  the  bills  is  to  restrain  the 
defendants,  by  a  perpetual  injunction,  from  intruding  upon  and  dis* 
tnrbing  the  enjoyment  of  their  right.  This  claim  is  denied  by  the 
defendants,  who  assert  an  adverse  right  under  public  authorities 
acting  in  the  name  of  the  United  States.  This  issue  was  determined 
by  the  court  below  in  favor  of  the  defendants  by  decrees  dismissing 
the  bills,  which  decrees  these  appeals  bring  before  us  for  review. 
The  plaintiffs  derive  title  to  the  lots  mentioned  by  mesne  conveyances 
from  Notley  Young,  who  was  the  original  proprietor  of  a  tract  of 
about  400  acres,  known  as  the  Dudington  pastures,  lying  upon  the 
Potomac  river,  and  which  became  part  of  the  site  of  the  city  of 
Washington,  extending  along  the  river  from  Tiber  creek,  correspond- 
ing with  the  foot  of  Fourteenth  street  at  the  Long  bridge,  to  the 
grounds  of  the  United  States  arsenal. 

The  seventh  clause  of  the  compact  between  Virginia  and  Maryland^ 
of  March  28,  1785,  declared  that  "the  citizens  of  each  state  respect- 
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ively  shall  have  full  property  in  the  shores  of  the  Fotowmack  river 
adjoining  their  lands,  with  all  emoluments  and  advantages  thereunto 
belonging,  and  the  privilege  of  making  and  carrying  out  wharves  and 
S  other  improvements,  so  as  not  to  obstruct  or  injure  the  navigation  of 
?the  river/'  *  The  nature  and  extent  of  this  compact  were  considered 
by  this  court  in  Georgetown  v.  Alexandria  Canal  Co.  12  Pet.  91,  where 
it  was  declared  to  be  a  compact  between  the  states  as  such,  to  which 
the  citizens  of  neither  were  parties,  and,  being  subject  to  the  will  of 
the  states,  as  to  any  changes  in  its  stipulations,  it  was  equally  under 
the  control  of  congress  after  the  cession.  It  was  provided,  however, 
by  the  act  of  July  16, 1790,  (1  St.  180,)  accepting  the  District  of  Co- 
lumbia  as  the  seat  of  government  of  the  United  States,  ''that  the  oper- 
ation of  the  laws  of  the  state  within  such  district  shall  not  be  affected 
by  this  acceptance  until  the  time  fixed  for  the  removal  of  the  govern- 
ment thereto,  and  until  congress  shall  otherwise  by  law  provide."  It 
was  therefore  provided  by  the  general  assembly  of  Maryland,  by  an  act 
of  December  19,  1791,  §  12,  that  the  commissioners  of  the  district, 
appointed  by  the  president  under  the  act  of  congress  of  July  16, 1790, 
''shall,  from  time  to  time,  until  congress  shall  exercise  the  jurisdic- 
tion and  government  within  the  said  territory,  have  power  to  license 
the  building  of  wharves  in  the  waters  of  the  Potomac  and  the  eastern 
branch,  adjoining  the  said  city,  of  the  materials,  in  the  manner,  and 
of  the  extent  they  may  judge  durable,  convenient,  and  agreeing  with 
general  order.  But  no  license  shall  be  granted  to  one  to  build  a 
wharf  before  the  land  of  another,  nor  shall  any  wharf  be  built  in  the 
said  waters  without  license  as  aforesaid;  and  if  any  wharf  shall  be  built 
without  such  license,  or  different  therefrom,  the  same  is  hereby  de- 
clared a  common  nuisance."    Davis,  64. 

In  pursuance  of  this  authority,  the  commissioners  adopted  the  fol- 
lowing regulation  on  the  subject,  dated  July  20,  1796 : 

*'That  all  the  proprietors  of  water  lots  are  permitted  to  wharf  and  build 
as  tax  out  into  the  river  Potomac  and  the  eastern  branch  as  they  think  con- 
venient and  proper,  not  injuring  or  interrupting  navigation,  leaving  a  space, 
wherever  the  general  plan  of  the  streets  in  the  city  requires  it,  of  equal 
breadth  with  those  streets,  which,  if  made  by  an  individual  holding  the  ad- 
Jacent*property,  shall  be  subject  to  his  separate  occupation  and  use  until  the 
public  shall  reimburse  the  expense  of  making  such  street,  and  where  no 
street  or  streets  intersect  said  wharf,  to  leave  a  space  of  sixty  feet  for  a 
street  at  the  termination  of  every  three  hundred  feet  of  made  ground;  the 
buildings  on  said  wharves  or  made  ground  to  be  subject  to  the  general  regu- 
lations for  buildings  in  the  city  of  Washington,  as  declared  by  the  president; 
wharves  to  be  built  of  such  materials  as  the  proprietors  may  elecf  Pages 
408,  409,  Proceed.  Com'rs,  1791  to  1795. 

This  regulation  was  submitted  to  President  Washington,  who  di- 
rected it  to  be  published  by  letter  dated  at  Mt.  Yemon,  September  18, 
1795.  In  the  mean  time,  Notley  Toung  and  the  other  proprietors, 
whose  proposal  had  been  accepted,  by  distinct  conveyances,  but  in 
like  form,  had  conveyed  to  Thomas  Beall  and  John  M.  Gantt,  as 
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trustees,  the  several  tracts  of  land  which  were  to  constitute  the  terri- 
tory of  the  city  of  Washington.  That  of  Notley  Toung  was  dated  June 
29,  1791,  and  conveyed,  in  fee-simple,  "all  the  lands  of  him,  the  said 
Notley  Young,"  therein  described,  to  have  and  to  hold,  "with  their 
appurtenances,"  in  consideration  **of  the  uses  aud  trusts"  therein 
mentioned,  and  "to  and  for  the  special  trusts  following,  and  no 
other:" 

*'That  all  the  lands  hereby  bargained  and  sold,  or  such  part  thereof  as  may 
be  thought  necessary  or  proper  to  be  laid  out,  together  with  other  lands 
within  the  said  limits,  for  a  federal  dty,  with  such  streets,  squares,  parcels, 
and  lots  as  the  president  of  the  United  States  for  the  time  being  shall  ap- 
prove; and  that  the  said  Thomas  Beall  of  George  and  John  M.  Gantt,  or  the 
survivor  of  them,  or  the  heirs  of  such  survivor,  shall  convey  to  the  commis- 
sioners for  the  time  being,  appointed  by  virtue  of  the  act  of  Congress  enti- 
tled *An  act  for  establishing  tiie  temporary  and  permanent  seat  of  the  govern- 
ment of  the  United  States,'  and  their  successors,  for  the  use  of  the  United 
States  forever,  all  the  said  streets  and  such  of  the  said  squares,  parcels,  and 
lots  as  the  president  shall  deem  proper,  for  the  use  of  the  United  States;  and^ 
that,  as  to  the  residue  of  said  lots  into  which  the  said  lands  hereby  bargained  g 
and  sold  shall  have  been  laid  off  and  divided,  that  a  fair*and  equal  division* 
of  them  shall  be  made;  and  if  no  other  mode  of  division  shall  be  agreed  on, 
by  consent  of  the  said  Notley  Young  and  the  commissioners  for  the  time  being, 
then  such  residue  of  the  said  lots  shall  be  divided,  every  other  lot  alternate 
to  the  said  Kotley  Young;  and  it  shall  In  that  event  be  determined  by  lot 
whether  the  said  Notley  Young  shall  begin  with  the  lot  of  the  least  number 
laid  out  on  the  said  lands  or  the  following  number;  and  all  the  said  lots  which 
may  in  any  manner  be  divided  or  assigned  to  the  said  Notley  Young  shall 
thereupon,  together  with  any  part  of  the  said  bargained  and  sold  lands,  if 
any,  which  shall  not  have  been  laid  out  on  the  said  city,  be  conveyed  by  the 
said  Thomas  Beall  of  George  and  John  M.  Gantt,  or  the  survivor  of  them,  or 
the  heirs  of  such  survivor,  to  him,  the  said  Notley  Young,  his  heira  and  as- 
signs," etc 

It  was  also  stipulated  therein  that  the  said  Beall  and  Gantt  should,  at 
the  request  of  the  president  of  the  United  States,  convey  all  or  any 
of  said  lands  which  should  not  then  have  been  conveyed  in  execution 
of  the  trusts  aforesaid,  to  such  persons  as  he  should  appoint,  in  fee- 
simple,  subject  to  the  trusts  remaining  to  be  executed,  and  to  the  end 
that  the  same  might  be  perfected.  Accordingly,  on  October  3, 1796, 
the  president  requested  Beall  and  Gantt  to  convey  all  the  unconveyed 
residue  of  the  land  granted  by  Notley  Young  to  Scott,  Thornton,  and 
White,  then  commissioners,  appointed  under  the  act  of  July  16, 179Q, 
"in  fee-simple,  subject  to  the  trusts  yet  remaining  to  be  executed;'* 
and  on  November  30, 1796,  Beall  and  Gantt  accordingly  conveyed  by 
deed  in  fee-simple  to  the  commissioners  last  named.  In  the  mean 
time,  however,  the  plan  of  the  city  had  been  adopted  and  promulgated, 
on  maps  of  which  were  laid  out  the  squares,  lots,  public  grounds,  and 
streets;  and  on  October  18,  179^,  a  division  had  been  made  between 
Notley  Young  and  the  commissioners,  in  execution  of  the  trusts  of  the 
deed  from  him  to  Beall  and  Gantt,  of  which  square  No.  504  fell  to 
the  public  and  square  No.  472  to  Notley  Young.     No  deed  was  made 
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£  by  Beall  and  Gantt  to  Notley  Young  for  square  No.  472,  but  on  Jan- 
5f  uary  13,  1797,  the  commissioners^recorded  in  their  book,  which  by 
law  they  were  authorized  to  keep  for  that  purpose,  their  certificate 
that  they  and  Young  had  agreed  ''that  the  whole  of  the  same  square 
shall  remain  to  the  said  Notley  Young  agreeably  to  the  deed  of  trust 
concerning  lands  in  the  said  city,"  and  attached  thereto  a  plat  of  the 
square,  its  boundaries  as  follows :  "Bounded  on  the  north  by  L  street, 
four  hundred  and  seventy-nine  feet  four  inches ;  the  south  by  M  street 
south,  three  hundred  and  fifty-seven  feet  three  inches ;  the  east  by  Sixth 
street  west,  two  hundred  and  eighty-nine  feet  ten  inches ;  the  south- 
west by  Water  street,  three  hundred  and  fourteen  feet  three  inches," — 
as  per  return  dated  December  24, 1798,  A  similar  entry  and  record  were 
made  in  respect  to  square  504,  the  plat  of  which  shows  a  subdivision  of 
the  entire  square  into  lots,  of  which  five,  lot  No.  13  being  one  of  them, 
front  on  Water  street,  running  back  to  an  alley  which  separates  them 
from  all  the  other  lots  in  the  square.  The  legal  title  to  this,  and 
other  squares  allotted  to  the  public,  passed  to  the  commissioners  of 
the  district  by  the  deed  irom  Beall  and  Gantt;  and  the  legal  estate 
to  square  472  and  the  others  allotted  to  Notley  Young,  vested  in  him 
in  fee-simple,  by  virtue  of  the  certificates  recorded  in  the  commis- 
sioners' book,  under  a  law  of  Maryland,  of  December  28,  1793, 
(Burch,  Dig.  224,)  which  gave  effect  to  it,  "according  to  the  import 
of  such  certificates."  A  similar  certificate  was  made  and  recorded 
October  18,  1794,  to  the  effect  that  James  Greenleaf  had  become  the 
purchaser  of  857  lots,  for  which  he  had  fully  paid,  the  legal  title  to 
which  in  fee-simple  had  vested  in  him,  and  among  them  is  enumer- 
ated square  504.  The  plaintiffs  claim  lot  18  in  that  square  under 
Greenleaf 's  title. 

It  has  been  observed  that  both  squares,  No.  472  and  No.  504,  are 
bounded  on  the  south-west  by  Water  street.  This  street  was  desig- 
nated, on  the  adopted  plan  of  the  city,  as  occupying  the  whole  line 
of  the  river  front,  and  separating  the  line  of  the  squares  from  the 
river  for  the  entire  distance  from  Fourteenth  street  to  the  arsenal. 
S  It  is  alleged  in  the  bill  in  respect  to  this  street  that  there  was  traced 
-*  on  the  map  of  the  city^^'but  a  single  line  denoting  its  general  course 
and  direction;  that  the  dimensions  of  said  Water  street,  until  the 
adoption,  on  the  twenty-second  day  of  February,  1839,  of  the  certain 
plan  of  one  William  Elliott,  as  hereinafter  more  particularly  men- 
tioned, were  never  defined  by  law;  and  that  the  said  Water  street  was 
never,  in  fact,  laid  out  and  made  in  the  said  city  until  some  time 
after  the  close  of  the  recent  civil  war ;  that  before  the  commencement 
of  said  civil  war  one  high  bluff  or  cliff  extended  along  the  bank  of 
said  river,  in  said  city  of  Washington,  from  Sixth  street  west  to  Four- 
teenth street  west ;  that  to  the  edge  thereof  the  said  bluff  or  cliff,  be- 
tween the  points  aforesaid,  was  in  the  actual  use  and  enjoyment  of 
the  owners  of  the  land  which  it  bounded  towards  the  said  river;  that 
public  travel  between  the  two  streets  last  above  mentioned,  along  the 
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said  river,  could  only  be  accomplished  by  passing  over  a  sandy  beach, 
and  then  only  when  the  tide  was  low;  and  that  what  is  now  the  path 
of  Water  street,  between  the  two  streets  aforesaid,  was  and  has  been 
made  and  fashioned  by  cutting  down  the  said  cliff  or  bluff  and  filling 
in  the  said  stream  adjacent  thereto/' 

These  allegations,  in  substance,  are  admitted  in  the  answer  to  be 
true,  with  the  qualification  that  the  width  of  the  street  was  left  un- 
defined because  it  constituted  the  whole  space  between  the  line  of  the 
squares  and  the  river,  whatever  that  might  be  determined  to  be  from 
time  to  time,  but  that  the  commissioners,  on  March  22,  1796,  made 
an  order  directing  it  to  be  laid  out  80  feet  in  width,  from  square  1079 
to  square  east  of  square  1025,  and  to  ''run  out  the  squares  next  to 
the  water  and  prepare  them  for  division,  *'  and  that  it  was  so  desig- 
nated on  maps  of  the  city  in  1803.  If  not,  the  inference  is  all  the 
stronger  that  the  whole  space  south  of  the  line  of  the  lots  was  in- 
tended to  be  the  property  and  for  the  use  of  the  public.  Barclay  v. 
IIowcWs  Lessees,  6  Pet.  504.  In  Rowan's  ExWs  v.  Portland,  8  B. 
Mon.  232-239,  that  inference  was  declared  to  be  the  legal  result  of 
such  a  state  of  facts.  It  is  quite  certain  that  such  a  space  was  desig- 
nated on  the  official  map  of  the  city  as  originally  adopted,  the  divis- 
ion and  sale  of  the  squares  and  lots  being  made  in  reference  to  it. 
S  What  the  legal  effect  of  that  fact  is  we  shall  hereafter  inquire,  and 
7  while  we  do  not^consider  it  to  be  qualified  by  the  circumstances  set 
forth  as  to  the  actual  history  of  the  street  as  made  and  used,  they 
perhaps  sufficiently  account  for  the  doubt  and  confusion  in  which  the 
questions  of  right  brought  to  issue  in  this  litigation  seem,  for  so  long 
a  period,  to  have  been  involved.  The  transaction  between  Notley 
Toung  and  the  public  authorities,  as  evidenced  by  the  documents 
and  circumstances  thus  far  set  forth,  was  equivalent  in  its  result  to 
a  conveyance  by  him  to  the  United  States  in  fee-simple  of  all  his  land 
described,  with  its  appurtenances,  and  a  conveyance  back  by  tha 
United  States  to  him  of  square  No.  472,  and  to  Greenleaf  of  squar« 
No.  r)04,  bounded  and  described  as  above  set  forth,  leaving  in  the 
United  States  an  estate  in  fee-simple,  absolute  for  all  purposes,  in 
the  strip  of  land  designated  as  Water  street,  intervening  between  the 
line  of  the  squares  as  laid  out  and  the  Potomac  river. 

The  very  point  as  to  the  nature  of  this  title  was  decided  in  the 
case  of  Van  Ness  v.  The  Mayor,  etc.,  of  Washington,  4  Pet.  232.  It  was 
there  said  by  Mr.  Justice  Stoby,  delivering  the  opinion  of  the  court, 
(page  285 :) 

"Here  we  have  a  solemn  instrument  embodying  the  final  intentions  and 
agreements  of  the  parties,  without  any  allegations  of  mistake,  and  we  are  to 
construe  that  instrument  according  to  the  legal  import  of  its  terms.  Now, 
upon  such  legal  import,  there  do  not  seem  grounds  for  any  reasonable  doubt. 
The  streets  and  public  squares  are  declared  to  be  conveyed  '  for  the  use  of  the 
United  States  forever.'  These  are  the  very  words  which  by  law  are  required 
to  vest  an  absolute  unconditional  fee-simple  in  the  United  States.  They  are 
V.3— 29 
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the  appropriate  terms  of  art,  if  we  may  so  say,  to  express  an  unlimited  use 
in  the  government.  If  the  govemment  were  to  purchase  a  lot  of  land  for 
any  general  purpose,  they  are  the  very  words  which  the  conveyance  would 
adopt  in  order  to  grant  an  unlimited  fee  to  the  use  of  the  government.  There 
are  no  other  words  or  references  in  the  instrument  which  control  in  any 
manner  the  natural  meaning  of  them.  There  are  no  objects  avowed  on  the 
face  of  it  which  imply  any  limitation.  How,  then,  can  the  court  defeat  the 
'legal  meaning  and  resort  to  a  conjectural  intent?" 

*  *It  was  accordingly  decided  in  that  case  that  the  ownership  of  the 
liHid  over  which  the  streets  in  the  city  of  Washington  had  been  laid 
out  on  the  original  plan  was  vested  by  the  deeds  of  the  proprietors  in 
the  United  States  so  completely  and  unconditionally  that  congress 
might  lawfully  dispose  of  it  to  private  persons,  or  otherwise  convert 
it  to  any  use  whatever.  It  was  also  decided  in  that  case  that  the 
legal  effect  of  the  final  instrument  which  defined  and  declared  the 
intentions  and  rights  of  the  parties,  could  not  be  modified  or  con- 
trolled by  proof  any  of  preliminary  negotiations  or  agreement.  ''The 
general  rule  of  law  is,"  said  the  court,  "that  all  preliminary  nego- 
tiations and  agreements  are  to  be  deemed  merged  in  the  final  settled 
instruments  executed  by  the  parties,  unless  a  clear  mistake  be  es- 
tablished." This  applies  not  only  to  the  formal  deeds  from  Notley 
Toung  to  Beall  and  Gantt,  and  from  them  to  the  commissioners,  but 
also  to  the  certificates  and  plats  made  and  recorded  by  the  latter, 
which,  under  the  Maryland  act  of  December  28,  1793,  (Burch,  Dig. 
224,)  "shall  be  sufficient  and  effectual  to  vest  the  legal  estate  in  the 
purchasers,  their  heirs  and  assigns,  according  to  the  import  oj  such 
certificates,  without  any  deed  or  formal  conveyance."  It  is  under 
and  according  to  these  certificates,  granted  to  Notley  Young  and 
Greenleaf  that  the  plaintiffs  derive  their  title;  and  parol  evidence 
to  contradict,  vary,  or  explain  them  is  no  more  to  be  admitted  than 
if  they  were  formal  conveyances.  Williams  v.  Ingell,  21  Pick.  288. 
For  this  reason  we  reject,  as  without  legal  value,  the  book  called 
"Division  Book  No.  1,"  referred  to  as  showing  a  list  of  the  squares 
and  lots  assigned  to  Notley  Young  in  the  division,  and  containing  an 
entry  as  to  square  472  as  having  a  water  front  of  314  feet  3  inches. 
It  is  not  well  authenticated  as  a  contemporary  and  original  book,  and 
is  not  one  which  it  was  the  official  duty  of  the  commissioners  to  keep. 
However  convenient,  therefore,  it  may  be  as  a  book  of  reference  for 
examiners  of  title  in  facilitating  searches,  it  has  not  the  quality  of  a 
public  record. 

I     What  effect  upon  the  riparian  rights  of  Notley  Young  would  have 

•  resulted  from  the  creation  of  a  perpetual  easement  for  a^public  way 
over  Water  street  by  a  grant  to  the  United  States  to  that  use  alone, 
the  title  and  right  of  possession  in  the  soil  for  all  other  purposes  re- 
maining in  the  original  proprietor,  it  is  unnecessary  to  discuss.  The 
decisive  circumstance  in  the  present  case  is  that  the  United  States 
became  the  riparian  proprietor,  and  succeeded  to  all  the  riparian 
rights  of  Notley  Young,  by  becoming  the  owner  in  fee-simple  absolute 
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of  the  strip  of  land  that  adjoined  the  river  and  intervened  between  it, 
and  what  remained  to  the  original  proprietor,  Notley  Toang,  after 
that  conveyance;  and  the  successors  to  his  title  had  no  other  or  greater 
rights  in  Water  street,  or  the  land  on  which  it  was  laid  out  and  even- 
tually made,  than  any  other  individual  members  of  the  public.  While 
it  remained  a  street  it  was  subject  to  their  use  as  a  highway  merely, 
over  which  to  pass  and  repass,  and  without  the  consent  of  the  United 
States,  as  proprietor,  was  subject  to  no  private  use  whatever.  The 
right  of  wharfage  remained  appurtenant  to  it,  because,  as  land  adja- 
cent to  the  river  that  right  was  annexed  to  it  by  law  and  could  be  ex- 
ercised on  it  by  the  proprietor,  but  was  severed  by  the  severance  of 
the  title  from  the  remainder  of  the  original  tract,  to  the  whole  of 
which  it  had  formerly  pertained. 

In  reference  to  the  squares  and  lots  lying  north  of  the  street,  it  may 
be  said  of  the  wharfage  right  claimed,  as  was  said  in  Linihicum  Y.Ray, 

9  Wall.  241:  ''It  is  in  no  way  connected  with  the  enjoyment  or  use 
of  the  lot,  and  a  right  not  thus  connected  cannot  be  annexed  as  an  in- 
cident to  land  so  as  to  become  appurtenant  to  it.*'  A  riparian  pro- 
prietor, in  the  language  of  Mr.  Justice  Milleb,  in  Yates  v.  Milwaukee, 

10  Wall.  497-504,  is  one  ''whose  land  is  bounded  by  a  navigable 
stream;"  and  among  the  rights  he  is  entitled  to  as  such,  are  "access 
to  the  navigable  part  of  the  river  from  the  front  of  his  lot,  the  right  to 
make  a  landing,  wharf,  or  pier  for  his  own  use  or  for  the  use  of  the 
public,  subject  to  such  general  rules  and  regulations  as  the  legislature 
may  see  proper  to  impose  for  the  protection  of  the  rights  of  the  pub- 
lic, whatever  those  may  be."     Weber  v.  Harbor  Comers,  18  Wall.  57. | 

In  Massachusetts,  where  it  is  held  that,  by  virtue  of  the*ordinance* 
of  1647.  if  lands  be  described  as  bounded  by  the  sea,  the  grantee  will 
hold  the  lands  to  low- water  mark,  so  that  he  does  not  hold  more  than 
100  rods  below  high-water  mark,  {Storer  v.  Freernan,  6  Mass.  485 ; 
Com.  V.  Charlestown,  1  Pick.  180;}  yet  it  is  also  held  that  where  an 
ancient  location  or  grant  by  the  proprietors  of  a  township  bounded 
the  land  granted  by  a  way,  which  way  adjoined  the  sea  shore,  the  or- 
dinance did  not  pass  the  flats  on  the  other  side  of  the  way  to  the 
grantee.  CodmanY.  Winslou^  10  Mass.  146.  And  in  Maine  it  was 
decided  that  a  grantee,  bounded  by  high-water  mark,  is  not  a  ripa- 
rian proprietor,  nor  within  the  ordinance.  Lapish  v.  Bangor,  8  Greenl. 
85.  In  New  Jersey  it  is  spoken  of  as  "the  right  of  an  owner  of  lands 
upon  tide- waters  to  maintain  his  adjacency  to  it  and  to  profit  by  this 
advantage,"  {Stevenson  v.  Paterson,  etc.,  B.  Co.  34  N.  J.  Law,  532- 
556,)  and  as  a  right  "in  the  riparian  owner  to  preserve  and  improve 
the  connection  of  his  property  with  the  navigable  water."  Keypori 
Case,  3  C.  E.  Green,  516.  The  riparian  right  "is  the  result  of  that 
full  dominion  which  everyone  has  over  his  own  land,  by  which  he  is 
authorized  to  keep  all  others  from  coming  upon  it  except  upon  his 
his  own  terms."  Rowan's  ExWs  v.  Portland,  8  B.  Mon.  232.  It  is  "a 
form  of  enjoyment  of  the  land  and  of  the  river  in  connection  with  th« 
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land.**  Lord  Caibns  in  Lyon  v.  Fishmonger's  Go.  1  App.  Cas.  662, 
672.  "It  seems  to  us  clear,"  said  Pollock,  C.  B.,  in  Stockport  Water- 
works  Co.  V.  Potter,  3  Hurl.  &  Co.  300-326,  "that  the  rights  which  a 
riparian  proprietor  has  with  respect  to  the  water  are  entirely  derived 
from  his  possession  of  land  abutting  on  the  river.  If  be  grants  away 
a  portion  of  his  land  so  abutting,  then  the  grantee  becomes  a  riparian 
proprietor  and  has  similar  rights." 

No  inference  in  such  a  case  arises  against  the  riparian  right  of  the 
grantee  because  the  land  has  been  granted  for  a  street.     On  the  con- 
trary, as  was  said  in  Barney  y.  Keokuk,  94  U.  S.  324-340,  "a  street 
bordering  on  the  river,  as  this  did,  according  to  the  plan  of  the  town 
S  adopted  by  the  decree  of  partition,  must  be  regarded  as  intended  to  be 

•  used  for  the  purposes  of*access  to  the  river  and  the  usual  accommo- 
dations of  navigation  in  such  a  connection ; "  that  is,  as  appears  by 
the  decision  in  that  case,  to  be  used  by  the  public  for  such  purposes, 
as  well  as  a  highway,  in  contradistinction  to  the  exclusive  right  of  one 
claiming  riparian  lights  as  owner  of  the  soil.  Godfrey  v.  City  of  Alton, 
12  111.  29.  "If  the  city,"  said  this  court  in  New  Orleans  v.  U.  S.  10  Pet. 
663-717, "can  claim  the  original  dedication  to  the  river,  it  has  all  the 
rights  and  privileges  of  a  riparian  proprietor." 

Notley  Toung  and  the  successor  to  his  title  had  no  property  in  the 
street,  not  even  the  right  to  insist  that  it  should  be  maintained  as 
such.  The  United  States  held  its  title  to  the  land  over  which  it  was 
laid  out,  for  its  own  use,  and  not  in  trust  for  any  person  or  for  any 
purpose.  In  that  respect  the  case  differs  from  Railroad  Co.  v.  Schur- 
meir,  7  Wall.  272,  where  it  was  held  that,  as  the  city  held  the  title 
,  to  the  street  only  in  trust  for  the  purposes  of  its  dedication  as  such, 
the  title  remained  in  the  original  proprietor  for  all  other  purposes, 
and  with  a  property  right  in  its  use  as  a  street  for  his  adjacent  land. 
And  it  is  immaterial  that  the  ground  laid  out  as  a  street  was  not  in 
a  condition  to  be  used  as  a  street,  or  that  much  labor  was  required 
to  place  it  in  that  situation,  or  that,  in  fact,  it  had  not  been  used  as 
such  for  a  long  period  of  time.  Barclay  v.  HowelVs  Lessee,  6  Pet. 
604,  505;  Boston  v.  Lecraw,  17  How.  426.  "A  man  cannot  lose  the 
title  to  his  lands,"  it  is  said  in  this  case,  "by  leaving  them  in  their 
natural  state  without  improvement,  or  forfeit  them  by  non-user." 
Page  436;  McMairay  v.  Baltimore,  54  Md.  103. 

This  denies  no  right  that  can  be  claimed  by  virtue  of  the  compact 
between  Virginia  and  Maryland  of  1785,  for  that  secured  to  their 
citizens  "the  privilege  of  making  and  carrying  out  wharves,"  as  tc 
the  shores  of  the  Potomac  only,  so  far  as  they  were  "adjoining  their 
lands,"  and  such  had  always  been  the  law  in  Maryland,  notwith- 
standing the  language  of  the  act  of  1745,  c.  9,  §  10,  which  was  held 
to  authorize  the  improvements  therein  spoken  of,  to  be  made  by  im- 
g  provers  in  front  of  their  own  lots  only.     Dugaa  v.  Baltimore,  5  Gill 

•  &  J.  357;  WiUon  v.  Inloes,  11  Gill  &  J.  351.  The'"full  property  in 
the  shores  of  Potowmack  river, "  spoken  of  in  the  compact,  if  it  is  not 
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to  be  taken  as  a  seizin  of  the  land  covered  with  water,  bnt  a  right  ot 
occupation  merely,  properly  termed  a  franchise,  as  said  by  Hosmer, 
C.  J.,  in  East  Haven  v.  Hemingway,  7  Conn.  186-202,  must  be  appurte- 
nant to  the  land,  the  conveyance  of  which  carries  it  as  an  incident; 
otherwise,  if  it  implies  an  ownership  in  the  soil  of  the  shore,  between 
high  and  low  water  mark,  as  land,  it  could  not  pass  as  an  appurte- 
nance by  a  deed  conveying  the  adjoining  land;  for  land  cannot  be 
appurtenant  to  land.  Harris  v.  EUiott,  10  Pet.  25-54;  Storer  v. 
Freeman,  6  Mass.  435;  Com.  v.  Alger,  7  Cush.  53.  And  in  this  view 
the  title  of  the  plaintiffs  fails,  because  they  show  no  conveyance  of 
the  locua  in  quo,  as  parcel,  and  claim  it  only  as  an  appurtenance. 

An  act  of  Maryland  of  January  22, 1785,  authorizing  an  addition  to 
Georgetown  of  land,  according  to  a  plat  and  upon  conditions  pre- 
scribed by  the  proprietors,  confirms  this  view  of  the  state  of  the  gen- 
eral law  in  Maryland,  by  making  express  statutory  provision  "that  the 
proprietors  of  the  lots  fronting  on  the  north  side  of  Water  street  shall 
have  and  enjoy  the  exclusive  right  to  the  ground  and  water  on  the 
south  side  of  their  respective  lots  for  the  sole  purpose  of  making 
wharves,"  etc.  The  inference  is  irresistible  that  this  was  meant  to 
give  statutory  sanction  to  an  exception  from  the  general  rule.  The 
same  comment  applies  to  the  case  of  Hazlehurst  v.  Baltimore,  37  Md. 
199,  to  which  we  are  referred.  There  the  street  or  highway  that  in- 
tervened between  the  wharf  and  the  water  was,  by  virtue  of  the  stat- 
utes under  which  the  work  was  executed,  made  part  of  the  wharf  it- 
self, and  subject  to  the  right  of  the  lot-owner  for  the  purposes  of  a 
wharf,  and  to  that  extent  it  was  held  he  had  a  right  of  property  in  it, 
of  which  he  could  not  be  deprived  for  public  use  except  upon  due  com- 
pensation made. 

It  is  not  denied  and  never  was  questioned  that,  as  to  the  streets 
whose  termini  abutted  on  the  river,  the  water  front  was  subject  to  the 
riparian  rights  of  the  public  for  use  as  wharf  or  dock  or  landing 
place.  On  what  principle  can  a  distinction  be  drawn  between  that 
case  and  the  one  in  hand,  where  the  line  of  the  river  constitutes  the| 
side  of  the  street  running  along*the  shore?  The  rights  of  the  public* 
are  the  same;  especially  where,  as  here,  it  was  the  soil  of  the  street, 
as  so  much  land,  for  all  purposes.  The  true  inference  to  be  drawn 
from  the  plan  of  laying  out  such  a  street  seems  to  us  to  be  to  secure 
to  the  public  the  very  rights  here  in  controversy,  and  to  prevent  pri- 
vate monopoly  of  the  landing  places  for  trade  and  commerce.  For, 
as  was  said  in  Button  v.  Strong,  1  Black,  1-31:  "Piers  or  landing 
places  and  even  wharves  may  be  private," — "or,  in  other  words,  the 
owner  may  have  the  right  to  the  exclusive  enjojrment  of  the  structure, 
and  to  exclude  all  other  persons  from  its  use;"  the  question  whether 
they  are  so,  or  are  open  to  public  use  on  payment  of  reasonable  com- 
pensation as  wharfage,  depending  in  such  cases  "upon  several  con- 
siderations, involving  the  purpose  for  which  they  were  built,  the  uses 
to  which  they  have  been  applied,  the  place  where  located,  and  the 
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nature  and  character  of  the  structure."  Undoubtedly,  Notley  Youngs 
prior  to  the  founding  of  the  city  and  the  conveyance  of  his  land  for 
that  purpose,  was  entitled  to  enjoy  his  riparian  rights  for  his  private 
uses  and  to  the  exclusion  of  all  the  world  besides.  It  can  hardly  be 
possible  that  the  establishment  of  the  city  upon  the  plan  adopted,  in- 
cluding the  highway  on  the  river  bank,  could  have  left  the  right  of 
establishing  public  wharves,  so  essential  to  a  great  center  of  popula- 
tion and  wealth,  a  matter  altogether  of  private  ownership;  for,  even 
as  to  squares  and  lots  that  fell  to  the  public  on  the  division,  it  is 
equally  contended  by  the  appellants  that  those  from  whom  they  claim, 
with  the  lots  also  purchased  the  public  riparian  right  appurtenant 
thereto,  with  power  to  convert  it  to  private  use. 

It  was  for  this  reason  held  by  the  court  of  appeals  of  Kentucky^  in 
the  case  of  Rowan's  ExW  v.  Portland,  8  B.  Mon.  282,  that  where  land 
along  the  river  bank  in  a  town  had  been  laid  out  and  dedicated  by 
the  proprietor  for  a  public  street,  that  the  dedication  for  that  purpose 
carried  with  it,  as  a  necessary  incident,  the  right  in  the  public  to  build 
I  wharves  and  charge  wharfage  for  the  use  thereof,  to  the  exclusion  of 
» the  original*proprietor  and  his  alienees  of  any  private  right  of  the 
same  character. 

To  the  same  effect  is  the  judgment  of  the  same  court  in  Newport  v. 
Taylor's  ExW,  16  B.  Mon.  699,  804. 

Various  considerations,  however,  are  urged  upon  ns  in  argument  in 
support  of  the  appellants*  claim,  which,  so  far  as  we  deem  important, 
and  the  limits  of  this  opinion  will  permit,  we  will  now  notice  in  order. 

1.  It  is  urged  that  the  construction  of  the  rights  of  the  parties  which 
deprives  the  claimants,  under  Notley  Toung  and  Greenleaf,  of  the 
rights  of  wharfage  opposite  their  property,  on  the  north  side  of  Water 
street,  in  effect  gives  to  the  United  States  the  entire  water  front  on 
the  PoComac  river,  without  an  equivalent,  and  thus  violates  that 
equality  in  the  division  which  was  expressly  stipulated  for  in  Notley 
Toung*s  deed  to  Beall  and  Gantt.  But  there  is  no  dispute  as  to  the 
division  that  was  actually  made,  and  each  party  received,  so  far  as 
the  conveyances  are  concerned,  precisely  what  he  agreed  to  take  and 
was  satisfied  with.  The  supposed  inequality  arises  from  a  construc- 
tion of  law  upon  the  transaction,  as  it  is  admitted  or  proved  to  have 
taken  place,  and  its  legal  effect  is  not  dependent  upon  its  actual  re- 
sults. The  division,  which  it  was  agreed  should  be  fair  and  equal, 
was  of  the  lots  into  which  the  lands  should  be  laid  off;  the  grantor 
was  to  receive  back  any  lands  not  so  laid  off,  and  the  streets  were  to 
be  the  property  of  the  United  States,  and,  of  course,  with  whatever 
appurtenant  rights  belonged  to  them  as  streets,  or  to  the  land  over 
which  they  were  laid  out. 

2.  It  is  insisted,  however,  that  the  contemporaneous  construction 
put  by  the  parties  themselves  upon  their  own  acts,  requires  a  differ- 
ent conclusion.  It  is  impracticable  to  refer  specifically  to  the  numer- 
ous letters,  maps,  plans,  documents,  and  records  of  different  descrip- 
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lions,  which  the  diligent  research  of  counsel  on  both  sides  has  com- 
piled and  placed  in  the  record  of  these  cases,  as  throwing  light  on 
the  history  of  the  transaction,  and  as  evidence  of  the  views  of  the  act- 
ors in  it.  We  can  notice  but  a  few,  with  the  general  remark  that  a3 
careful  consideration  of  ever7thing*bearing  on  the  point  to  which  our? 
attention  has  been  called,  has  failed  to  satisfy  us  that  the  conclusion 
reached,  as  the  legal  effect  of  the  documents  of  title,  is  inconsistent 
with  the  actual  intentions  of  the  parties.  In  a  letter  to  the  presi- 
dent, explaining  their  regulations  of  July  20,  1795,  the  commission- 
ers distinctly  say  *'that  no  wharves,  except  by  the  public,  can  be 
erected  on  the  waters  opposite  the  public  appropriations,  or  on  the 
streets  at  right  angles  with  the  water;"  and  that  it  is  "proprietors 
of  property  lying  on  the  water"  that  are  to  be  permitted  to  build 
wharves.  It  is  possible,  indeed,  that  the  commissioners  did  not,  at 
that  time,  contemplate  that  a  street  laid  out  along  the  margin  of  the 
river,  as  Water  street  was,  would  be  on  the  same  footing  with  what 
they  deemed  to  be  "public  appropriations,"  and  yet  there  is  nothing 
in  their  communication  inconsistent  with  that  result,  and  the  idea 
is  clearly  embraced  in  it  when  we  apply  the  decision  in  the  Van  Nesa 
Case  to  its  terms ;  and  their  view  to  that  effect  is  strongly  implied  in 
what  they  wrote  to  James  Barry  on  October  5,  1795.  He  had  writ- 
ten to  them,  saying  that,  "as  Georgia  avenue  meets  the  water  at  Third 
street,  and  can  only  begin  again  at  the  other  side  of  the  water,  I 
request  permission  to  erect  a  store  or  buildings,  agreeably  to  the  reg- 
ulations of  the  water  property  of  square  771,  without  adverting  to  the 
imaginary  direction  of  Georgia  avenue,  which  runs  across  my  wharf, 
and  would  totally  render  useless  said  wharf."  The  commissioners 
replied,  saying: 

"We  think  with  you  that  an  imaginary  continuation  of  Georgia  avenue 
through  a  considerable  depth  of  tide-water,  thereby  cutting  off  the  water 
privilege  of  square  771  to  wharf  to  the  channel,  too  absurd  to  form  a  part  of 
the  plan  of  the  city  of  Washington;  that  it  never  was  a  part  of  the  plan  that 
such  streets  should  be  continued  through  the  water;  and  that  your  purchase 
in  square  771  gives  a  perfect  right  to  wharf  to  any  extent  in  front  or  south 
of  the  property  purchased  by  you,  not  injurious  to  navigation,  and  to  erect 
buildings  thereupon,  agreeably  to  the  regulations. "  g 

*It  is  plainly  to  be  inferred  from  this  that  if,  as  was  the  case  of? 
Water  street,  the  street  was  laid  down  on  the  map  as  a  continuous 
street,  abutting  on  the  river,  and  called  for  as  the  south  boundary  of 
the  lots  fronting  on  it,  it  would  have  been  regarded  by  them  as  form- 
ing part  of  the  plan  of  the  city,  "thereby  cutting  off  the  water  priv- 
ilege" from  the  lots  between  which  and  the  river  it  intervened.  But 
on  June  25,  1798,  the  commissioners  had  occasion  to  declare  them- 
selves explicity  on  the  very  point,  in  a  letter  to  Nicholas  King  of  that 
date,  in  answer  to  an  inquiry  from  him  in  behalf  of  Kobert  Peter,  re- 
questing "to  know  the  extent  of  wharfing  and  water  privilege  attached 
to  what  was  called  water  lots  and  assigned  to  him  on  division."  They 
replied  as  follows : 


Digitized  by 


Google 


456  6UPBEME    COUBT   BEPOBTEB. 

"Sir;  We  are  favored  with  yours  of  the  22d  instant  in  behalf  of  Mr. 
Peter.  When  the  commissioners  have  proceeded  to  divide  a  square  with  a 
a  city  proprietor,  whether  water  or  other  property,  they  have  executed  all  the 
powers  vested  in  them  to  act  upon  the  subject.  It  appertains  to  tlie  several 
courts  of  tlie  state  and  the  United  states  to  determine  upon  the  rights  which 
such  division  may  give.  Any  decision  by  us  on  the  subject  would  be  extra- 
judicial and  nugatory.  Of  this,  no  doubt,  Mr.  Peter,  if  applied  to,  would 
have  informed  you. 

"  With  respect  to  square  No.  22  we  do  not  conceive  that  it  is  entitled  to 
any  water  privilege,  as  a  street  intervenes  between  it  and  the  water;  but,  aa 
there  is  some  high  ground  between  the  water  street  and  the  water,  we  have 
no  objection  to  laying  out  a  new  square  between  Water  street  and  the  chan- 
nel, and  divide  such  square,  when  laid  out,  so  as  to  make  it  as  beneficial  to 
Mr.  Peter  and  the  public  as  circumstances  will  admit." 

A  transaction  between  John  Templeman  and  the  commissioners  on 
January  24,  1794,  is  relied  on  as  showing  the  rule  acted  upon  in 
cases  like  the  present.  The  commissioners,  it  is  stated  in  the  record 
of  their  proceedings  of  that  date,  sold  to  Templeman  nine  lots  in 
square  No.  8,  and  delivered  him  a  certificate  with  the  following  in- 
gdorsement  thereon:  *'It  is  the  intention  of  this  sale  that  the  ground 
?  across  the  street*next  to  the  water,  with  the  privilege  of  wharfing  be- 
yond the  street  in  front  and  of  the  breadth  of  the  lots,  pass  with  them 
agreeably  to  the  general  idea  in  similar  instances."  On  January  15, 
1798,  the  commissioners,  it  is  recited  in  the  same  record  of  that  date, 
executed  a  deed  to  Templeman  of  the  lots  named,  "together  with  all 
the  land  in  front  from  Twenty-seventh  street  to  river  Potomac,  with 
all  rights  of  wharfing  thereon,  which  deed  is  given  by  the  request  of 
Mr.  Templeman  in  lien  of  one  dated  the  3d  instant,  with  the  addition 
of  lot  18,  in  square  No  8,  and  the  water  privilege  in  front  of  the  lots 
conveyed  in  square  No.  8,  the  former  deed  having  been  first  given  up 
and  canceled."  It  will  be  observed  that  this  is  open  to  the  construc- 
tion that  the  wharfage  privilege  is  appurtenant,  not  to  the  lots  in 
square  No.  8,  but  to  the  land  sold  with  them  on  the  opposite  side  of 
the  street,  and  extending  thence  to  the  Potomac  river,  and  which,  of 
course,  is  riparian  property. 

There  was,  in  fact,  no  contemporary  agreement  of  opinion  on  the 
subject.  On  the  contrary,  there  was  diversity  of  view  and  conflict  of 
interest  from  the  beginning.  Various  questions  arose  relating  to  the 
mode  in  which  the  privilege  of  building  wharves  should  be  exercised 
by  those  entitled  to  it,  as  well  as  to  what  constituted  "water  lots,"  to 
which  such  privilege  belonged,  and  some  of  them  were  left  undecided. 
On  some  of  these  the  opinion  of  Charles  Lee,  attorney  general,  was 
taken  on  January  7,  1799;  some  were  investigated  and  reported 
upon  by  a  committee  of  the  house  of  representatives  on  April  8, 1802; 
some  were  discussed  by  Atty.  Gen.  Breckinridge  in  an  opinion  dated 
April  5,  1806;  the  very  matter  of  wharfing  privileges  was  the  sub- 
ject of  an  opinion  by  Mr.  Wirt,  then  attorney  general,  July  8,  1818, 
in  which  he  expressed  doubts  as  to  the  power  of  the  commissioners 
to  adopt  the  wharf  regulation  of  July  20,  1795.     The  whole  subject 
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had  been  presented  in  a  very  interesting  manner,  from  the  point  of  ^ 
view  opposed  to  that  expressed  by  the  commissioners,  but  showing© 
that  differences  of  opinion  existed,  by  Nicholas  King,  in  a  letter* to  • 
the  president  dated  September  25,  1803,  and  printed  in  Burch's  Di- 
gest,  351.     In  that  communication  he  attributed  the  doubt  and  un- 
certainty in  which  the  matter  was  involved  to  the  action  of  the  com- 
missioners.     "In  laying  off  the  city,"  he  says,  "they  stopped,  aa 
before  observed,  on  the  bank  of  the  river,  sold  the  lots  on  the  high 
ground  with  a  water  privilege,  without  defining  either  what   the 
privilege  is,  or  the  extent  or  direction  in  which  the  purchasers  were 
to  wharf  and  improve." 

3.  A  special  ground  is  maintained  in  behalf  of  the  claim  under  lot 
13,  in  square  604,  derived  from  Greenleaf,  On  December  24,  1793, 
the  commissioners  made  a  contract  in  writing  with  Morris  and  Green- 
leaf  for  the  sale  and  conveyance  of  6,000  lots,  4,500  to  lie  south-west 
of  Massachusetts  avenue,  and  of  them  Morris  and  Greenleaf  were  to 
have  "the  part  of  the  city  in  Notley  Young's  land."  By  this  contract 
Morris  and  Greenleaf  were  excluded  from  selecting  water  lots,  but 
with  this  proviso :  "Provided,  and  it  is  hereby  agreed  by  and  between 
the  parties  to  these  presents,  that  the  said  Eobert  Morris  and  James 
Greenleaf  are  entitled  to  the  lots  in  Notley  Young's  land,  and,  of 
course,  to  the  privileges  of  wharfing  annexed  thereto,  and  that  lots 
adjoining  the  canal  are  not  reckoned  water  lots."  From  this  it  is 
sought  to  draw  the  inference  that  the  lots  in  Notley  Young's  land 
fronting  on  the  north  side  of  Water  street,  have  the  appurtenant 
wharfing  privileges  claimed.  But  there  is  no  sufficient  foundation 
for  this  conclusion.  Even  if  it  were  proper  to  resort  to  this  prelimi- 
nary agreement  to  supply  what  is  not  contained  in  the  subsequent 
grant,  made  in  execution  of  it, — which,  we  have  seen,  on  the  author- 
ity of  the  Case  of  Van  Ness,  we  are  not  at  liberty  to  do, — still,  there 
is  nothing  to  identify  square  504  as  a  water  lot  out  of  the  property  of 
Notley  Young.  On  October  18,  1794,  as  has  been  stated,  the  com- 
missioners transferred  to  Greenleaf,  Morris  consenting,  by  certificate, 
857  of  these  lots,  including  the  one  in  question,  and  it  may  be  that 
many  of  them  were  water  lots,  but  which  of  them  were  is  to  be  deter-  S 
mined  by  the  actual  facts  as  to  each,  and  not^by  any  general  descrip-  ^ 
tion.  There  were  lots,  in  Notley  Young's  land  as  laid  out,  which 
answered  the  description,  without  reference  to  those  lying  on  the 
north  side  of  Water  street.  That  there  was  on  the  original  plan  of 
the  city,  and  in  the  division  made  between  the  original  proprietors 
and  the  United  States,  a  classification  of  the  squares  and  lots  into 
"water  lots,"  with  riparian  privileges,  and  the  rest  which  were  not, 
admits  of  no  dispute.  The  exact  nature  of  the  difference  is  well 
pointed  out  in  a  very  elaborate  report  made  May  25,  1846,  to  the 
common  council  of  the  city,  by  a  committe  appointed  to  investigate 
the  subject,  and  their  conclusions  on  the  point  seem  to  us  supported 
by  the  records  and  documents  of  the  time.     They  say: 
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"Squares  in  the  water  with  water  lots  were  laid  off  by  the  commissioners 
and  divided  with  the  proprietors  on  the  navigable  waters  of  the  Eastern 
Branch,  Potomac,  and  Rock  creek.  Water  lots  were  defined  by  metes  and 
bounds  on  three  sides,  and  were  estimated  originally  in  the  division,  since 
ill  sales,  and  now  for  assessment  by  the  front  foot.  ♦  *  *  On  the  plan 
of  the  city  all  the  streets  are  delineated  and  all  the  property  laid  oflP.  Every 
owner  of  a  lot  in  the  city  can  tell  by  the  description  of  it  in  his  deed  what 
are  its  bounds  on  all  sides;  if  it  has  a  water  boundary,  the  deed  says  so,  and 
he  has  a  right  to  wharf  out  into  the  river;  if  it  is  bounded  on  all  sides  by 
tlie  land,  he  has  no  such  right,  the  right  to  wharf  belonging  only  to  land 
bounded  by  the  water." 

If  there  are  any  indiyidual  cases  that  are  exceptions  to  these  state- 
ments, nevertheless  their  general  accuracy,  we  consider,  well  estab- 
lished, and  that  they  manifest  the  original  intention  of  the  parties  to 
the  transaction.  Disputes  undoubtedly  arose,  some  quite  early,  not 
so  much  as  to  what  rights  belonged  to  ** water  lots,"  nor  as  to  what 
properly  constituted  a  "water  lot,"  but,  in  regard  to  particular  local- 
ities, whether  that  character  attached  to  individual  squares  and  lots. 
In  part,  at  least,  the  uncertainty  arose  from  the  fact  that  the  plan 
of  the  city,  as  exhibited  on  paper,  did  not  accurately  correspond  at 
S  all  points  with  the  lines  as  surveyed  and  marked  on  the  land.  Com- 
•  plaints  of  that  description,  and  of  designed  departures^from  the  plan, 
seem  to  have  been  made.  It  is  also  true,  we  think,  that  mistakes 
arose,  as  perhaps  in  the  very  case  of  the  lots  on  the  north  side  of 
Water  street,  owing  to  the  fact  that  the  street  existed  only  on  paper, 
and  for  a  long  time  remained  an  unexecuted  project;  property  appear- 
ing to  be  riparian,  because  lying  on  the  water's  edge,  which,  when  the 
street  was  actually  made,  had  lost  its  river  front.  They  were  thought 
to  be  "water  lots,"  because  appearing  to  be  so  in  fact;  but  were  not 
so  in  law,  because  they  were  bounded  by  the  street  and  not  by  the  river. 
4.  The  plaintiffs  rely  upon  the  decision  of  the  former  circuit  court 
for  this  district  in  the  case  of  Chesapeake  d  Ohio  Canal  Co.  v.  Union 
Bank  of  Georgetown,  5  Cranch,  C.  C.  609,  decided  in  1838.  The  ques- 
tion in  that  case  was  whether  the  owner  of  lots  in  the  city  of  Wash- 
ington, lying  on  Rock  creek,  was  entitled  to  compensation  for  a  wharf 
and  water  privilege  which  had  been  condemned  for  the  use  of  the  ca- 
nal company.  It  was  contended  on  behalf  of  the  latter  that  the  owner 
of  the  lots  never  had  any  water  privilege  as  appurtenant  to  them,  be- 
cause they  were  cut  oflf  from  the  creek  by  Twenty-eighth  street  west, 
and  as  the  streets  belonged  to  the  United  States,  the  water  privilege 
belonged  to  them  also.  It  appeared  that  Harbaugh,  the  owner,  had 
built,  maintained,  and  used  a  wharf  in  connection  with  the  premises 
for  30  years  without  interruption,  and  that  no  part  of  the  bank  of  the 
creek  and  no  dry  land  lay  west  of  the  street,  one-half  of  which  was  in 
the  creek.  It  also  appeared  that  he  had  bought  from  the  United 
States,  to  whom  the  lots  had  been  allotted  in  the  division  of  the  square 
between  the  public  and  the  original  proprietor,  but  the  terms  of  the 
conveyance  from  the  United  States  to  Harbaugh  are  not  stated.    It 
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was  argued  for  the  owner  that  the  streets  were  conveyed  to  the  United 
States  only  as  highways,  and  did  not  deprive  the  riparian  proprietors 
of  their  water  rights,  and  reference  was  made  to  Nicholas  King's 
title  in  Burch's  Digest,  to  the  wharf  regulations  of  the  commissioners 
in  1796,  and  to  the  Maryland  act  of  1791,  c.  45,  §  12.  The  court,  it 
is  stated,  held  that  the  title  of  Harbaugh  to  his  wharf  was  good  against  ^ 
the  United  States,  claiming  under  a  private  citizen,  (R.  Peter,)  the© 
original*proprietor,  but  gave  no  reasons  for  its  opinion.  No  allusion* 
was  made  by  counsel  or  court  to  the  case  of  Van  Ness  v.  Mayor,  etc.,  of 
Washington,  supra,  which  had  been  decided  in  1830,  and  in  which  the 
only  point  in  behalf  of  the  prevailing  party,  made  by  counsel  in  the 
case  in  the  circuit  court,  had  been  ruled  the  other  way.  For  that 
reason  the  judgment  cannot  be  considered  as  evidence  of  the  law  of 
this  district  upon  the  question  involved.  The  question  of  wharfage 
had  been  before  the  same  court  in  another  form  in  1829,  in  the  case 
of  Kennedy  v.  Corp.  of  Washington,  3  Cranch,  0.  C.  695.  That  was  an 
application  for  a  mandamus  to  compel  the  corporation  to  make  regu- 
lations prescribing  the  manner  of  erecting  private  wharves  within  the 
limits  of  the  city,  the  showing  in  support  of  the  motion  for  the  rule 
being  that  the  relator  was  the  purchaser  of  lot  No.  1  in  square  No. 
329 ;  that  he  had  applied  to  the  authorities  for  leave  to  build  a  wharf 
on  that  lot,  and  for  directions  in  regard  to  the  plan  and  construction 
of  the  wharf,  all  which  they  had  refused.  Mr.  Wallach,  for  the  cor- 
poration, argued  that  the  power  of  the  corporation  over  the  subject 
was  within  its  discretion,  which  the  court  would  not  control.  Mr. 
Jones,  on  the  same  side,  referred  to  the  opinion  of  Nicholas  King,  in 
Burch's  Digest,  argued  that  it  appertained  to  the  courts  of  the  several 
states  and  of  the  United  States  to  determine  upon  these  rights,  and 
contended  that  the  power  of  the  commissioners  upon  the  subject  ceased 
to  exist  by  the  assumption  of  jurisdiction  by  congress,  February  27, 
1801,  (2  St.  103 ;)  the  power  given  to  the  corporation  being  only  to 
regulate  the  manner  of  erecting  private  wharves,  not  to  limit  the  ex- 
tent of  them,  or  to  interfere  with  the  rights  of  owners  of  the  land  ad- 
joining the  river.  The  court  refused  the  mandamus,  it  is  said  in  the 
report,  for  the  reasons  stated  in  the  argument  of  Mr.  Jones  and  Mr. 
Wallach. 

6.  The  decision  just  referred  to,  in  the  case  of  Kennedy's  applica- 
tion for  a  mandamus,  explains,  probably,  some  subsequent  action  of 
the  corporate  authorities  on  the  subject  of  wharfage,  on  which  the 
appellants  rely  as  evidence  and  confirmation  of  their  claims.  One  of 
the  practical  difficulties  experienced  in  the  matter  of  building  wharves  S 
arose  from  the  fact  that*conflicts  between  private  claimants,  and  with* 
acknowledged  public  rights  at  the  termination  of  streets  upon  the 
river,  would  exist  if  the  wharf  rights  were  extended  to  the  channel 
between  lines  prolonged  from  the  sides  of  the  lots.  This  followed 
partly  because  the  general  course  of  the  channel,  measured  by  its 
chord,  was  less  by  about  280  feet  than  that  of  the  shore  line,  and  he- 
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cause  the  streets  leading  to  the  river  were  not  parallel  with  the  line 
of  the  lots.  If  any  system  of  improvement,  public  and  private,  should 
be  adopted,  it  would  require  an  adjustment  of  these  conflicts,  and  the 
subject  became  a  matter  of  discussion  in  the  municipal  government 
and  in  the  public  press.  On  April  2, 1835,  William  Elliott,  the  sur- 
veyor of  the  city,  made  a  report  on  the  subject  to  the  mayor  and  cor- 
poration. In  this  report  he  reviewed  the  history  of  the  subject  from 
the  beginning,  and  concluded  as  follows : 

"Therefore,  from  the  foregoing  authorities  and  arguments,  the  following 
facts  are  clearly  deducible: 

**(1)  That  the  channels  of  navigable  rivers  of  the  United  States  cannot  be 
obstructed ;  (2)  that  the  openings  for  the  east  and  west  streets,  lying  on  the 
Potomac  river  and  Rock  creek,  must  not  be  interrupted,  but  must  be  car- 
ried to  the  channel  in  straight  lines;  and  the  openings  for  the  north  and 
south  streets,  facing  on  the  Anacostia  river,  must  also  be  left  free  to  the 
channel;  (3)  that  the  power  to  regulate  the  docks,  wharves,  etc.,  is  vested  in 
the  corporation  of  Washington  and  the  agents  they  may  appoint;  (4)  that 
no  water  privilege  was  specified  or  sold  with  the  squares  or  lots,  and  that 
Water  street  was  laid  down  on  the  plans  of  the  city  exhibited  at  the  sales, 
and  would  appear  to  be  the  bounds  of  the  lots  and  squares  fronting  the 
rivers. 

''Having  clearly  established  these  powers  and  rights  in  the  corporation, 

the  following  svstem  of  wharves  and  docks  is  respectfully  submitted  for  con- 

S  sideration :    (1 )  Let  Water  street  be  laid  down  conformably  to  the  plan  of  the 

•  city;  (2)  let  openings  of  the  streets  be  prolonged  to  the  channel, *and  in 

these  openings,  extending  from  Water  street  to  the  channel,  let  wharves  be 

built  upon  piers ;  (3^  let  docks  be  formed  in  front  of  the  squares. 

"The  result  of  this  system  would  be  that  all  the  wharves  and  docks  would 
belong  to  the  city  of  Washington ;  that  steam-boats  and  other  vessels  would 
liave  deep  water  and  sufficient  room  to  lie  at  the  end  of  the  wharves  or  piers, 
and  small  craft  and  boats  in  the  docks,  the  current  of  the  river  would  not  be 
interrupted,  and  the  water  would  flow  freely  under  the  wharves,  and  prevent 
the  accumulation  of  filth,  the  source  of  disease;  and  the  whole  system  would 
be  perfectly  conformable  to  the  original  plan  of  the  city  as  laid  down  by  the 
commissioners. 

"Although  I  consider  the  above  plan  the  best,  and  ought  to  have  been 
adopted  at  the  commencement  of  the  city,  yet,  having  understood  that  at 
the  sale  of  the  lots  facing  the  rivers  there  was  an  implied  water  privilege 
sold  at  the  same  time,  though  neither  expressed  nor  defined,  this,  therefore, 
would  require  that  the  spaces  in  front  of  the  squares  extending  to  the  chan- 
nel should  be  considered  as  watei- privileges ;  and  that  openings  left  for  the 
streets  to  the  channel  should  be  considered  as  docks,  and  belonging  to  the 
public;  also,  that  the  spaces  in  front  of  the  intersection  of  streets  facing  the 
rivers,  or  any  other  not  facing  private  property,  should  be  considered  as  be- 
longing to  the  public,  on  which  public  whaives  or  docks  may  be  built. 

"A  section  of  the  last  proposed  plan  may  be  seen  at  surveyor's  office." 

Accordingly,  the  surveyor  submitted  a  map  showing  his  plan,  upon 
the  second  hypothesis,  that  the  lots  facing  Water  street  were  entitled 
to  be  recognized  as  having  wharfing  privileges,  in  which  he  exhibited 
that  street  as  100  feet  wide  in  the  narrowest  part. 

On  July  13,  1835,  the  following  resolution  was  considered  in  the 
board  of  common  council  of  the  city  of  Washington : 
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"Resolved,  that  the  corporation  of  Washington  never  has  admitted,  and 
cannot,  without  injury  to  the  general  interests  of  the  city,  admit,  the  exist- 
ence of  *  water  rights  of  individuals '  between  the  Potomac  bridge  and  ttie  |, 
Anacostia,  and  therefore  it  is  inexpedient  to  adopt  any  plan  which  can  be  g 
construed  into  an*admission  of  such  rights,  or  to  consider  any  proposition  • 
which  claims  such  admission." 

This  resolution  was  indefinitely  postponed  by  a  majority  of  one 
vote. 

Peter  Force,  a  member  of  the  council,  well  known  in  the  public 
history  of  this  city  and  country,  by  permission,  entered  on  the  jour- 
nal the  reasons  for  his  dissent.  These  reasons  were,  briefly,  that 
Water  street  belonged  to  the  United  States;  that  in  the  original  plar« 
of  the  city,  and  division  and  sale  of  squares  and  lots,  those  only  wer^ 
recognized  as  water  lots  which  were  laid  off  running  to  the  channels 
of  Bock  creek,  the  Potomac  river,  and  the  Eastern  Branch,  respect- 
ively, all  of  which,  on  that  account,  were  sold  by  the  front  foot,  while 
all  the  others  were  laid  off,  bounded  by  streets  and  avenues,  without 
any  water  privileges,  and  were  sold  by  the  square  foot ;  and,  among 
others,  that  the  motion  for  indefinite  postponement  of  the  resolutior/ 
had  been  carried  by  the  vote  of  a  member  who  had  a  direct  persond 
and  pecuniary  interest  in  the  assertion  of  a  private  right  involved 
in  the  resolution  against  that  of  the  public.  In  the  mean  time  the 
discussion  was  transferred  to  the  newspapers, — Mr.  Force  representing 
one  side  of  the  controversy,  and  the  mayor,  Mr.  Joseph  H.  Bradley, 
the  other. 

Nothing  important  seems  to  have  been  done  by  the  city  council 
until  February  22, 1839,  when  the  following  resolutions  were  adopted, 
and  were  approved  by  the  president  of  the  United  States : 

**  Resolutions  in  relation  to  the  manner  in  which  wharves  shall  he  laid  out  and 
constructed  on  t?ie  Potomac  river, 
"Besolved,  etc,  that  the  plan  No.  2,  prepared  by  the  late  William  Elliott, 
in  eighteen  hundred  aud  thirty-five,  while  surveyor  of  the  city  of  Washing- 
ton, regulating  the  manner  in  which  wharves  on  the  Potomac,  from  the 
bridge  to  T  street  south,  and  the  plan  of  Water  street,  stiall  be  laid  out,  be, 
and  the  same  is,  adopted  as  the  plan  to  bo  hereafter  followed  in  laying  out 
the  wharves  and  the  streets  on  the  said  river,  provided  the  approbation  of  g^ 
the  president  of  the  United  States  be  obtained  thereto.  *  § 

•"Resolved,  also,  that  the  wharves  hereafter  to  be  constructed  between  the* 
points  specified  in  the  said  plan  shall  be  so  built  as  to  allow  the  water  to  pass 
freely  under  them;  that  is  to  say,  they  shall  be  erected  on  piers  or  piles  from 
a  wall  running  the  whole  distance  on  the  water  line  of  Water  street." 

But  these  resolutions  decide  nothing  as  to  the  right,  even  if  the 
corporate  authorities  of  Washington  were  competent  to  do  so,  which 
they  were  not.  The  resolutions  are  not,  however,  even  a  recognition 
of  the  existence  of  any  private  right  of  wharfing,  attached  to  the 
ownership  of  lots  fronting  on  the  north  side  of  Water  street.  At  the 
most,  they  recognize  that  there  may  be  such  rights.  In  point  of  law, 
they  merely  regulate  the  mode  in  which  the  right  shall  be  exercised, 
whether  private  or  public,  leaving  the  question  of  title  in  each  case 
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to  be  jndicially  decided;  for  that  was  the  extent  of  the  jnrisdiotion 
which  the  corporation  of  Washington  had  over  the  subject. 

To  notice  farther  the  many  items  of  evidence  which  are  contained 
in  the  record  and  have  been  referred  to  by  counsel,  in  learned  and 
laborious  arguments,  would  prolong  this  opinion  to  an  unnecessary 
and  inexcusable  length.  Enough  has  been  said  to  show  that  the 
rights  of  the  parties  respectively  stand  upon  the  legal  effect  of  the 
original  documents  of  title.  According  to  them,  as  we  have  shown 
and  now  decide,  the  riparian  rights  claimed  by  the  appellants,  which 
originally  were  appurtenant  to  the  land  of  Notley  Young  by  virtue  of 
its  adjoining  the  Potomac  river,  passed  to  the  United  States  by  the 
conveyance  which  vested  in  them  the  ownership  of  the  land  on  which 
Water  street  was  laid  out  and  has  been  built. 

The  decree  below,  therefore,  was  right,  and  it  is  accordingly  af- 
firmed. 

Mr.  Justice  Bradley  did  not  sit  in  these  cases* 


(110  U.  S.  6S) 

Fbblinohuybbn,  Secretary,  etc.,  v.  Unitbd  Statbs  ex  rel.  Ket. 

UMriBD  States  ex  rel.  La  Abba  Silver  Mining  Co.  v.  FaELiNaHUT- 

BEH,  Secretary,  etc. 

(January  7, 1884.) 
Trbatxbs— Mbsoah  Awabds^Cladcs  of  Bbnjaion  Wsn*  and  La  Abra  Sm- 

VBR  MmiNO  COICPANT. 

The  citizens  of  a  country  are  not  parties  to  its  international  treaties,  and  an  award 
in  favor  of  a  citizen  of  the  United  States,  under  a  treaty,  against  anothercoun- 
try  gives  him  no  right  of  property  in  the  sum  awarded  him  which  congress  ie 
not  at  liberty  to  control. 

Under  the  treaty  of  July  4, 1868,  between  the  United  States  and  Mexico,  awards 
against  the  Mexican  republic  were  made,  among  others,  in  favor  of  Benjamin 
Weil  and  La  Abra  Silver  MinlDg  Company,  which  were  afterwards  alleged  by 
the  Mexican  government  to  have  been  secured  by  fraud.  Congress  authorized 
the  secretary  of  state  to  receive  ail  moneys  paid  by  Mexico  to  the  United  States, 
and  to  disburse  the  same  ratably,  and  requested  the  president  to  investigate 
the  alleged  frauds,  withholding  the  moneys  awarded  to  Weil  and  the  mining 
company,  if  he  thought  fit,  until  the  cases  should  finally  be  decided  in  such  a 
way  as  the  two  governments  should  agree  or  congress  should  direct.  Presi- 
dent Hayes,  finding  evidence  of  fraud,  advised  further  investigation  by  con- 
ffress,  but  reported  that  in  the  absence  of  instructions  from  congress  he  should 
aeem  it  his  duty  to  order  the  claims  paid.  Congress  took  no  action,  and  sev- 
eral installments  of  the  claims  were  paid.  President  Arthur  having  further 
examined  the  cases,  negotiated  a  new  treaty  with  Mexico  for  a  rehearing  upon 
the  disputed  awards,  and  ordered  the  secretary  of  state  to  withhold  moneys 
coming  to  his  hands  on  account  of  those  claims,  while  the  treaty  was  pending. 
EM,  that  the  order  was  a  proper  one,  and  that  the  secretary  of  state  could  not 
be  compelled  to  pay  the  money  to  the  claimants. 
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In  Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

SoL  Gen.  Phillips^  for  Frelinghuysen,  Secretary,  etc. 

P.  PhiUips,  W.  H.  PhiUips,  John  Goode,  and  R.  B.  Warden,  for 
Key. 

F.  P.  Stanton,  T.  W.  Bartley,  S.  Shellabarger,  and  J.  M.  Wilson^ 
for  Mining  Company, 

Waite,  C.  J.  The  facts  on  which  these  cases  depend  are  as  fol- j 
lows:  •On  the  fourth  of  July,  1868,  a  convention  between  the  United* 
States  and  the  republic  of  Mexico,  providing  for  the  adjustment  of 
the  claims  of  citizens  of  either  country  against  the  other,  was  con- 
cluded, and,  on  the  first  of  February,  1869,  proclaimed  by  the  presi-^ 
dent  of  the  United  States,  by  and  with  the*advice  and  consent  of  the* 
senate.  By  this  convention  (article  1)  "all  claims  on  the  part  of 
corporations,  companies,  or  private  individuals,  citizens  of  the  United 
States,  upon  the  government  of  the  Mexican  republic,  arising  from 
injuries  to  their  persons  or  property  by  authorities  of  the  Mexican 
republic,  and  all  claims  on  the  part  of  corporations,  companies,  or 
private  individuals,  citizens  of  the  Mexican  republic,  upon  the  gov- 
ernment of  the  United  States,  arising  from  injuries  to  their  persons 
or  property  by  authorities  of  the  United  States,  which  may  have  been 
presented  to  either  government  for  its  interposition  with  the  other 
since  the  signature  of  the  treaty  of  Guadalupe  Hidalgo,  ♦  ♦  ♦ 
and  which  remain  unsettled,  as  well  as  any  other  such  claims  which 
may  be  presented  within"  a  specified  time,  were  to  "be  referred  to 
two  commissioners,  one  to  be  appointed  by  the  president  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  senate,  and  one  by 
the  president  of  the  Mexican  republic."  Provision  was  then  made 
for  the  appointment  of  an  umpire.  Articles  2,  4,  and  5,  are  as  fol- 
lows : 

Art.  2.  "The  commissioners  shall  then  con  jointly  proceed  to  the  investiga- 
tion and  decision  of  the  claims  which  shall  be  presented  to  their  notice, 
*  *  ♦  but  upon  such  evidence  or  information  only  as  shall  be  furnished 
by  or  oil  behalf  of  their  respective  governments.  They  shall  be  bound  to  re- 
ceive and  peruse  all  written  documents  or  statements  which  may  be  presented 
to  them  by  or  on  behalf  of  their  respective  governments  in  support  of  or  in 
answer  to  any  claim,  and  to  hear,  if  required,  one  person  on  each  side,  on  be- 
half of  each  government,  on  each  and  every  separate  claim.  Should  they  fail 
to  agree  in  opinion  upon  any  individual  claim,  they  shall  caU  to  their  assistance 
the  umpire;  *  *  ♦  and  such  umpire,  after  having  examined  the  evidence 
adduced  for  and  against  the  claim,  and  after  having  heard,  if  required,  one 
person  on  each  side  as  aforesaid,  and  consulted  with  the  commissioners,  shall 
decide  thereupon  finally,  and  without  appeal.  *  *  *  It  shall  be  compe- 
tent for  each  government  to  name  one  person  to  attend  the  commissioners 
as  agent  on  its  behalf,  to  present  and  support  claims  on  its  behalf,  and  to  an-g 
swer  claims  made  upon  it,*and  to  represent  it  generally  in  all  matters  con-  • 
nected  with  the  investigation  and  decisions  thereof.  The  president  of  the 
United  States  ♦  *  ♦  and  the  president  of  the  Mexican  republic  hereby 
solemnly  and  sincerely  engage  to  consider  the  decision  of  the  commissioners 
conjointly,  or  of  the  umpire,  as  the  case  may  be,  as  absolutely  final  and  con- 
clusive upon  each  claim  decided  upon  by  them  or  him  respectively,  and  to 
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Kive  fall  effect  to  such  decision  without  any  objection,  eyasion,  or  delaj 
wnatsoever.    ♦    ♦    ♦ 

Art  4.  **  When  deciBions  shall  have  been  made  hj  the  commissioners  and 
the  arbiter  in  every  case  which  shall  have  been  laid  before  them»  the  total 
amount  awarded  in  all  the  cases  decided  in  favor  of  the  citizens  of  the  one 
party  shall  be  deducted  from  the  total  amount  awarded  to  the  citizens  of  the 
other  party,  and  the  balance,  to  the  amount  of  $300,000,  shall  be  paid  at  the 
city  of  Mexico  or  at  the  city  of  Washington,  ♦  ♦  ♦  within  twelve  months 
from  the  close  of  the  commission,  to  the  government  in  favor  of  whose  citi- 
zens the  greater  amount  may  have  been  awarded,  without  interest  ♦  ♦  ♦ 
The  residue  of  the  said  balance  shall  be  paid  in  annual  installments  to  an 
amount  not  exceeding  $300,000  •  •  •  in  any  one  year  until  the  whole 
shall  have  been  paid. 

Art.  5.  ''The  high  contracting  parties  agree  to  consider  the  result  of  the 
proceedings  of  this  commission  as  a  full,  perfect,  and  final  settlement  of 
every  claim  upon  either  government  arising  out  of  any  transaction  of  a  date 
prior  to  the  exchange  of  the  ratifications  of  the  present  convention;  and  fur- 
ther engage  that  every  such  daim,  whether  or  not  the  same  may  have  been 
presented  to  the  notice  of,  made,  preferred,  or  laid  before,  the  said  commis- 
sion, shall,  from  and  after  the  conclusion  of  the  proceedings  of  the  said 
commission,  be  considered  and  treated  as  finally  settled,  barred,  and  thence 
forth  inadmissible."    15  St.  679. 

Under  this  convention,  commissioners  were  appointed,  who  entered 
on  the  performance  of  their  duties.  Benjamin  Weil  and  the  La  Abra 
Silver  Mining  Company,  citizens  of  the  United  States,  presented  to 
their  government  certain  claims  against  Mexico.  These  claims  were 
referred  to  the  commissioners,  and  finally  resulted  in  an  award,  on 
^  the  first  of  October,  1876,  in  favor  of  Weil  and  against  Mexico  for 
?  $489,810.68,  and*onthe  twenty-seventh  of  December,  1875,  in  favor 
of  La  Abra  Silver  Mining  Company  for  |683,041.S2.  On  the  adjust- 
ment of  balances  under  the  provisions  of  article  4  of  the  convention 
it  was  found  that  the  awards  against  Mexico  exceeded  largely  those 
against  the  United  States,  and  the  government  of  Mexico  has  promptly 
and  in  good  faith  met  its  annual  payments,  though  it  seems  from  the 
beginning  to  have  desired  a  re-examination  of  the  Weil  and  La  Abra 
claims. 

On  the  eighteenth  of  June,  1878,  congress  passed  an  act,  (chapter 
262,  20  St.  p.  144,)  sections  1  and  6  of  which  are  as  follows: 

Section  1.  "That  the  secretary  of  state  be,  and  he  is  hereby,  authorized  and 
required  to  receive  any  and  all  moneys  which  may  be  paid  by  the  Mexican 
republic  under  and  in  pursuance  of  the  convention  between  the  United  States 
and  the  Mexican  republic  for  the  adjustment  of  claims;  *  *  *  and,  when- 
ever and  as  often  as  any  installments  shall  have  been  paid  by  the  Mexican 
republic  on  account  of  said  awards,  to  distribute  the  moneys  so  received  in 
ratable  proportions  among  the  corporations,  companies,  or  private  individu- 
als respectively  in  whose  favor  awards  have  been  made  by  said  commissioners, 
or  by  the  umpire,  or  to  their  legal  representatives  or  assigns,  except  as  in 
this  act  otlierwise  limited  or  provided,  according  to  the  proportion  which 
their  respective  awards  shall  bear  to  the  whole  amount  of  such  moneys  then 
held  by  him,  and  to  pay  the  same,  without  other  charge  or  deduction  than  as 
hereinafter  provided,  to  the  parties  respectively  entitled  thereto.    ♦    ♦    ♦ 

Sec.  5.  *'And  whereas  the  government  of  Mexico  has  called  the  attention 
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(if  the  government  of  the  United  States  to  the  claims  hereinafter  named, 
v^ith  a  view  to  a  rehearing,  therefore,  be  it  enacted  that  the  president  of  the 
United  [States]  be,  and  he  is  hereby,  requested  to  investigate  any  charges  of 
fraud  presented  by  the  Mexican  government  as  to  the  cases  liereinafter 
named;  and  if  he  shall  be  of  the  opinion  that  the  honor  of  the  United  States, 
the  principles  of  public  law,  or  considerations  of  justice  and  equity  require 
tlial  the  awards  in  the  cases  of  Benjamin  Weil  sind  La  Abra  Silver  Mining 
Company,  or  either  of  them,  should  be  opened  and  the  cases  retried,  it  shall 
be  lawful  for  him  to  withhold  payment  of  said  awards,  or  either  of  thein,ao 
until  such  case  or^cases  shall  be  retried  and  decided  in  such  manner  as  the* 
governments  of  the  United  States  and  Mexico  shall  agree,  or  until  congress 
shall  otherwise  direct.  And  in  case  of  such  retrial  and  decision,  any  moneys 
paid  or  to  be  paid  by  the  republic  of  Mexico  in  respect  of  said  awards  respect- 
ively, shall  be  held  to  abide  the  event,  and  shall  be  disposed  of  accordingly; 
and  the  said  present  awards  shall  be  set  aside,  modified,  or  affirmed,  as  may 
be  determined  on  such  retrial:  provided  that  nothing  herein  shall  be  con- 
strued as  an  expression  of  any  opinion  of  congress  in  respect  to  the  character 
of  said  claims,  or  either  of  them." 

During  the  year  1879  President  Hayes  caused  an  investigation  to 
be  made  of  the  charges  of  fraud  presented  by  the  Mexican  govern- 
ment, and  the  conclusion  he  reached  is  thus  stated  in  the  report  of 
Mr.  Evarts,  the  then  secretary  of  state : 

"I  conclude,  therefore,  that  neither  the  principles  of  public  law  nor  con- 
siderations of  justice  or  equity  require  or  permit,  as  between  the  United 
Stated  and  Mexico,  that  the  awards  in  these  cases  should  be  opened  and  the 
cases  retried  before  a  new  international  tribunal  or  under  any  new  conven- 
tion or  negotiation  respecting  the  same  between  the  United  States  and  Mexico. 

^'Second.  I  am,  however,  of  opinion  that  the  mattera  brought  to  the  atten- 
tion of  this  government  on  the  part  of  Mexico  do  bring  into  grave  doubt  the 
substantial  integrity  of  the  claim  of  Benjamin  Weil  and  the  sincerity  of  the 
evidence  at  to  the  measure  of  damages  insisted  upon  and  accorded  in  the  case 
of  the  La  Abra  Silver  Mining  Company,  and  that  the  honor  of  the  United 
States  does  require  that  these  two  cases  should  be  further  investigated  by  the 
United  States  to  ascertain  whether  this  government  has  been  made  the  means 
of  enforcing  against  a  friendly  power  claims  of  our  citizens  based  upon  or  ex- 
aggerated by  fraud. 

"If  such  further  investigation  should  remove  the  doubts  which  have  been 
fairly  raised  upon  the  representations  of  Mexico,  the  honor  of  the  United 
States  will  have  been  completely  maintained.  If,  on  the  other  hand,  the 
claimants  shall  fail  Ir  removing  these  doubts,  or  they  should  be  replaced  by 
certain  condemnation,  the  honor  of  the  United  States  will  be  vindicated  by 
such  measures  as  may  then  be  dictated.  g 

**Third.  The  executive  government  is  not  furnished  with  the^means  of  in-« 
stituting  and  pursuing  methods  of  investigation  which  can  coerce  the  pro- 
duction of  evidence  or  compel  the  examination  of  parties  and  witnesses.  The 
authority  for  such  an  investigation  must  proceed  from  congress.  I  would 
advise,  therefore,  that  the  proofs  and  the  conclusions  you  shall  come  to 
thereon,  if  adverse  to  the  immediate  payment  on  these  awards  of  the  install- 
ments received  from  Mexico,  be  laid  before  congress  for  the  exercise  of  their 
plenary  authority  in  the  matter." 

This  action  of  the  president  was  communicated  to  congress  under 
date  of  April  15,  1880,  by  his  forwarding  a  copy  of  the  report  of  the 
secretary  of  state,  which  concludes  as  follows : 
v.8— 80 
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''Unless  congress  should  now  make  this  disposition  of  the  matter,  and  foi" 
nish  thereby  definite  Instructions  to  the  department  to  reserve  further  pay- 
ments upon  these  awards  till  the  conclusion  of  such  investigation,  and  to 
take  such  further  order  with  the  same  thereafter  as  congress  might  direct,  it 
would  appear  to  be  the  duty  of  the  executive  to  accept  these  awards  as  no 
longer  open  to  reconsideration,  and  proceed  in  the  payment  of  the  same  pro 
rata  with  all  other  awards  under  the  convention." 

No  definitive  instructions  were  given  by  congress  in  respect  to  the 
matter  during  that  session,  and  after  the  close  of  the  session  pay- 
ments were  made  on  these  awards  by  the  direction  of  the  president 
the  same  as  on  the  others.  Another  installment  was  paid  by  the 
Mexican  government,  and  distributed  to  these  claimants  with  the  rest, 
during  President  Garfield's  administration.  In  this  way  five  install- 
ments were  distributed.  After  President  Arthur  came  into  office  he 
examined  the  cases  further,  and,  ''believing  that  said  award  was  ob- 
tained by  fraud  and  perjury,"  negotiated  a  treaty  with  Mexico  pro- 
viding for  a  rehearing.  This  treaty  is  now  pending  before  the  senate 
for  ratification.  On  the  thirty-first  of  January,  1882,  the  sixth  in- 
stallment was  paid  by  Mexico  to  Mr.  Frelinghuysen,  the  present  sec- 
retary of  state.  A  distribution  of  this  installment  to  these  claimants 
e  has  been  withheld  by  order  of  the  president  on  account  of  the  pend- 
•  ing  treaty.  These  suits  were  brought  in  the  supreme  court  of  the^Dis- 
trict  of  Columbia  to  obtain  writs  of  mandamtts  requiring  the  secretary 
of  state  to  pay  to  the  several  relators  the  amounts  distributable  to 
them  respectively  upon  their  disputed  awards  from  the  installment  of 
1882.  The  relator.  Key,  is  the  assignee  of  part  of  the  Weil  claim.  In 
his  case  the  secretary  filed  an  answer  setting  up  the  action  of  Presi- 
dent Arthur  in  respect  to  this  claim  and  the  negotiation  of  the  new 
treaty.  To  this  the  relator  demurred.  Upon  the  hearing  the  court 
below  sustained  the  demurrer  and  awarded  a  peremptory  writ  as 
prayed  for.  In  the  case  of  the  La  Abra  Company  a  petition  substan- 
tially like  that  of  the  relator.  Key,  was  demurred  to  by  the  secretary. 
Upon  the  hearing  this  demurrer  was  sustained  and  the  petition  dis- 
missed. In  this  case,  therefore,  the  action  of  President  Arthur  does 
not  appear  affirmatively  on  the  face  of  the  record,  but  it  was  conceded 
on  the  argument  that  it  might  properly  be  considered.  The  writ  of 
error  in  the  Key  case  was  brought  by  the  secretary  of  state,  and  in 
the  other  by  the  La  Abra  Company.  If  we  understand  correctly  the 
positions  assumed  by  the  different  counsel  for  the  relators,  they  are : 

(1)  That  the  awards  under  the  convention  vested  in  the  several  claim- 
H  ants  an  absolute  right  to  the  amounts  awarded  them  respectively,  and 
5*  that  this  right  was  property  which  neither*the  United  States  alone, 

nor  the  United  States  and  Mexico  together,  could  take  away;  and, 

(2)  that,  if  this  were  not  so,  the  action  of  President  Hayes,  under  the 
fifth  section  of  the  act  of  1878,  was  conclusive  on  President  Arthur, 
and  deprived  him  of  any  right  he  might  otherwise  have  had  to  inves- 
tigate the  charges  of  fraud  presented  by  the  Mexican  government,  or 
to  withhold  from  the  relators  their  distributive  shares  of  any  moneys 
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thereafter  paid  to  the  secretary  of  state  under  the  authority  of  the  first 
section. 

1.  There  is  no  doubt  that  the  provisions  of  the  convention  as  to  the 
conclusiveness  of  the  awards  are  as  strong  as  language  can  make  them. 
The  decision  of  the  commissioners,  or  the  umpire,  on  each  claim  is  to 
be  "absolutely  final  and  conclusive"  and  "without  appeal."  The 
president  of  the  United  States  and  the  f)resident  of  the  Mexican  re- 
public are  "to  give  full  effect  to  such  decisions,  without  any  objection, 
evasion,  or  delay  whatsoever,"  and  the  result  of  the  proceedings  of 
the  commission  is  to  be  considered  ''a  full,  perfect,  and  final  settle- 
ment of  every  claim  upon  either  government  arising  out  of  transac- 
tions prior  to  the  exchange  of  the  ratifications  of  the  *  »  »  con- 
vention." But  this  is  to  be  construed  as  language  used  in  a  compact 
of  two  nations  "for  the  adjustment  of  the  claims  of  the  citizens  of 
either  ♦  ♦  ♦  against  the  other,"  entered  into  "to  increase  the 
friendly  feeling  between"  republics  and  "so  to  strengthen  the  system 
and  principles  of  republican  government  on  the  American  continent." 
No  nation  treats  with  a  citizen  of  another  nation  except  through  his 
government.  The  treaty,  when  made,  represents  a  compact  between 
the  governments,  and  each  government  holds  the  other  responsible  for 
everything  done  by  their  respective  citizens  under  it.  The  citizens  of 
the  United  States  having  claims  against  Mexico  were  not  parties  to 
this  convention.  They  induced  the  United  States  to  assume  the  re- 
sponsibility of  seeking  redress  for  injuries  they  claimed  to  have  sus- 
tained by  the  conduct  of  Mexico;  and  as  a  means  of  obtaining  such 
redress  the  convention  was  entered  into,  by  which  not  only  claims  of  g 
citizens  of  the  United  States  against  Mexieo*were  to  be  adjusted  and* 
paid,  but  those  of  citizens  of  Mexico  against  the  United  States  as  well. 
By  the  terms  of  the  compact  the  individual  claimants  could  not  them- 
selves submit  their  claims  and  proofs  to  the  commission  to  be  passed 
upon.  Only  such  claims  as  were  presented  to  the  governments  re- 
spectively could  be  '^ref erred"  to  the  commission,  and  the  commis- 
sioners were  not  allowed  to  investigate  or  decide  on  any  evidence  or 
information  except  such  as  was  furnished  by  or  on  behalf  of  the  gov- 
ernments. After  all  the  decisions  were  made,  and  the  business  of  the 
commission  concluded,  the  total  amount  awarded  to  the  citizens  of 
one  country  was  to  be  deducted  from  the  amount  awarded  to  the  citi- 
zens of  the  other,  and  the  balance  only  paid  in  money  by  the  govern- 
ment in  favor  of  whose  citizens  the  smaller  amount  was  awarded,  and 
this  payment  was  to  be  made,  not  to  the  citizens  but  to  their  govern- 
ment. Thus,  while  the  claims  of  the  individual  citizens  were  to  be 
considered  by  the  commission  in  determining  amounts,  the  whole  pur- 
pose of  the  convention  was  to  ascertain  how  much  was  due  from  one 
government  to  the  other  on  account  of  the  demands  of  their  respect- 
ive citizens.  As  between  the  United  States  and  Mexico  the  awards 
are  final  and  conclusive  until  set  aside  by  agreement  between  the  two 
governments,  or  otherwise.    Mexico  cannot,  under  the  terms  of  the 
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treaty,  refuse  to  make  the  payments  at  the  times  agreed  on  if  re- 
quired  by  the  United  States.  This  she  does  not  now  seek  to  do.  Her 
payments  have  all  been  made  promptly  as  they  fell  due,  as  far  as  these 
records  show.  What  she  asks  is  the  consent  of  the  United  States  to 
her  release  from  liability  under  the  convention  on  account  of  the  par- 
ticular awards  now  in  disput^  because  of  the  alleged  fraudulent  char- 
acter of  the  proof  in  supporf  of  the  claims  which  the  United  States 
were  induced  by  the  claimants  to  furnish  for  the  consideration  of  the 
commission. 

As  to  the  right  of  the  United  States  to  treat  with  Mexico  for  a  retrial, 
we  entertain  no  doubt.  Each  government,  when  it  entered  into  the 
compact  under  which  the  awards  were  made,  relied  on  the  honor  and 
c9good  faith  of  the  other  for  protection  as  far  as  possible  against  frauds 
•  and  impositions  by  the^individual  claimants.  It  was  for  this  reason 
that  all  claims  were  excluded  from  the  consideration  of  the  commis- 
sion, except  such  as  should  be  referred  by  the  several  governments, 
and  no  evidence  in  support  of  or  against  a  claim  was  to  be  submitted 
except  through  or  by  the  governments.  The  presentation  by  a  citi- 
zen  of  a  fraudulent  claim  or  false  testimony  for  reference  to  the 
commission  was  an  imposition  on  his  own  government,  and  if  that 
government  afterwards  discovered  that  it  had  in  this  way  been  made 
an  instrument  of  wrong  towards  a  friendly  power,  it  would  be  not 
only  its  right,  but  its  duty,  to  repudiate  the  act  and  make  reparation 
as  far  as  possible  for  the  consequences  of  its  neglect,  if  any  there 
had  been.  International  arbitration  must  always  proceed  on  the 
highest  principles  of  national  honor  and  integrity.  Claims  presented 
and  evidence  submitted  to  such  a  tribunal  must  necessarily  bear  the 
impress  of  the  entire  good  faith  of  the  government  from  which  they 
come,  and  it  is  not  to  be  presumed  that  any  government  will  for  a 
moment  allow  itself  knowingly  to  be  made  the  instrument  of  wrong 
in  any  such  proceeding.  No  technical  rules  of  pleading  as  applied 
in  municipal  courts  ought  ever  to  be  allowed  to  stand  in  the  way  of 
thw  national  power  to  do  what  is  right  under  all  the  circumstances. 
Every  citizen  who  asks  the  intervention  of  his  own  government 
against  another  for  the  redress  of  his  personal  grievances  must  nec- 
essarily subject  himself  and  his  claim  to  these  requirements  of  inter- 
national comity.  None  of  the  cases  cited  by  counsel  are  in  opposi- 
tion to  this.  They  all  relate  to  the  disposition  to  be  made  of  the 
proceeds  of  international  awards  after  they  have  passed  beyond  the 
reach  of  the  governments  and  into  the  hands  of  private  parties.  The 
language  of  the  opinions  must  be  construed  in  connection  with  this 
fact.  The  opinion  of  the  attorney  general  in  Gihhes'  Case,  13  Op. 
19,  related  to  the  authority  of  the  executive  officers  to  submit  the 
claim  of  Gibbes  to  the  second  commission  after  it  had  been  passed 
on  by  the  first,  without  any  new  treaty  between  the  governments  to 
that  effect,  not  to  the  power  to  make  such  a  treaty. 

2.  The  first  section  of  the  act  of  1878  authorizes  and  requires  the 
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secretary  of  state  to  receive  the  moneys  paid  by  Mexico  •under  the* 
convention,  and  to  distribute  them  among  the  several  claimants,  but 
it  manifests  no  disposition  on  the  part  of  congress  to  encroach  on  the 
power  of  the  president  and  senate  to  conclude  another  treaty  with 
Mexico  in  respect  to  any  or  even  all  the  claims  allowed  by  the  com- 
mission, if  in  their  opinion  the  honor  of  the  United  States  should  de- 
mand it.  At  most,  it  only  provides  for  receiving  and  distributing  the 
sums  paid  without  a  protest  or  reservation,  such  as,  in  the  opinion 
of  the  president,  is  entitled  to  further  consideration.  It  does  not  un- 
dertake to  set  any  new  limits  on  the  powers  of  the  executive.  The 
fifth  section,  as  we  construe  it,  is  nothing  more  than  an  expression 
by  congress  in  a  formal  way  of  its  desire  that  the  president  will,  be- 
fore he  makes  any  payment  on  the  Weil  or  La  Abra  claims,  investi- 
gate the  charges  of  fraud  presented  by  Mexico,  *'and  if  he  shall  be  of 
the  opinion  that  the  honor  of  the  United  States,  the  principles  of  pub- 
lic law,  or  considerations  of  justice  and  equity  require  that  the  awards, 
*  *  *  or  either  of  them,  should  be  opened  and  the  cases  retried," 
that  he  will  "withhold  payment  ♦  ♦  ♦  until  the  case  or  cases 
shall  be  retried  and  decided  in  such  manner  as  the  governments  of  the 
United  States  and  Mexico  may  agree,  or  until  congress  shall  other- 
wise direct."  From  the  beginning  to  the  end  it  is,  in  form  even,  only 
a  request  from  congress  to  the  executive.  This  is  far  from  making 
the  president  for  the  time  being  a  quasi  judicial  tribunal  to  hear  Mex- 
ico and  the  implicated  claimants  and  determine  once  for  all,  as  be- 
tween them,  whether  the  charges  which  Mexico  makes  have  been  ju- 
dicially established.  In  our  opinion,  it  would  have  been  just  as 
competent  for  President  Hayes  to  have  instituted  the  same  inquiry 
without  this  request  as  with  it,  and  his  action,  with  the  statute  in 
force,  is  no  more  binding  on  his  successor  than  it  would  have  been 
without.  But  his  action,  as  reported  by  him  to  congress,  is  not  at  all 
inconsistent  with  what  has  since  been  done  by  President  Arthur.  He 
was  of  opinion  that  the  disputed  ''cases  should  be  further  investi- 
gated by  the  United  States  to  ascertain  whether  this  government  has  k. 
•been  made  the  means  of  enforcing  against  a  friendly  power  claims  of  •" 
our  citizens  based  upon  or  exaggerated  by  fraud,"  and,  by  implica- 
tion at  least,  he  asked  congress  to  provide  him  the  means  "of  insti- 
tuting  and  furnishing  methods  of  investigation  which  can  coerce  the 
production  of  evidence  or  compel  the  examination  of  parties  or  wit- 
nesses." He  did  report  officially  that  he  had  "grave  doubt  as  to  the 
substantial  integrity  of  the  Weil  claim"  and  the  "sincerity  of  the  evi- 
dence as  to  the  measure  of  damages  insisted  upon  and  accorded  in 
the  case  of  the  La  Abra  ♦  ♦  *  company."  The  report  of  Mr. 
Evarts  cannot  be  read  without  leaving  the  conviction  that,  if  the  means 
had  been  afforded,  the  inquiries  which  congress  asked  for  would  have 
been  further  prosecuted.  The  concluding  paragraph  of  the  report  is 
nothing  more  than  a  notification  by  the  president  that  unless  the 
means  are  provided,  he  will  consider  that  the  wishes  of  congress  have 
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been  met,  and  that  he  will  act  on  Buoh  evidence  as  he  has  been  able 
to  obtain  without  the  help  he  wants.  From  the  statements  in  the 
answer  of  Secretary  Frelinghuysen  in  the  Key  case,  it  appears  that 
farther  evidence  has  been  found,  and  that  President  Arthur,  upon  this 
and  what  was  before  President  Hayes,  has  become  satisfied  that  the 
contested  decisions  should  be  opened  and  the  claims  retried.  Con- 
sequently, the  president,  believing  that  the  honor  of  the  United  States 
demands  it,  has  negotiated  a  new  treaty  providing  for  such  a  re- 
examination of  the  claims,  and  submitted  it  to  the  senate  for  ratifi- 
cation. Under  these  circumstances,  it  is,  in  our  opinion,  clearly 
within  the  discretion  of  the  president  to  withhold  aU  further  pay- 
ments to  the  relators  until  the  diplomatic  negotiations  between  the 
two  governments  on  the  subject  are  finally  concluded.  That  discre- 
tion of  the  executive  department  of  the  government  cannot  be  con- 
trolled by  the  judiciary. 

The  United  States,  when  they  assumed  the  responsibility  of  pre- 
senting the  claims  of  their  citizens  to  Mexico  for  payment,  entered 
into  no  contract  obligations  with  the  claimants  to  assume  their  frauds 
and  to  collect  on  their  account  all  that,  by  their  imposition  of  false 
Q  testimony,  might  be  given  in  the  awards  of  the  commission.  As  be- 
•*  tween  the  United  States  andHhe  claimants,  the  honesty  of  the  claims 
is  always  open  to  inquiry  for  the  purposes  of  fair  dealing  with  the 
government  against  which,  through  the  United  States,  a  claim  has 
been  made. 

Of  course,  in  what  we  have  said  we  express  no  opinion  on  the  merits 
of  the  controversy  between  Mexico  and  the  relators.  Of  that  we  know 
nothing.  All  we  decide  is  that  it  was  within  the  discretion  of  the 
president  to  negotiate  again  with  Mexico  in  respect  to  the  claims,  and 
that  as  long  as  the  two  governments  are  treating  on  the  questions 
involved,  he  may  properly  withhold  from  the  relators  their  distrib- 
utive shares  of  the  moneys  now  in  the  hands  of  the  secretary  of 
state. 

The  judgment  in  the  case  of  the  LaAbra  Company  is  affirmed^ 
with  costs,  and  that  in  the  case  of  Key  is  reversed,  with  costs,  and 
the  cases  remanded,  with  instmctionB  to  dismiss  the  petition  of  Key. 
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GiLMBB  and  others  v.  Hiolbt. 

(Jannaiy  7, 1884.) 

Garbibrs— Injury  to  TsBiSPABaiKO  Pa08bngeb— New  Trial. 

in  an  action  by  a  passenger  against  a  carrier,  founded  upon  the  contract  of  car- 
riage, for  injuries  sustained  througli  the  negligence  of  defendant's  servant,  the 
def^idant  is  entitled,  for  the  purpose  of  snowing  that  he  owed  no  personal 
duty  to  the  plaintiff,  to  introduce  evidence  of  a  refusal  by  the  plaintiff  to  pay 
his  fare  or  leave  the  coach. 

Any  error  appearing  from  the  record  entitles  a  partv  to  a  new  trial,  unless  it  is  per- 
fectly clear  that  he  could  not  have  been  prejudiced  thereby. 

In  Error  to  the  Supreme  Court  of  the  Territory  of  Montana. 

Nath.  Wilson  and  J.  HvbUy  Aahton,  for  plaintiffs  in  error. 

jB.  T.  Merrick  and  M.  F.  Morris y  for  defendant  in  error. 

Miller,  J.  This  was  an  action  in  the  territorial  court  of  Montana, 
in  which  a  judgment  was  rendered  in  favor  of  defendant  in  errors 
against  the  plaintiffs  in  error  for  an  injury  received  by  thempsetting* 
of  a  stage  coach  used  by  the  latter  as  common  carriers  of  passengers. 
The  plaintiff  below  founds  his  action  on  this  contract  of  carriage, 
and  the  negligent  manner  in  which  it  was  performed.  He  ** alleges 
that  on  the  day  and  year  last  aforesaid,  at  the  said  Boulder  City,  the 
said  defendants  received  the  said  plaintiff  as  a  passenger  upon  their 
coach,  to  be  carried  thence  to  said  town  of  Helena. "  The  answer  of 
defendants  to  this  part  of  the  declaration  or  petition  is  that  "they 
deny  that  the  said  Higley  was  received  as  a  passenger  on  their  coach, 
as  in  said  complaint  alleged,  but  say  that  from  the  city  of  Jefferson 
to  the  said  town  of  Helena,  the  said  plaintiff  was  wrongfully  and  un- 
lawfully thereon,  and  contrary  to  the  request  and  demand  of  these 
defendants,  by  their  agent,  who  then  and  there  having  been  refused, 
upon  his  request  therefor,  the  fare  of  said  Higley  on  said  coach,  did 
not  consent  or  agree  to  his  becoming  a  passenger  of  defendants 
thereon,  but  forbade  him  so  to  continue  thereon,  and  did  not  consent 
thereto."  It  will  thus  be  seen  that  the  issue  was  fairly  raised  whether 
the  plaintiff  was  a  trespasser  in  forcing  himself  into  or  on  the  stage 
of  the  defendant  without  paying  his  fare,  or  whether  he  was  there 
under  a  contract  of  passenger  carriage,  either  express  or  implied. 

The  following  bill  of  exceptions  was  taken  on  the  trial,  and  the 
ruling  of  the  court  thereon  is  assigned  for  error : 

"Be  it  remembered  that  on  the  trial  of  this  cause  plaintiff,  being  a  witness 
upon  the  stand,  upon  his  examination  in  chief,  testified  that  he  had  taken 
passage  as  a  passenger  from  Boulder  City  to  Helena;  that  the  driver  received 
him  as  such;  and  that  after  the  accident  had  happened,  and  while  he  was 
sick  in  the  hospital,  that  the  defendant  O.  J.  Salisbury  said  that  he  had  or- 
dered his  drivers  to  receive  him  without  paying  fare  until  he  got  to  Helena; 
and  that  he  had  frequently  traveled  over  the  road  before  without  paying  his 
fare  until  he  arrived  in  Helena, — was  asked  on  cross-examination: 
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"What  was  Sciid  to  70U  at  Jefferson  City,  the  first  station  on  the  road,  bj 
$  tlie  agent  in  reference  to  your  fare? 

•  •  "Did  he  not  demand  it  of  you? 

"Did  you  not  refuse  to  piiy  it? 

"Did  he  not  demand  you  to  get  out  or  pay  your  fare? 

"Did  you  not  refuse  to  do  either? 

"Did  you  not  tell  him  that  he  could  not  put  you  out? 

"To  each  question  as  propounded  at  the  time  plaintiff  objected,  and  the 
court  then  and  there  sustained  said  objection  to  each  of  said  questions  when 
so  separately  propounded,  and  did  not  permit  said  witness  to  answer.  To 
which  rulings  of  the  court  defendants  then  and  there  duly  excepted,  and 
tills  his  bill  of  exceptions  is  signed  and  sealed,  and  made  a  part  of  the  record 
herein,  this  sixteenth  day  of  December.  A.  D.  1878." 

The  pertinency  of  these  questions  to  the  issue  we  have  just  stated 
is  so  plain  as  to  need  no  argument  or  illustration. 

Jefferson  City  lies  between  Boulder  City  and  Helena.  The  acci- 
dent by  which  plaintiff  was  injured  occurred  between  Jefferson  City 
and  Helena.  If,  getting  in  the  stage  at  Boulder,  plaintiff  had  not 
paid  his  fare,  it  was  proper  that  the  agent  of  the  stage  company  at 
Jefferson  should  collect  it.  Certainly  it  was  his  duty  to  require  the 
fare  to  be  paid  from  Jefferson  to  Helena.  Whether  he  had  a  right 
to  ride  free  of  charge  was  a  question  to  be  left  to  the  jury,  and,  un- 
less he  proved  it  to  their  satisfaction,  he  was  a  trespasser  if  he  re- 
fused to  pay  the  fare  to  the  agent.  We  are  to  presume  that  he 
would  have  answered  the  questions  propounded  to  him,  if  required 
to  answer  them,  so  as  to  prove  that  he  was  told  at  Boulder  that  he 
must  pay  at  Jefferson ;  that  at  Jefferson  payment  was  demanded  of 
him;  that  he  refused  to  pay;  that  he  was  then  requested  to  get  out 
of  the  stage;  that  he  refused  either  to  pay  his  fare  or  get  out  of  the 
stage;  and  that  he  told  the  agent  he  could  not  put  him  out.  It 
is  idle  to  say,  if  these  answers  had  been  given,  that  he  had  a  con- 
tract for  passage  unless  he  proved  it  affirmatively  in  some  other 
way.  But  it  is  said  that  the  questions  were  not  legitimate  cross- 
examination.  We  are  of  a  different  opinion.  Plaintiff,  offering 
e  himself  as  a  witness  to  show  that  he  was  rightfully  in  the  coach  as 

•  a  regular*pas8enger  under  the  usual  conditions,  told  his  story  of  how 
he  got  in  at  Boulder,  that  he  was  taken  as  a  passenger  by  the  driver, 
who  received  him  as  such,  and  that  one  of  the  defendants  said  he 
had  ordered  his  drivers  to  receive  him  without  fare.  It  seems  very 
clear  that  to  require  him  to  state  whether  his  fare  was  demanded  of 
him  by  the  regular  agent  of  the  company,  and  on  his  refusal  to  pay  he 
was  ordered  to  leave  the  coach  and  refused,  was  an  examination  in 
regard  to  the  very  thing  about  which  he  testified  in  chief.  To  per- 
mit a  party  to  the  suit  to  tell  his  own  tale  of  a  transaction  like  this, 
and  to  conceal  what  is  important  to  the  defendant  in  regard  to  the 
same  occurrence,  and  at  the  same  time,  would  be  a  gross  perversion  of 
justice,  and  would  bring  into  discredit  the  policy  of  permitting  par- 
ties to  actions  to  testify  in  their  own  behalf.     But  it  was  said  by  the 
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iBiipreme  court  of  Montana,  on  appeal,  that  since  the  record  did  not 
contain  all  the  testimony,  the  court  could  not  see  that  defendants 
were  injured  by  the  refusal  to  have  the  questions  answered.  We 
Iiave  not  before  heard  of  such  a  rale  in  a  revisory  court.  The  fur- 
thest any  court  has  gone  has  been  to  hold  that  when  such  court 
can  see  afBimatively  that  the  error  worked  no  injury  to  the  party 
appealing,  it  will  be  disregarded.  This  court,  in  Deery  v.  Cray,  6 
Wall.  807,  used  this  language:  ''Wherever  the  application  of  this 
rule  is  sought,  it  must  appear  so  clear  as  to  be  beyond  doubt  that  the 
error  did  not  and  could  not  have  prejudiced  the  party's  rights." 
There  was  here  manifest  error,  as  we  look  at  the  issue  and  the  ques- 
tions asked.  So  far  from  being  able  to  see  that  it  worked  no  injury 
to  defendants,  it  seems  probable  that  if  the  questions  had  been  an- 
swered as  we  have  supposed,  if  not  conclusive  of  the  issue  made  by 
defendants,  they  would  have  very  strongly  supported  their  answer. 

The  judgment  of  the  supreme  court  of  Montana  is  reversed,  with 
direction  to  order  a  new  trial. 


(110  u.  S.  1) 

Goodwin  and  another  v.  Colobado  Mobtoaob  &  Investment  Go.  of 

London,  (Limited.) 

(January  7, 1884.) 
Hombstbad— Laws  of  Colorado— Record— Aotital  Notice— Foreign  Oorfo- 

ration — AUTHORIZBD  AGENT. 

Chapter  46  of  section  1  of  the  statutes  of  Colorado,  which  declares  that  before  any 
one  shall  be  entitled  to  claim  ezemption  of  his  homestead  from  ezecation,  he 
shall  cause  the  word  *'  homestead  "  to  be  entered  of  record  on  the  margin  of  his 
recorded  title,  is  peremptory;  and,  unless  the  statute  is  complied  with,  no  ex- 
emption can  be  claimea,  even  as  against  a  creditor  having  actual  notice  that 
the  premises  are  occupied  as  a  homestead. 

The  terms  of  a  statute  requiring  foreign  corporations,  before  they  do  business  in 
the  state,  to  designate  an  authorized  agent,  upon  whom  process  may  be  served, 
are  sufficiently  complied  with  by  a  corporation  if  it  designates  its  general  man- 
ager as  such  agent,  without  giving  the  name  of  any  person. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

E.  T.  Wells,  for  plaintiff  in  error.  ^ 

•Harlan,  J.  The  Colorado  Mortgage  &  Investment  Company  ol* 
London,  (Limited,)  a  corporation  organized  under  the  laws  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  brought  this  action 
against  Harrison  Goodwin  and  Elizabeth  Goodwin,  his  wife,  to  re- 
<}over  the  possession  of  certain  real  estate  in  Colorado,  and  damages 
for  withholding  the  same.  In  conformity  with  a  written  stipulation 
bj  the  parties,  the  case  was  tried  by  the  court  without  the  interven- 
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?!ion  of  a  jury,  and  jadgment  rendered  for  the  plaintiff.  *  The  land9 
ia  controversy  were  conveyed  by  Harrison  Goodwin  to  David  H. 
Maffat,  Jr.,  in  trast,  to  secure  certain  promissory  notes  executed  hj 
the  grantor  to  the  plaintiff,  and  made  payable  at  Denver,  Colorado. 
The  deed  provided  that  in  case  of  default  in  the  payment  of  the  prin- 
cipal or  interest  of  either  of  the  notes,  the  trustee,  on  application  in; 
writing  of  the  legal  holder  of  the  notes,  might  sell  the  premises  at 
public  auction  after  giving  four  weeks'  previous  notice  of  the  tim& 
and  place  of  sale  by  advertisement  in  any  newspaper  published  in 
Boulder  county,  (where,  as  we  infer,  the  lands  lie,)  and  from  the  pro- 
ceeds pay  the  principal  and  interest  of  the  notes,  whether  due  and 
payable  by  the  tenor  thereof  or  not.  There  was  such  default,  and 
under  the  authority  given  by  the  deed  of  trust  the  lands  were  sold, 
the  plaintiff  becoming  the  purchaser,  and  receiving  a  conveyance 
therefor  from  the  trustee.  The  wife  of  Goodwin  filed  a  separate  an- 
swer, in  which,  among  other  things,  it  is  alleged  that  at  the  time  of 
the  execution  of  the  deed  of  trust  the  premises  in  controversy  were, 
as  plaintiff  well  knew,  occupied  by  her  husband  and  herself  as  their 
homestead,  and  that  her  husband  was  a  householder.  By  these  alle- 
gations it  was  intended  to  question  the  validity,  under  the  laws  of 
Colorado,  of  the  sale  of  the  premises  in  pursuance  of  the  before- 
mentioned  deed  of  trust. 

The  statutes  of  Colorado  (Colo.  Gen.  Laws  1877,  c.  46)  provide- 
that  every  householder  in  that  state,  "being  the  head  of  a  family, 
shall  be  entitled  to  a  homestead  not  exceeding  in  value  the  sum  of 
$2,000,  exempt  from  execution  and  attachment  arisiig  from  any^ 
debt,  contract,  or  civil  obligation  entered  into  or  incurred  after  the- 
first  day  of  February,  in  the  year  of  our  Lord  1868,"  (section  1;) 
that  "to  entitle  any  person  to  the  benefits  of  this  act  he  shall  cause 
the  word  <  homestead '  to  be  entered  of  record  on  the  margin  of  hi& 
recorded  title  to  the  same/'  (section  2;)  that  "such  homestead  shall 
only  be  exempt,  as  provided  in  the  first  section  of  this  act,  while  oc-^ 
enpied  as  such  by  the  owner  thereof,  or  his  or  her  family^''  (section* 

^8;)   that  "when  any  person  dies  seized  of  a  homestead,  leaving  a. 

•  widow,  ♦  ♦  ♦  gnoh  widow*  ♦  ♦  ♦  shall  be  entitled  to  the- 
homestead,"  (section  4 ;)  and  that  ''nothing  in  this  act  shall  be  con- 
strued to  prevent  the  owner  and  occupier  of  any  homestead  from  vol- 
untarily mortgaging  the  same :  provided  no  such  mortgage  shall  be 
binding  against  the  wife  of  any  married  man  who  may  be  occupying 
the  premises  with  him,  unless  she  shall  freely  and  voluntarily,  sepa- 
rate and  apart  from  her  husband,  sign  and  acknowledge  the  same, 
and  the  officer  taking  such  acknowledgment  shall  fully  apprise  her 
of  her  rights  and  the  effect  of  signing  such  mortgage,"  (section  6.) 

The  assignments  of  error  do  not  present  any  question  as  to  the- 
sufficiency  of  that  part  of  Mrs.  Goodwin's  answer  which  impeachea^ 
the  truth  of  the  officer's  certificate  of  her  acknowledgment  of  the 
trust  deed.     But  had  they  done  so,  it  is  sufficient,  upon  this  branch- 


Digitized  by 


Google 


GOODWIN  V.  OOLOBADO  MOBTOAOB  A  INYSSTHENT  00.  OF  LONDON.    475 

of  the  case,  to  say  that  no  one  is  entitled  to  the  benefits  of  the  fore- 
going statatory  provisions  unless  the  word  "homestead"  be  entered 
on  the  margin  of  the  recorded  title  of  the  premises  occupied  as  a 
homestead.  Such  are  the  express  words  of  the  statute,  and  there  is 
no  room  left  for  construction.  We  are  not  at  liberty  to  say  that  the 
legislature  intended  actual  notice  to  creditors  of  the  occupancy  of 
particular  premises  as  a  homestead  to  be  equivalent  to  the  entry  on 
the  record  of  title  of  the  word  '"homestead."  The  requirement  that 
the  record  of  the  title  shall  show  that  the  premises  are  occupied  as  a 
homestead  before  any  person  can  become  entitled  to  the  benefits  of 
the  statute,  is  absolute  and  unconditional.  As  the  answer  of  Mrs. 
Goodwin  did  not  show  a  compliance,  in  that  respect,  with  the  statute, 
it  was  fatally  defective. 

The  constitution  of  Colorado  provides  (art.  15,  §  10)  that  "no  for- 
eign corporation  shall  do  any  business  in  this  [that]  state  without 
having  one  or  more  known  places  of  business,  and  an  authorized 
agent  or  agents  in  the  same,  upon  whom  process  may  be  served." 

The  statutes  of  the  state  provide,  that  "foreign  corporations  shall 
before  they  are  authorized  or  permitted  to  do  any  business  in  this^ 
state,  make  and  file  a  certificate*  signed  by  the  president  and  secre-* 
tary  of  such  corporation,  duly  acknowledged,  with  the  secretary  of 
state  and  in  the  office  of  the  recorder  of  deeds  of  the  county  in  which 
such  business  is  carried  on,  designating  the  principal  place  where 
the  business  of  such  corporation  shall  be  carried  on  in  this  state,  and 
an  authorized  agent  or  agents  in  this  state,  residing  at  its  principal 
place  of  business,  upon  whom  process  may  be  served."  Gen.  Laws 
Colo.  1877,  p.  151,  §  213. 

Prior  to  the  execution  of  the  before-mentioned  deed  of  trust  or  of 
the  notes  secured  by  it,  the  plantiff  caused  to  be  filed  in  the  office  of 
the  secretary  of  state  of  Colorado  and  in  the  office  of  the  recorder  of 
Arapahoe  county  a  certificate  signed  by  its  president  and  secretary, 
and  duly  acknowledged,  which  stated  "that  the  principal  place  where 
the  business  of  said  corporation  shall  be  carried  on  in  the  state  of 
Colorado  shall  be  at  Denver,  in  the  county  of  Arapahoe,  in  said  state, 
and  that  the  general  manager  of  said  corporation,  residing  at  the 
said  principal  place  of  business,  is  the  agent  upon  whom  process 
may  be  served  in  all  suits  that  may  be  commenced  against  [said] 
corporation." 

The  contention  of  plaintiffs  in  error  is  that  this  certificate  is  ma- 
terially defective,  in  that  it  does  not  designate  the  particular  individ- 
ual by  name  upon  whom,  as  the  agent  of  the  corporation,  process 
maybe  served;  that  until  this  foreign  corporation  filed  such  a  certifi- 
cate as  the  statute  required,  it  was  prohibited  by  the  constitution  and 
laws  of  Colorado  from  doing  any  business  in  that  state ;  and,  conse- 
quently, that  this  deed  of  trust,  executed  and  delivered  in  Colorado, 
and  upon  which  its  title  to  the  premises  in  controversy  rests,  was 
^oid.     We  are  of  opinion  that  the  certificate  in  question  was  in  sub- 
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Btantial  conformity  to  the  law.  The  reqairement  of  the  statute  was 
met  by  the  designation  of  the  ''general  manager"  of  the  corporation, 
residing  at  its  principal  place  of  business,  as  agent,  to  receive  service 
of  process.  It  was  not  necessary,  as  we  think,  to  give  the  name  of 
the  particular  person  who  happened,  at  the  date  of  the  certificate,  to 
^  fill  that  position.  The  object  of  the  statute  could  be  best  subserved 
*  by  a  certificate  of *the  character  filed,  for  the  obvious  reason  that  the 
death  or  resignation  of  the  incumbent  would  not  long  interfere  with 
the  bringing  of  suits  against  the  corporation.  Had  there  been,  when 
the  certificate  was  filed,  no  such  officer  of  the  corporation  as  a  gen- 
eral manager,  there  would  have  been  ground  to  contend  that  it  had 
not  performed  the  condition  essential  to  its  authority  to  do  business 
in  the  state.  But  the  answer  makes  no  claim  of  that  kind,  but  as- 
sumes that  it  was  necessary  to  give  the  name  of  some  individual 
upon  whom  process  against  the  corporation  might  be  served.  We  do 
not  concur  in  this  construction  of  the  statute.  None  of  the  points 
made  by  counsel  for  plaintiffs  in  error  can  be  sustained,  and  the^ 
judgment  must  be  affirmed.    It  is  so  ordered. 


(110  U.  S.  68) 

HoTF  V.  CouHTT  OF  Jaspeb,  State  of  Missouri. 

(Janoaiy  7, 1884.) 

Oblxoatiov  of  Contbaot— Municipal  Boimft— Jddigiaii  Powxb. 

Where,  after  a  township  bad  •ubscribed  for  the  stock  of  a  railroad  company,  and' 
haa  agreed  to  par  for  it  in  yalid,  negotiable  bonds,  an  act  was  passed  by  the- 
legislature  requiring  the  bonds  to  be  registered  and  certified  before  they  should 
become  valid,  hM^  that  the  statute  did  not  impair  the  obligation  of  the  con- 
tract, and  that  the  principle  of  the  case  of  AntJiony  ▼.  County  of  Jasper,  101 
U.  B.  693,  was  decisive  of  the  rights  of  the  parties. 

A.  statute  requiring  the  auditor  of  state  to  certify  bonds,  after  due  inquiry  into 
the  circumstances  under  which  they  are  issuecl,  does  not  contravene  a  consti- 
tutional provision  against  the  delegation  of  judicial  power  to  an  executive 
officer. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western. 
District  of  Missouri. 

Jos.  S.  Botsford,  for  plaintiff  in  error. 

Waite,  C.  J.  The  facts  in  this  case  are,  in  all  respects,  the  same 
as  those  in  Anthony  v.  County  of  Jasper y  101  U.  S.  693,  except  that 
here  it  is  expressly  found  that  the  subscription  of  the  township  which 
was  voted  had  actually  been  made  by  the  county  court,  and  accepted 
by  the  railroad  company  before  the  act  providing  for  the  registration 
5  of  bonds  was  approved,  while  there  the  acceptance  of  the  subscription 
^before*the  approval  of  the  act  did  not  appear,  unless  by  implication. 
The  vote  of  the  township  was  taken  on  the  fifth  of  March,  1872;  the.- 


10 


Digitized  by 


Google 


HOFF   V.  COUNTY   OF  JA8PBIU  477 

order  of  the  county  coart  for  the  Bubscription  entered  on  the  twenty- 
eightli  of  March,  and  on  the  same  day  the  subscription  was  actually 
made  and  accepted.     The  registration  act  was  approved  March  30th. 

Upon  the  additional  fact  found  in  this  case  it  is  insisted  (1)  that  if 
the  registration  act  was  applicable  to  the  bonds  now  in  question,  it 
impaired  the  obligation  of  the  contract  of  subscription,  and  is  there- 
fore, so  far  as  such  application  is  concerned,  in  contravention  of 
article  1,  §  10,  ol.  1,  of  the  constitution  of  the  United  States;  and  (2) 
that  it  was  retrospective  in  its  operation,  and  therefore  in  contraven- 
tion of  article  1,  §  28,  of  the  constitution  of  Missouri,  which  is  "that 
no  ex  post  facto  law,  nor  law  impairing  the  obligation  of  contracts,  or 
retrospective  in  its  operation,  can  be  passed."  It  is  also  insisted  that 
the  foarth  section  of  the  act  is  in  contravention  of  the  constitution 
of  Missouri,  because  it  delegates  the  exercise  of  judicial  power  to  an 
executive  officer  of  the  state. 

The  first  two  objections  may  be  considered  together,  and,  to  our 
minds,  they  are  disposed  of  by  the  paragraph  in  the  opinion  in 
Anthony  v.  County  of  Jasper,  which  is  as  follows,  (page  699 :) 

"It  matters  not  that  when  the  bonds  were  voted  the  registration  law  was 
not  in  force.  Before  they  were  issued  it  had  gone  into  effect.  It  did  not 
change  in  any  way  the  contract  with  the  railroad  company.  The  company 
was  just  as  much  entitled  to  its  bonds  when  it  complied  with  the  conditions 
nnder  which  thej  were  voted  after  the  law,  as  it  could  have  been  before.  All  g 
the  legislature  attempted  to  do  was  to  provide  what  should  be  a*good  bond  • 
when  issued.    There  was  nothing  changed  but  the  form  of  the  execution." 

That  is  clearly  the  true  construction  of  the  fourth  section  of  the 
act.  The  contract  of  subscription  undoubtedly  gave  the  company  the 
right  to  valid  negotiable  bonds  executed  in  due  form  of  law.  This 
section  simply  provides  that  before  any  bond  thereafter  issued  shall 
be  deemed  to  have  been  completely  executed,  it  must  have  upon  it 
the  requisite  certificate  of  the  auditor  of  state.  When  so  certified,  if 
otherwise  in  proper  form,  it  may  be  issued  as  a  duly-executed  nego- 
tiable public  security.  The  provision  that  the  certificate  of  the  au- 
ditor "shall  be  prima  facie  evidence  only  of  the  facts  therein  stated," 
does  not  of  itself  open  the  bonds  to  attack  in  the  hands  of  a  bona  fide 
holder.  Before  this  law  a  bond  in  due  form,  issued  under  a  power 
conferred  by  the  legislature,  could  not  be  impeached  in  the  hands  of  a 
bona  fide  holder  for  fraud  or  irregularities  in  the  execution  of  the  power 
by  those  charged  with  that  duty.  The  law  does  not  interfere  with  this ; 
it  simply  says  that  the  certificate  which  the  auditor  is  to  give  shall 
not  prevent  such  an  impeachment;  that  is  to  say,  shall  not  operate 
as  an  estoppel.  The  certificate,  so  far  from  casting  suspicion  on  the 
bond,  gives  additional  credit,  for  it  shows  that  an  officer  of  the  state 
specially  charged  with  the  duty  has  examined  and  certified  officially 
**that  all  the  conditions  of  the  law  have  been  complied  with,"  "and 
also  that  the  conditions  of  the  contract  under  which  they  [the  bonds] 
were  ordered  to  be  issued  have  also  been  complied  with."     Such  a 
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bond  certainly  can  have  no  less  credit  in  the  market  than  it  would 
have  without  the  official  certificate.  Neither,  in  our  opinion,  does 
the  fact  that  one  more  officer  must  examine  and  certify  the  bond 
before  it  can  be  issued,  place  such  an  additional  burden  on  the 
parties  to  the  subscription  as  to  impair  the  obligation  of  their  con- 
tract. It  is  in  reality  no  more  than  providing  that  two  officers  shall 
sign  a  municipal  bond  instead  of  one  before  the  body  politic  shall  be 
bound  by  an  instrument  to  be  put  on  the  market  and  sold  as  com- 
^mercial  paper.  We  cannot  believe,  if,  when  the  subscription  was 
«  made,  a  bond,  if  signed  by  the  presiding  justice  of  the^county  court 
alone,  would  have  been  sufficient,  it  would  be  contended  that  the  ob- 
ligation of  the  contract  of  subscription  was  impaired  by  a  law  passed 
afterwards  that  required  the  signature  of  the  clerk  of  the  court  to  the 
bond  as  well  as  that  of  the  presiding  justice.  In  the  view  we  take 
of  the  case,  the  requirement  of  the  signature  and  certificate  of  the 
auditor  of  state  is  nothing  more  in  legal  effect  than  that.  By  the 
•contract  of  subscription  the  township  agreed  to  take  stock  and  pay 
for  it  in  valid  negotiable  bonds,  and  the  company  agreed  to  take  the 
bonds  and  give  the  stock.  All  the  new  law  has  done  is  to  provide 
what  shall  be  a  valid  negotiable  bond  of  the  township,  and  this  by 
providing  additional  guaranties  against  fraudulent  and  irregular  is- 
sues. Of  such  a  provision  honest  parties  cannot  complain,  for  it  is 
always  to  be  presumed  that  a  public  officer  will  do  whenever  called 
on  what  the  law  requires  of  him. 

As  to  the  objection  that  the  duties  of  the  auditor,  in  respect  to  his 
inquiries  under  the  fourth  section,  are  judicial  rather  then  executive, 
it  is  sufficient  to  say  that  every  executive  officer,  when  called  on  to 
act  in  his  official  capacity,  must  inquire  and  determine  whether,  on 
the  facts,  the  law  requires  him  to  do  one  thing  or  another.  The  due 
execution  of  these  bonds  was  an  executive  act,  and  the  auditor  of  state 
was  made  by  law  one  of  the  executive  officers  whose  duty  it  was 
to  take  part  in  their  execution.  The  inquiries  he  is  required  to  make 
•do  not  differ  in  their  character  from  those  the  presiding  justice  of  the 
county  court  should  have  made  when  he  affixed  his  signature.  The 
certificate  of  the  auditor  being  according  to  the  statute  prima /acie 
evidence  only  of  the  facts  stated,  amounts  to  nothing  more  than  that 
in  his  opinion  the  circumstances  are  such  that  the  bonds  may  prop- 
€rly  go  out  as  commercial  paper  of  the  kind  they  appear  on  their  face 
to  be.  It  binds  no  one.  It  simply  states  the  opinion  of  this  execu- 
tive officer  on  the  questions  he  was  called  on  to  consider  in  his  offi- 
cial capacity.  It  makes  the  bond  complete  in  the  form  of  its  execu- 
tion, and  in  law  does  nothing  more. 

We  are  of  opinion  that  this  case  is  in  no  respect  distinguishable 
from  Anthony  v.  County  of  Jasper^  and  upon  that  authority  the  judg« 
ment  is  affirmed. 
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(109  U.  S.  669) 

Bachman  and  others  v.  Lawson  and  others. 
(January  7, 1884.) 

COITRT  OF   GOMUrSSIONBRS  OF  ALABAMA  CLAIMS— COHPENBATIOIT  OF  AtTORNET— 

Agreement. 

An  agreement  made  a  fortnight  before  the  treaty  of  Washington,  of  1871,  and 
by  which  the  owners  of  a  ship  and  cargo  taken  by  the  armed  rebel  cruiser,  the 
Florida,  employed  a  person,  whether  an  attorney  at  law  or  not,  to  use  bis  best 
efforts  to  collect  their  **  claim  arising  out  of  the  capture,"  and  authorized  him 
to  employ  such  attorneys  as  he  might  think  fit  to  prosecute  it,  and  promised  to 
pay  blm  '*  a  compensation  equal  to  twenty-five  per  cent,  of  whatever  sum  shall 
be  collected  on  the  said  claim,''  applies  to  a  sum  awarded  to  them  by  the  court 
of  commissioners  of  Alabama  claims,  established  by  the  act  of  June  23, 1874, 
e.  459 ;  and  is  not  affected  by  section  18  of  that  act,  providing  that  that  court 
should  allow,  out  of  the  amount  awarded  on  any  claim,  reasonable  compensa- 
tion to  the  counselor  and  attorney  for  the  claimant,  and  issue  a  warrant  there- 
for, and  that  all  other  liens,  or  assignments,  either  absolute  or  conditional,  for 
past  or  future  services  about  any  claim,  made  or  to  be  made  before  Judgment 
in  that  court,  should  be  void. 

In  Error  to  the  Superior  Court  of  the  City  of  New  York. 

Edward  Jcrdan^  for  plaintiffs  in  error. 

Frtderic  B.  Jennings,  for  defendants  in  error.  § 

*  Gbay,  J.  This  action  was  brought  in  the  superior  court  of  the  city* 
of  New  York,  by  the  members  of  the  firm  of  Lawson  &  Walker  against 
the  members  of  the  firm  of  Bachman  Bros.,  to  recover  compensation 
for  services  performed  under  a  written  agreement  between  them,  dated 
April  25,  1871,  which  recited  that  the  defendants  had  employed,  and 
by  power  of  attorney  of  the  same  date  had  authorized,  the  plaintiffs 
to  collect  their  "claim  arising  out  of  the  capture  of  the  ship  Common- 
wealth and  her  cargo  by  the  armed  rebel  cruiser,  the  Florida;"  and 
by  which  the  plaintiffs  agreed  "to  use  their  best  efforts,  at  their  own 
expense,  to  collect  the  said  claim  in  the  shortest  practicable  time ; " 
and  the  defendants,  in  consideration  of  the  premises,  agreed  to  allow 
and  pay  to  the  plaintiffs  "a  compensation  equal  to  twenty-five  per 
cent,  of  whatever  sum  shall  be  collected  on  the  said  claim."  By  the 
power  of  attorney  referred  to  in  this  agreement,  the  defendants  ap-o 
pointed  the  plaintiffs  their  attorneys  to  prosecute^and  collect  the  claim  «^ 
by  such  lawful  proceedings  and  means  as  to  them  might  appear  ex- 
pedient, but  at  their  own  cost  and  charge ;  and  authorized  them  to 
receive  on  the  defendants'  account  whatever  sums  of  money  might  be 
awarded  on  the  claim,  and  to  give  in  their  name  proper  acquittances 
therefor;  to  execute  all  papers  necessary  to  secure  the  transfer  of 
the  claim  to  any  party,  department,  or  government  which  might  as- 
sume the  payment  thereof ;  and  to  employ  for  the  prosecution  of  the 
claim  such  attorneys  as  they  might  think  fit.  The  plaintiffs,  who 
were  average  adjusters,  filed  an  abstract  of  the  claim  in  the  depart- 
ment of  state,  and  in  accordance  with  the  instructions  issued  by  that 
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department,  and  from  papers  and  information  famished  by  the  d»- 
fendantSy  prepared  a  memorial,  giving  a  full  history  of  the  eironm- 
stances  relating  to  the  claim;  and  afterwards  went  to  Washington 
several  times  about  this  and  other  like  claims ;  and  after  the  passage 
of  the  act  of  congress  of  June  28,  1874,  e.  489,  establishing  the  court 
of  commissioners  of  the  Alabama  claims,  prepared  and  sent  to  the 
defendants  for  signature  a  petition  to  be  presented  to  that  court,  which, 
although  repeatedly  asked  for,  was  never  returned;  and  the  defend- 
ants, after  endeavoring  to  induce  the  plaint^s  to  release  them  from 
the  agreement,  employed  an  attorney  at  law  to  prosecute  their  daim 
before  that  court,  which  he  did,  and  recovered  thereon  the  sum  of 
18,084.16.  The  plaintiffs  brought  this  action  to  recover  25  per  cent, 
of  this  sum,  less  |l25,  the  estimated  expense  which  they  would  have 
incurred  had  they  proceeded  and  recovered  the  money.  The  defend- 
ants, besides  other  defenses  presenting  no  federal  question,  contended 
that  the  agreement  sued  on  had  been  annulled  and  rescinded  by  the 
act  of  1874.  The  judge  presiding  at  the  trial  overruled  the  objec- 
tion, and  the  jury  returned  a  verdict  for  the  plaintiffs,  on  which 
judgment  was  rendered.  The  defendants  appealed  to  the  general 
term  of  the  superior  court,  at  which  the  judgment  was  reversed  and 
a  new  trial  ordered.  The  plaintiffs  appealed  to  the  court  of  appeals, 
which  reversed  the  judgment  of  the  general  term,  and  remitted  the 

8  case  to  the  superior  court  for  further  proceedings.      See  81  N.  T. 

•  616.     The  superior  court  thereupon  entered^judgment  in  accordance 
with  the  verdict,  and  the  defendants  sued  out  this  writ  of  error. 

In  support  of  the  writ  of  error  it  was  contended  that  the  agreement 
sued  on  bad  relation  solely  to  the  claim  which  existed  at  its  date; 
that  that  claim  was  extinguished  by  the  operation  of  the  treaty  of 
Washington,  the  Geneva  award,  and  the  payment  by  Great  Britain 
to  the  United  States  of  the  sum  awarded;  and  that  the  claim  suc- 
cessfully prosecuted  under  the  act  of  congress  and  before  the  court 
of  commissioners  was  a  new  claim,  created  by  that  act,  and  after  the 
making  of  the  agreement;  or,  if  it  could  be  treated  in  any  respect  as 
the  same  claim,  was  so  changed  in  its  character  and  circumstances 
that  the  agreement  had  no  application  to  it.  But,  as  was  said  by 
Mr.  Justice  Stoby,  delivering  the  judgment  of  this  court,  in  a  sim- 
ilar case : 

''The  right  to  indemnity  for  an  unjust  capture,  whether  against  the  cap- 
tors or  the  sovereign,  whether  remediable  in  his  own  courts,  or  by  his  own 
extraordinary  interposition  and  grants  upon  private  petition,  or  upon  public 
negotiation,  is  a  right  attached  to  the  ownership  of  the  property  itself. 
♦  ♦  ♦  The  very  ground  of  the  treaty  is  that  the  municipal  remedy  is  in- 
adequate; and  that  the  party  has  a  right  to  compensation  for  illegal  cap- 
tures, by  an  appeal  to  the  justice  of  the  government.  ♦  ♦  ♦  The  right 
to  compensation,  in  the  eye  of  the  treaty,  was  just  as  perfect,  though  the 
remedy  was  merely  by  petition,  as  the  right  to  compensation  for  an  illegal 
conversion  of  proper^,  in  a  municipal  court  of  justice.  ♦  ♦  ♦  It  recog- 
nized an  existing  right  to  compensation  in  the  aggrieved  parties,  and  did 
not,  in  the  most  remote  degree,  turn  upon  the  notion  of  a  donation  or  gr»- 
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tuily.    It  was  demanded  by  our  government  as  matter  of  right,  and  as  such 
it  was  granted  by  Spain."     Comegys  v.  Vasse,  1  Pet.  193,  215-217. 

The  claim  established  before  the  court  of  commissioners  of  Ala- 
bama claims  was  manifestly  the  very  claim  contemplated  by  the  agree- 
ment in  suit.  It  is  described  in  that  agreement  as  a  ''claim  arising 
out  of  the  capture  of  the  ship  Commonwealth  and  her  cargo  by  the 
armed  rebel  cruiser  the  Florida."  The  agreement  bears  date  only  a| 
fortnight  before  the  treaty  of*Washington  was  made  and  concluded,  by* 
which  it  was  agreed  between  the  United  States  and  Great  Britain  that 
all  claims  growing  out  of  acts  eonmiitted  by  the  Alabama  and  other 
vessels  should  be  referred  to  a  tribunal  of  arbitration.  The  Florida 
was  one  of  the  vessels  which  were  determined  by  the  Geneva  award  to 
have  put  out  from  British  ports  through  neglect  of  international  duty 
on  the  part  of  Great  Britain,  and  compensation  for  the  wrongs  done 
by  which  to  these  defendants  and  others  was  included  in  the  sum 
awarded  in  favor  of  the  United  States.  The  claim  of  the  defendants 
was  one  for  which  compensation  was  justly  due  to  them  from  Great 
Britain;  was  demanded  by  the  United  States  from  Great  Britain  as  a 
matter  of  right;  as  such  was  awarded  to  be  paid  and  was  paid  by 
Great  Britain  to  the  United  States,  in  accordance  with  the  provisions 
of  the  treaty  between  the  two  nations,  and  with  the  determination  of 
the  tribunal  of  arbitration  created  by  that  treaty;  and  was  paid  by 
the  United  States  to  the  defendants,  oat  of  the  money  received  from 
Great  Britain,  pursuant  to  the  directions  of  the  act  of  congress,  and 
to  the  decision  of  the  court  of  commissioners  established  by  that  act. 
The  defendants  were  the  original  owners  of  the  claim,  and  the  money 
was  granted  and  paid  by  the  United  States  to  them  as  such.  The 
money  so  demanded  and  received  by  the  United  States  from  Great 
Britain,  and  paid  by  the  United  States  to  the  defendants,  was  money 
collected  on  the  claim  described  in  the  agreement.  Comegya  v.  Vasae, 
supra;  Phelps  v.  McDonald,  99  U.  S.  298;  Leonard  Y.Nye,  125  Mass. 
455. 

The  other  points  relied  on  in  support  of  the  writ  of  error,  so  far  as 
they  present  any  federal  question,  are  based  upon  the  following  pro- 
visions of  the  act  of  1874 : 

"Sec.  18.  In  case  any  judgment  is  rendered  by  said  court  for  indemnity 
for  any  loss  or  claim  hereinbefore  mentioned  against  the  United  States,  at  the 
time  of  the  giving  of  the  judgment  the  court  shall,  upon  motion  of  the  at- 
torney or  counsel  for  the  claimant,  allow,  out  of  the  amount  thereby  awarded,  ^ 
such  reasonable  counsel  and  attorney  fees,  to  the  counsel  and  attorney  em-§ 
ployed  by  the  claimant  or  claimants  respectively,  as  the  court  sUaU'Hietermine* 
is  just  and  reasonable,  as  compensation  for  the  services  rendered  the  claimant 
in  prosecuting  such  claims,  which  allowance  shall  be  entered  as  part  of  tlie 
judgment  in  such  case,  and  shall  be  made  specifically  payable  as  a  part  of 
said  judgment  for  indemnification  to  the  attorney  or  counsel,  or  both,  to  whom 
the  same  shall  be  adjudged;  and  a  warrant  shall  issue  from  the  treasury  in 
favor  of  the  person  to  whom  such  allowance  shall  be  made,  respectively,  which 
shall  be  in  full  compensation  to  the  counsel  or  attorney  for  prosecuting  such 
V.3— 81 
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claihi ;  and  all  other  liens  upon,  or  assignments,  sales,  transfers,  either  absolute 
or  cc:iditionaI,  for  services  rendered  or  to  be  rendered  about  any  claim  or  part 
or  parcel  thereof  provided  for  in  this  bill,  heretofore  or  hereafter  made  or 
done  before  such  judgment  is  awarded  and  the  warrant  issued  therefor,  shall 
be  al^olutely  null  and  void  and  of  none  effect''     18  St.  249. 

It  was  argued  that  the  act,  by  prescribing  a  mode  of  proceeding 
for  collecting  the  claim  which  required  the  services  of  attorneys  at 
law,  rendered  the  agreement  in  question  inoperative,  because  the 
plaintiffs,  not  being  such  attorneys,  were  incapable  of  performing  it. 
But  the  power  of  attorney  executed  at  the  same  time  as  the  agree- 
ment, and  referred  to  therein,  authorized  the  plaintiffs  to  use  all  such  law- 
ful means  and  proceedings,  and  to  employ  such  attorneys,  as  they  might 
think  fit,  for  the  prosecution  of  the  claim.  It  was  further  contended 
that  the  section  above  quoted  rendered  illegal  and  void  all  agreements, 
made  before  judgment,  to  pay  compensation  for  services  about  any 
such  claim.  But  the  prohibition  is  clearly  limited  to  liens,  sales,  or 
ausignments,  which  create  a  right  of  property  in  the  claim  itself,  and 
does  not  extend  to  a  mere  personal  agreement  to  pay  as  compensa- 
tion for  such  services  a  sum  of  money  equal  to  a  certain  proportion 
of  the  amount  which  may  be  recovered. 

The  other  points  made  in  argument  present  no  federal  question, 
and  therefore  afford  no  ground  upon  which  this  court  can  revise  the 
judgment  of  the  state  court.     Murdoch  v.  Memphis^  20  Wall.  590. 

Judgment  afiirmed. 


(.109  U.  S.  666) 

Bendsy  and  Wife  v.  Townsbnd  and  another. 
(January  7, 1884.) 

MOBTOAOB  TO  BBCUBB  ACCOIOCODATION   IlTDOBSBR— ASSIONMBNT— FoRECLOSUBB 

— Si'iPULATioN  TO  Pay  Attorney's  Fbb — Law  of  State. 

The  maker  of  a  promissory  note  executed,  to  one  who  for  his  accommodation  signed 
his  name  on  the  back  of  the  note  before  its  delivery  to  the  payee,  a  mortgage 
of  real  estate  to  indemnify  him  against  all  costs  and  charges  arising  from  his 
contract,  with  a  power  of  sale  in  case  of  tlie  mortgagor's  default  in  paying  the 
note.  The  mortgagor  failing  to  pay  the  note  at  maturity,  the  mortgagee  paid 
the  amount  thereof  to  the  payee,  and  entered  it  upon  his  books  in  general  ac- 
count against  the  mortgagor,  and  the  payee  indorsed  the  amount  as  a  full  pay- 
ment on  the  note,  and  delivered  up  the  note  to  the  mortgagee.  The  mortgagee 
afterwards  assigned  to  a  third  person  the  mortgage  and  the  obligation  therein 
mentioned.  IMd,  that  the  assignee  might  maintain  a  bill  in  equity  against  the 
mortgagor  for  foreclosure  and  sale  of  the  land  under  the  mortgage,  and  for 
payment  by  the  mortgagor  pei*sonally  of  so  much  of  the  amount  of  the  note  as 
the  proceeds  of  the  sale  under  the  foreclosure  were  insufficient  to  satisfy. 

A  stipulation,  in  a  mortgage  of  real  estate,  that  in  case  of  foreclosure  the  mortgagor 
shall  pay  an  attorney's  or  bolicitor's  fee  of  $100,  is  unlawful  and  void  by  the 
law  of  Michigan,  as  declared  by  the  supreme  court  of  the  state ;  and  therefore 
cannot  be  enforced  in  the  circuit  court  of  the  United  States  upon  a  bill  in  equity 
to  foreclose  a  mortgage,  made  and  payable  in  that  state,  of  land  therein. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Michigan. 

C.  I.  Walker,  for  appellants. 

A.  1\  Britton,  J.  H.  McGowan,  and  Walter  H.  Smith,  for  appellees. 

Gray,  J.  This  is  an  appeal  by  James  Bendey  and  wife  from  a  de- 
cree for  the  foreclosure  of  a  mortgage  of  land  in  Michigan,  execated 
by  them  at  Houghton,  in  that  state,  on  April  SO,  1873,  to  Samuel  8. 
Smith  and  William  Harris;  expressed  to  be  made  in  consideration  of| 
the  indorsement  by  Smith  and  Harris  of«several  promissory  notes  of^ 
Bendey  therein  described,  payable  to  the  order  of  Thomas  W.Edwards, 
at  the  First  National  Bank  of  Houghton ;  conditioned  that  if  Bendey 
should  pay  the  notes  at  maturity,  and  should  save  and  keep  harmless 
the  mortgagees  ''of  and  from  all  costs  and  charges  arising  from  or  on 
account  of  said  indorsements,"  and  empowering  the  mortgagees,  in 
case  of  default  by  Bendey  in  the  payment  of  the  notes,  or  either  of 
them,  to  sell  the  land  by  public  auction  and  convey  it  to  the  pur- 
chasers, rendering  the  surplus  money,  if  any,  arising  from  the  sale, 
to  the  mortgagors,  after  deducting  the  costs  and  charges  of  the  sale, 
**and  also  one  hundred  dollars  as  an  attorney  fee,  should  any  proceed- 
ings be  taken  to  foreclose  this  indenture  under  the  statute,  and  the 
same  sum  as  a  solicitor's  fee,  should  any  proceedings  be  taken  to  fore- 
close the  same  in  chancery.'* 

The  other  facts  appearing  by  the  record  are  as  follows :  Smith  k 
Harris,  who  were  partners,  signed  their  partnership  name  upon  the 
back  of  the  notes  before  their  delivery  to  Edwards.  One  of  these 
notes,  for  $5,000,  became  payable  on  May  4,  1876,  and,  not  being 
paid  by  Bendey,  was  protested  for  non-payment,  and  an  action  was 
brought  thereon  by  Edwards  against  Smith  &  Harris,  who,  before 
judgment  in  that  action,  paid  the  amount  of  the  note,  with  interest. 
Edwards  indorsed  the  amount  as  a  full  payment  on  the  note,  and  de- 
livered up  the  note  to  Smith  k  Harris;  and  they  entered  the  amount 
paid  by  them  upon  their  books  in  their  general  account  against  Ben- 
dey, and  afterwards,  on  September  5, 1877,  assigned  the  mortgage,  and 
the  land  therein  described,  ''together  with  the  note  or  obligation  therein 
also  mentioned,"  to  "William  Brigham  and  Amos  Townsend,  trus- 
tees." The  assignment  was  in  fact  made  in  part  payment  of  debts 
due  from  Smith  &  Harris  to  firms  of  which  Townsend  and  Brigham 
were  respectively  members.  Townsend  and  Brigham,  who  were  citi- 
zens of  Ohio,  filed  a  bill  in  equity  against  Bendey  and  wife,  who  were 
citizens  of  Michigan,  in  a  court  of  this  state,  alleging  the  facts  afore- 
said, and  praying  for  an  account,  for  the  foreclosure  of  the  mortgages 
by  sale  of  the  land,  for  the  payment  by  Bendey  of  any  balance*re-« 
maining  due  to  the  plaintiff  of  the  principal  and  interest  of  the  note 
and  mortgage,  and  for  general  relief.  After  the  filing  of  answers 
and  replication,  the  case  was  removed,  on  petition  of  the  defendants, 
into  the  circuit  court  of  the  United  States  for  the  western  district  of 
Michigan,  and  a  hearing  there  had,  upon  which  the  facts  above  stated 
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were  proved,  and  a  decree  entered  that  ike  defendants  pay  to  the 
plaintiffs  the  sum  of  $7,996.69,  with  interest,  together  with  a  solicitor's 
fee  of  $100,  and  that  in  defardt  of  such  payment  the  land  be  sold  by 
public  auction,  and  conveyed  under  the  direction  of  a  master  in  chan- 
cery, and  the  proceeds  of  the  sale  applied  to  the  payment  of  these 
sums,  and  that  if  the  proceeds  of  the  sale  should  be  insufficient  foi 
such  payment,  the  amount  of  the  deficiency,  with  interest,  should  be 
paid  by  fiendey  to  the  plaintiff.  From  this  decree  the  defendants  ap- 
pealed  to  this  court. 

The  contract  into  which  Smith  &  Harris  entered,  by  signing  their 
names  on  the  back  of  the  note  before  its  delivery  to  the  payee,  though 
styled  in  the  mortgage  an  indorsement,  was  rather,  as  towards  the 
payee  or  a  subsequent  indorsee  of  the  note,  that  of  joint  makers  with 
Bendey.  Good  v.  Martin,  95  U.  S.  90;  Rothschild  v.  Grix,  31  Mich. 
150.  But,  whether  their  liability  in  that  aspect  should  be  treated  as 
that  of  promisors,  or  of  guarantors,  or  of  indorsers,  it  is  clear  that, 
having  signed  their  names  to  the  note  for  the  accommodation  of  Ben- 
dey, their  relation  towards  him  was  that  of  sureties,  and  they  had  the 
right,  upon  being  obliged  to  pay  the  amount  of  the  note  on  his  failure 
to  pay  it  at  maturity,  to  recover  from  him  the  sum  so  paid.  The 
mortgage,  containing  a  condition  to  indemnify  them  against  all  costs 
and  charges  arising  from  their  contract,  was  security  to  them  for  the 
payment  by  the  mortgagors  to  them  of  that  sum.  The  entry,  in  the 
regular  course  of  tiieir  book-keeping,  of  the  amount  so  paid  in  general 
account  against  Bendey,  did  not  merge  or  extinguish  the  mortgage, 
or  the  personal  liability  of  Bendey  to  them.  The  assignment  by  them 
to  Townsend  and  Brigham  of  the  mortgage,  together  with  the  obliga- 
tion therein  mentioned,  was  a  valid  assignment,  in  equity  at  least,  of 
gthe  mortgage,  as  well  as  of  their  claim  against  Bendey  for  the  repay- 
•  ment  of  the  sum  paid  by  them  on*  the  note.  The  assignees  were 
therefore  rightly  held  to  be  entitled  to  a  decree  for  the  foreclosure  of 
the  mortgage,  and  also,  under  the  ninety-second  rule  in  equity,  to  a 
decree  against  Bendey  himself  for  so  much  of  the  sum  paid  by  Smith 
&  Harris,  with  interest,  as  the  money  obtained  by  the  sale  of  the  land 
under  the  foreclosure  should  be  insufficient  to  satisfy.  The  decree 
below  is  therefore  right  in  all  respects,  except  in  allowing  a  solicitor's 
fee  of  $100.  The  land  is  in  Michigan ;  the  notes  and  mortgage  were 
made  and  payable  in  Michigan ;  and  by  the  law  of  Michigan,  as  settled 
by  repeated  and  uniform  decisions  of  the  supreme  court  of  that  state, 
a  stipulation  in  a  mortgage  to  pay  an  attomey*s  or  solicitor's  fee  of 
a  fixed  sum  is  unlawful  and  void,  and  cannot  be  enforced  in  a  fore- 
closure, either  under  the  statutes  of  the  state  or  by  bill  in  equity. 
BuUock  V.  Taylor,  39  Mich.  137;  Myer  v.  Hart,  40  Mich.  517;  Vos- 
bnrgh  v.  Lay,  45  Mich.  455;  [S.  C.  8  N.  W.  Rep.  91;]  Van  Marterv. 
McMillan,  39  Mich.  304;  Botsford  v.  Botsford,  49  Mich.  29;  [S.  C. 
12  N.W.  Rep.  897.]  Upon  such  a  question,  affecting  the  validity  and 
effect  of  a  contract  made  and  to  be  performed  in  Michigan,  concern- 
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ing  land  in  Michigan,  the  law  of  the  state  must  govern  in  proceed- 
ings to  enforce  the  contract  in  a  federal  court  within  the  state.  Brine 
V.  Ins.  Co.  96  U.  S.  627 ;  Connecticut  Ins.  Co.  v.  Cushman,  108  U.  8. 

;   [S.  C.  2  Sup.  Ct.  Rep.  236;]  Equator  Co.  v.  Hall,  106  U.  8.  86; 

[S.  C.  1  Sup.  Ct.  Rep.  128.] 

The  result  is  that  the  decree  must  be  reversed,  without  costs  to 
either  party  in  this  court,  and  the  case  remanded  to  the  circuit  court 
with  directions  to  enter  a  decree  for  the  plaintiffs,  with  costs,  modi« 
fied  by  striking  out  the  allowance  of  the  solicitor's  fee.  Decree  ac- 
cordingly. 


(110  U.  S.  27) 

Cedab  Bapibs  &  M.  B.  B.  CSo.  and  another  v.  HEBBiNa.*  (No.  142.) 

Same  v.  Lake.^  (No.  143.) 

Same  v.  Iddinos.^  (No.  144.) 

Same  v.  Gutleb.^  (No.  145.) 

Same  v.  Dundon.*  (No.  146.) 

Same  v.  Bbooks.*  (No.  147.) 

Same  v.  Gbeenstbeet.^  (No.  148.) 

Same  v.  Woosteb.^  (No.  149.) 

Same  v.  Boyd.*  (No.  160.) 

Same  v.  Jewell  and  others.^    (No.  1,139.) 

(January  7, 1884.) 

LAITD  GRANT—CONaTRUCTION  OF  THE  ACT  OF  CONGRESS  OF  JUNB  2,  1864~RAIL. 

BOAD8  OF  Iowa. 

Congress  in  1856  granted  to  the  state  of  Iowa,  to  aia  in  the  construction  of  a  rail- 
road upon  a  designated  route,  six  sections  of  land  for  every  mile  of  the  road 
constructed.  This  land  was  made  over  by  the  legislature  of  Iowa  to  the  plain- 
tiff corporation.  By  the  act  of  congress  of  June  2, 1864,  amending  the  previ- 
ous act,  the  plaintiff  was  permitted  to  build  by  a  shorter  way,  being  "entitled 
for  such  modified  line  to  the  same  lands,  and  to  the  same  amount  of  lands  per 
mile,  as  originally  granted"  Held,  that  the  plaintiff  was  only  entitled  to  six 
sections  for  each  mile  of  road  actually  constructed,  and  not  to  six  sections  for 
each  mile  of  the  original  route. 

18.0.8N.W.  Rep.  786. 
lS.C.ieN.  W.Rep.344. 
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By  the  net  of  1864  the  railroad  company,  in  cane  the  sections  designated  wereoccu* 
pied  by  bona  fide  settlers,  was  at  liberty  to  select  other  sections  within  16  miles 
of  the  road.  The  company  was  required  to  file  in  the  land-office  a  map  of  the 
modified  route  whenever  it  was  established,  and  it  then  became  the  duty  of  the 
secretary  of  the  interior  to  reserve  an  amount  of  land  within  15  miles  of  the 
road,  equal  to  that  originally  authorized.  HM^  that  until  the  company  filed 
the  map  and  selected  the  sections  to  which  it  was  entitled,  it  could  acquire  no 
lien  upon  any  part  of  the  land  out  of  which  the  selection  was  to  be  made ;  but 
that  settlers  entering  in  the  interval  were  entitled  to  hold  their  claims. 

In  Error  to  the  Supreme  Court  of  the  State  of  Iowa. 
E.  8.  Bailey  and  Wm.  L.  Joy^  for  plaintiffs  in  error. 

FJohn  S  Monk,  for  defendants  in  error. 
*  MiLLEB,  J.  These  are  ten  writs  of  error  to  the  supreme  court  of 
the  state  of  Iowa  to  review  judgments  in  that  court  of  affirmance  in 
favor  of  the  parties  named.  The  railroad  company  was  plaintiff  in 
the  inferior  state  court,  and  on  appeal  in  the  supreme  court  of  the 
state,  and  in  the  writs  of  error  in  this  court.  The  suit  in  the  court 
of  original  jurisdiction  was  in  the  nature  of  a  bill  in  chancery  to  quiet 
title,  and  to  compel  a  conveyance  of  the  legal  title  held  by  defendants 
under  patents  from  the  United  States  to  plaintiff,  who  asserted  title 
to  it  in  equity.  The  cases  all  depend  on  the  same  pleadings  and  evi- 
dence, and  were  consolidated  in  the  inferior  court,  and  have  been 
considered  and  argaed  together  in  the  supreme  court  of  Iowa,  and  in 
this  court,  except  No.  1,139 — the  Jewell  Case — which  is  submitted  in 
this  court  on  the  same  argument. 

The  defendants  are  in  possession  of  the  land  in  controversy  in  each 
case  under  a  purchase  from  the  United  States,  with  a  patent  from  the 
government,  and  the  plaintiff,  the  railroad  company,  asserts  a  superior 
title^  either  legal  or  equitable,  under  certain  land  grants  by  act  of 
congress  to  aid  in  building  railroads.  The  first  of  these  acts  is  that 
of  May  15,  1856,  (11  U.  8.  St.  9,)  by  which  congress  granted  lands 
lying  within  the  state  of  Iowa  to  that  state  to  aid  in  building  four 
principal  railroads  from  the  Mississippi  to  the  Missouri  river.  One 
of  these  was  for  a  road  "from  Lyons  city,  on  the  Mississipi  river,  to 
a  point  of  intersection  with  the  main  line  of  the  Iowa  Central  Air- 
line Railroad  near  Maquoketa;  thence  on  said  main  line,  running  as 
a  near  as  practicable  to  the  forty-second  parallel  across  the  said  state 
•  to  the  Missouri  river."  For  each  of  •these  roads  there  was  given  to 
the  state  of  Iowa,  "as  soon  as  the  road  is  completed,  every  alternate 
section  of  land  designated  by  odd  numbers  for  six  sections  in  width 
on  each  side  of  each  of  said  roads."  And  it  was  provided  that  if, 
when  the  line  of  a  road  was  definitely  located,  it  was  found  that  the 
United  States  had  disposed  of  any  of  these  odd  sections,  or  rights  had 
attached  to  them  by  pre-emption  or  otherwise,  an  agent  appointed  by 
the  state  might,  in  lieu  of  these,  select  other  alternate  sections  any- 
where within  15  miles  of  the  line  of  the  road. 

The  state  of  Iowa,  by  an  act  of  the  general  assembly  approved  July 
14,  1856,  accepted  the  trust  reposed  in  it  by  the  above  act  of  con- 
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gress,  and  granted  and  conferred  upon  four  corporations  all  these 
lands,  under  the  terms  and  restrictions  of  the  act  of  congress.  These 
corporations  were  to  construct  the  roads  across  the  state  according  to 
that  act,  and  the  corporation  on  whom  was  conferred  the  grant  for  a 
road  from  Lyons  to  the  Missouri  river  was  the  Iowa  Central  Air- line 
Railroad  Company.  The  only  result  of  this  particular  grant  of  the 
state  was  that  the  company  received  the  120  sections  of  land  which 
this  court  held,  in  the  case  of  Railroad  Land  Co.  v.  Gourtright,  21 
Wall.  310,  could  be  secured  before  any  road  was  built;  but  having 
built  no  road  up  to  March  17,  1860,  the  state,  by  an  act  of  its  legis- 
lature of  that  date,  declared  the  grant  forfeited  and  resumed  control 
of  it.  On  the  twenty-sixth  of  that  month,  by  another  act  of  assem- 
bly, the  state  granted  the  same  lands  to  the  Cedar  Bapids  &  Missouri 
River  Railroad  Company — the  plaintiff  in  error — upon  conditions 
similar  in  all  material  respects  to  the  grant  to  the  Air-line  Company. 
The  Air-line  Company  had  before  this  time  surveyed  and  located 
the  line  of  the  road  from  Lyons  to  the  Missouri  river  through  the  town 
of  Cedar  Rapids,  and  the  map  of  this  survey  and  location  had  been 
accepted  by  the  state  of  Iowa  and  the  land-office  of  the  United  States 
as  the  true  line,  and  as  governing  the  location  of  the  land  grant  for 
that  road.  A  road  had  also  been  built  by  another  company,  the  Chi- 9 
cago,  Iowa*&  Nebraska,  which  had  no  land  grant,  from  a  point  on? 
the  Mississippi  river  within  three  miles  of  Lyons  city  to  Cedar  Rap- 
ids. Hence,  the  grant  of  the  state  to  the  Cedar  Rapids  Company  re- 
quired them  to  build  speedily  from  Cedar  Rapids  west  along  the  line 
thus  adopted  to  the  Missouri  river. 

Under  this  arrangement  the  Cedar  Rapids  Company  pushed  its  road 
on  the  designated  line,  so  that  it  had  completed  about  a  hundred 
miles  west  of  the  town  of  that  name  by  the  year  1864,  when  several 
matters  seemed  to  call  for  legislation  by  congress  in  regard  to  it,  and 
to  the  other  companies  building  roads  across  the  state  under  the  grants 
of  the  act  of  1856.  As  regards  the  Cedar  Rapids  Company,  it  had 
become  clearly  unnecessary  to  build  another  road  from  the  Missis- 
sippi at  Lyons  to  Cedar  Rapids,  along  the  line  occupied  by  the  Iowa 
&  Nebraska  road.  It  had  also  become  apparent  that  a  shorter  and 
better  line  to  the  Missouri  river  could  be  had  from  the  point  to  which 
the  road  had  now  been  constructed,  and  it  was  thought  that  a  road 
from  some  point  on  its  existing  line  to  some  point  south  of  it,  on  the 
line  of  the  Mississippi  &  Missouri  River  Railroad, — one  of  the  four 
land-grant  roads, — would  be  desirable.  It  had  also  been  ascertained 
that  the  necessary  quantity  of  lands  in  lieu  of  the  odd  sections  dis- 
posed of  within  six  miles  could  not  be  satisfied  by  alternate  sections 
within  the  15-mile  limit.  In  this  condition  of  the  matter  con- 
gress passed  the  statute  on  which  the  result  of  this  litigation  depends, 
which  was  approved  June  2,  1864.  16  U.  B.  St.  95.  This  statute, 
after  granting  certain  relief  to  the  Mississippi  &  Missouri  River  Rail- 
road Company  and  to  the  Burlington  &  Missouri  River  Railroad  Com* 
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pan  J,  two  other  of  the  land-grant  roads  in  Iowa,  proceeds  in  its  fourth 
section  to  grant  relief  to  the  present  plaintitf  company. 

The  fourth  section  of  that  act — the  one  which  we  are  required  to 
construe — reads  as  follows ; 

'*8ec.  4.  And  be  it  further  enacted,  that  the  Cedar  Rapids  &  Missouri  River 
H  Railroad  Company,  a  corporation  established  under  the  laws  of  the  state  of 

•  Iowa,  and  to  which  the  said  state^granted  a  portion  of  the  land  mentioned 
in  the  title  of  this  act,  may  modify  or  change  the  location  of  the  uncompleted 
portion  of  its  line,  as  shown  by  the  map  thereof,  now  on  file  in  the  general 
land-offlce  of  the  United  States,  so  as  to  secure  a  better  and  more  exp^itious 
line  to  the  Missouri  river  and  to  a  connection  with  the  Iowa  branch  of  the 
Union  Pacific  Railroad;  and  for  the  purpose  of  ftoilitating  the  more  immedi- 
ate construction  of  a  line  of  railroads  across  the  state  of  Iowa,  to  connect 
with  the  Iowa  branch  of  the  Union  Pacific  Railroad  Company,  aforesaid,  the 
said  Cedar  Rapids  &  Missouri  River  Railroiul  Company  is  hereby  authorized 
to  connect  its  line  by  a  branch  with  the  line  of  the  Mississippi  &  Missouri 
Railroad  Company;  and  the  said  Cedar  Rapids  &  Missouri  River  Railroad 
Company  shall  be  entitled,  for  such  modified  line,  to  the  same  lands  and  to 
the  same  amount  of  lands  per  mile,  and  for  such  connecting  branch  the  same 
amount  of  land  per  mile,  as  originally  granted  to  aid  in  the  construction  of 
its  main  line,  subject  to  the  conditions  and  forfeitures  mentioned  in  the  orig- 
inal grant,  and,  for  the  same  purpose,  right  of  way  through  the  public  lands 
of  the  United  States  is  hereby  granted  to  said  company.  And  it  is  further 
provided,  that  whenever  said  modified  main  line  shall  have  been  established 
or  such  connecting  line  located,  the  said  Cedar  Rapids  &  Missouri  River 
liailroad  Company  shall  file  in  the  general  land-ofilce  of  the  United  States  a 
map  definitely  showing  such  modified  line  and  such  connecting  branch  afore- 
said ;  and  the  secretary  of  the  interior  shall  reserve  and  cause  to  be  certified 
and  conveyed  to  said  company,  from  time  to  time,  as  the  work  progresses  on 
the  main  line,  out  of  any  public  lands  now  belonging  to  the  United  States 
not  sold,  reserved,  or  otherwise  disposed  of,  or  to  which  a  pre-emption  right 
or  right  of  homestead  settlement  has  not  attached,  and  on  which  a  bona  fide 
settlement  and  improvement  has  not  been  made  under  color  of  title  derived 
from  the  United  States  or  from  the  state  of  Iowa,  within  fifteen  miles  of  the 
original  main  line,  an  amount  of  land  equal  to  that  originally  authorized  to 
be  granted  to  aid  in  the  construction  of  the  said  road  by  the  act  to  which 
this  is  an  amendment.  And  if  the  amount  of  land  per  mile  granted,  or  in- 
tended to  be  granted  by  the  original  act,  to  aid  in  the  construction  of  said 

g  railroad,  shall  not  be  found  within  the  limits  of  the  fifteen  miles  therein  pre- 

•  scribed,  then  such  selections  may  be  made  along  said  modified *line  and  con- 
necting branch  within  twenty  miles  thereof:  Provided,  however,  that  such 
new  located  or  modified  line  shall  pass  through  or  near  Boonesboro,  in 
Boone  county,  and  intersect  the  Boyer  river  not  further  south  than  a  point 
at  or  near  Dennison,  in  Crawford  county:  And  provided  further,  that  in  case 
the  main  line  shall  be  so  changed  and  modified  as  not  to  reach  the  Missouri 
river  at  or  near  the  forty-second  parallel  north  latitude,  it  shall  be  the  duty 
of  said  cotiipany,  within  a  reasonable  time  after  the  completion  of  its  road  to 
the  Missouri  river,  to  construct  a  branch  road  to  some  point  in  Monona 
county  in  or  at  Onawa  City;  and  to  aid  in  the  construction  of  such  branch 
the  same  amount  of  lands  per  mile  are  hereby  granted  as  for  the  main  line, 
and  the  same  shall  be  reserved  and  certified  in  the  same  manner;  said  lands 
t<)  be  selected  from  any  of  the  unappropriated  lands,  as  hereinbefore  de- 
scribed, within  twenty  miles  of  said  main  line  and  branch;  and  said  company 
shall  file  with  the  secretary  of  the  interior  a  map  of  the  location  of  said 
lirancb:   And  provided  further,  that  the  lands  hereby  granted  to  aid  in  the 
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construction  of  the  connecting  branch  aforesaid  shall  not  vest  in  said  com- 
pany, nor  be  incumbered  or  disposed  of,  except  in  the  following  manner: 
When  the  governor  of  the  state  of  Iowa  shall  certify  to  the  secretary  of  the 
interior  that  the  said  company  has  completed  in  good  running  order  a  section 
of  twenty  consecutive  miles  of  the  main  line  of  said  road  west  of  Nevada, 
tlien  the  secretary  shall  convey  to  said  company  one-third,  and  no  more,  of 
the  lands  granted  for  said  connecting  branch.  And  when  said  company  shall 
complete  an  additional  section  of  twenty  consecutive  miles,  and  furnish  the 
secretary  of  the  interior  with  proof  as  aforesaid,  then  the  said  secretary  may 
convey  to  the  said  company  another  third  of  the  lands  for  said  connecting 
branch;  and  when  said  company  shall  complete  an  additional  section  of 
twenty  miles,  making  in  all  sixty  miles  west  of  Nevada,  the  secretary,  upoa 
proof  furnished  as  aforesaid,  may  convey  to  the  said  company  the  remainder 
of  said  lands  to  aid  in  the  construction  of  said  connecting  branch:  Provided, 
however,  that  no  lands  shall  be  conveyed  to  said  company  on  account  of  said 
connecting  branch  road  until  the  governor  of  the  state  of  Iowa  shall  certify 
to  the  secretary  of  the  interior  that  the  same  shall  have  been  completed  as  a 
firat-class  railroad.  And  no  land  shall  be  conveyed  to  said  company  situate g 
and  lying  within  fifteen  miles  of  the  original  line  of  the  Mississippi  &*Mis-* 
souri  Railroad  as  laid  down  on  a  map  on  file  in  the  general  land-office:  Pro- 
vided, further,  that  it  shall  be  the  duty  of  the  secretary  of  the  interior,  and 
he  is  hereby  required,  to  reserve  a  quantity  of  land  embraced  in  the  grant 
described  in  this  section,  sudicient,  in  the  opinion  of  the  governor  of  Iowa, 
to  secure  the  construction  of  a  branch  road  from  the  town  of  Lyons,  in  the 
state  of  Iowa,,  so  as  to  connect  with  the  main  line  in  or  west  of  the  town  of 
Clinton,  in  said  state,  until  the  governor  of  said  state  shall  certify  that  said 
branch  railroad  is  completed  according  to  the  requirements  of  the  laws  of 
said  state:  Provided,  further,  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  release  said  company  from  its  obligation  to  complete  the  said 
main  line  within  the  time  mentioned  in  the  original  grant:  Provided,  further, 
that  nothing  in  this  act  shall  be  construed  to  interfere  with  or  in  any  manner 
impair  any  rights  acquired  by  any  railroad  company  named  in  the  act  to 
which  this  is  an  amendment,  or  the  rights  of  any  corporation,  person  or  per- 
sons, acquired  through  any  such  company;  nor  shall  it  be  construed  to  impair 
any  vested  right  of  property,  but  such  rights  are  hereby  reserved  and  confirmed: 
Provided,  however,  that  no  lands  shall  be  conveyed  to  any  company  or  party 
whatsoever,  under  the  provisions  of  this  act  and  the  act  amended  by  this  act, 
which  have  been  settled  upon  and  improved  in  good  faith  by  a  bona  fide  in- 
habitant, under  color  of  title  derived  from  the  United  States  or  from  the 
state  of  Iowa,  adverse  to  the  grant  made  by  this  act,  or  the  act  to  which  this 
act  is  an  amendment.  But  each  of  said  companies  may  select  an  equal  quan- 
tify of  public  lands  as  described  in  this  act,  within  the  distance  of  twenty 
miles  of  the  line  of  each  of  said  roads,  in  lieu  of  said  lands  thus  settled  upon 
and  improved  by  bona  ftde  inhabitants  in  good  faith  under  color  of  title  as 
aforesaid.*' 

We  are  of  opinion  that  the  purpose  of  this  enactment  was — (1)  To 
relieve  the  company  from  the  obligation  to  build  that  part  of  its  line 
as  found  in  the  land-office,  between  the  Mississippi  river  and  Cedar 
Hapids,  because  there  already  existed  a  road  between  those  points 
built  by  another  corporation.  (2)  To  require  the  company  to  connect 
the  city  of  Lyons  with  that  corporation's  road,  so  that  it  would  be,  as 
originally  intended,  the  Mississippi  terminus  of  the  land-grant  roadj 
across  *ihe  state.  This  required  the  construction  of  about  two  and  a* 
half  miles  of  road.     (8)  To  authorize  the  company  to  change  the  lo- 
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cation  of  its  road  yet  to  be  oonstrncted  west  of  Cedar  Rapids  for  its 
convenience.  (4)  If  this  change  left  the  city  of  Onawa,  in  Monona 
coanty,  off  the  line  of  the  road,  they  were  to  build  a  branch  to  that 
place.  (5)  To  construct  a  new  line  connecting  its  existing  road  with 
the  road  from  Davenport,  on  the  Mississippi  river,  to  Council  Bluffs, 
on  the  Missouri  river.  (6)  To  adjust  the  amount  of  lands  to  which 
the  company  would  be  entitled  under  this  new  order  of  things,  and  to 
enlarge  the  source  from  which  selections  might  be  made  for  the  loss 
of  that  not  found  in  place.  This  latter  it  accomplished  by  declaring 
that  aU  the  sections  within  the  15-mile  limits  shall  be  subject  to  such 
selection  on  the  same  terms  on  which  only  alternate  sections  could 
previously  be  selected;  and  if  this  limit,  which  had  exclusive  refer- 
ence to  the  line  first  located,  did  not  satisfy  the  grant,  then  selection 
could  be  made  within  20  miles  of  the  new  line. 

Before  proceeding  further  it  is  as  well  to  say  that  the  short  road 
connecting  the  Iowa  &  Nebraska  line  with  Lyons  city  was  built^  the 
counection  with  the  Mississippi  &  Missouri  lUver  road  was  not  built^ 
and  though  the  new  line  was  located  15  miles  or  more  from  Onawa, 
the  branch  to  that  city  was  not  built.  The  road  of  this  company,  as 
originally  located,  from  Lyons  city  to  the  Missouri  river,  was  845 
miles  in  length,  and  as  constructed  by  the  company,  from  Cedar  Bapids 
to  the  Missouri  river,  it  is  271  miles  long,  making  a  difference  of  74 
miles. 

The  plaintiff  in  error  insists  that,  under  the  act  of  I8649  it  is  en- 
titled to  six  sections  per  mile,  as  measured  by  the  original  location 
of  the  road,  while  defendants  assert  that  the  length  of  the  road, 
as  constructed  by  the  plaintiff,  is  to  be  taken  as  determining  the 
^quantum  of  the  grant.  This  is  the  first  and  most  important  question 
•  in  the  case,  as^argued  by  counsel  and  decided  by  the  supreme  court 
of  Iowa  in  favor  of  the  latter  proposition,  and  its  importance  depends 
upon  the  fact  asserted  by  defendants,  that  the  company  has  received 
all  the  land  it  is  entitled  to  without  resorting  to  that  which  they  have 
purchased  from  the  government,  and  for  which  they  hold  its  patents. 
Manifestly,  if  this  be  so,  plaintiff  can  have  no  just  claim  upon  the 
lands  of  defendants,  though  they  are  all  located  within  the  15-mile 
limit  and  outside  of  the  6-mile  limit.  It  is  believed  that  in  no  in- 
stance of  the  many  grants  of  public  land  made  by  congress  to  aid  in 
building  railroads,  has  the  quantity  been  measured  by  any  other  rule 
than  the  length  of  the  road  constructed,  or  required  to  be  constructed, 
by  the  grantee  or  its  privy;  and  it  would  be  the  first  departure  from 
this  principle  known  to  us,  if  in  this  case  congress  intended  to  give 
the  same  amount  per  mile  of  land  for  road  not  constructed,  and  from 
the  construction  of  which  the  grantee,  at  its  own  request  was  re- 
leased, as  for  road  which  it  was  required  to  build  and  which  it  actu- 
ally built.  In  the  case  of  the  additional  road  required  to  be  built  as 
the  Onawa  branch,  and  in  the  new  branch  authorized  to  connect  the 
main  line  with  the  Mississippi  &  Missouri  Biver  road,  the  old  rule  is 
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ttdhered  to,  and  a  grant  made  of  six  sections  per  mile  of  this  addi- 
tional road  which  shoald  he  actually  constructed.  It  would  there- 
fore require  very  plain  language  in  that  part  of  the  act  of  1864,  which 
defines  the  quantity  of  land  to  he  taken  by  the  company,  under  these 
new  circumstances,  to  justify  us  in  holding  it  to  cover  six  sections 
per  mile  for  road  never  to  be  constructed  by  this  company,  from  the 
obligation  to  construct  which  it  was  relieved  by  this  very  act,  and 
which  was  then  already  built  by  another  company  having  no  privity 
with  the  grantee  in  this  case.  So  far,  however,  from  finding  thia 
plain  language  favoring  that  view,  we  are  of  opinion  that  its  fair 
construction  is  in  accord  with  the  uniform  policy  of  congress  on  this 
subject,  and  with  what  the  circumstances  suggest  as  the  reasonable 
intent  of  that  body. 

The  section  of  the  act  which  we  have  copied,  after  authorizing  theg 
change  in  the  location  of  the  line  of  the  road  and  the^oonnection* 
with  the  line  of  the  Mississippi  &  Missouri  Biver  Bailroad  Company, 
says :  *' And  the  said  Cedar  Bapids  &  Missouri  Biver  Bailroad  Com- 
pany shall  be  entitlod  for  8uch  modified  line  to  the  same  lands,  and  to 
the  same  amount  of  lands  per  mile,  and  for  such  connecting  branch  to 
the  $am>e  amount  of  land  per  mile,  as  originally  granted  to  aid  in  the 
construction  of  its  main  line.'*  If  congress  simply  meant  that  the 
company,  notwithstanding  the  change  in  the  line  of  its  road,  should 
have  the  lands  it  would  have  had  if  it  had  built  the  whole  of  the  orig- 
inal line,  it  would  have  been  easy  to  express  this  purpose.  In  such 
case  no  description  of  the  grant,  as  for  such  modified  line,  nor  of 
the  same  amount  of  lands  per  mile,  would  have  been  necessary.  If 
such  was  the  purpose,  the  use  of  this  language  was  unnecessary  and 
was  confusing.  If,  however,  it  was  the  purpose  of  congress  to  meas- 
ure this  grant  under  the  new  circumstances  by  the  length  of  the 
modified  Une,  and  give  the  same  number  of  sections  per  mile  of  the 
line  thus  modified,  the  language  is,  in  our  opinion,  appropriate  and 
unambiguous.  The  words  "the  same  lands,"  which  plaintiff's  coun- 
sel insist  mean  aU  the  lands  of  the  old  grant,  are  intended,  we  think, 
to  show  that  the  lands  are  to  be  taken  along  the  line  of  the  old  sur- 
vey; that  the  odd  sections  on  each  side  of  that  old  line  which  became 
vested  in  the  state  when  it  was  established  should  be  a  part  of  the 
new  grant  to  this  company,  and  that  the  deficiencies  should  in  like 
manner  be  made  up  by  sections  within  the  15-mile  limit  of  that 
line.  This  is  confirmed  by  that  part  of  the  next  sentence  of  this  sec- 
tion, which  directs  the  secretary  of  the  interior,  when  the  new  line 
shall  have  been  established,  to  reserve  all  the  lands  without  regard 
to  alternate  sections  within  that  limit,  so  far  as  may  be  necessary  to 
satisfy  these  selections,  for  the  loss  of  odd  sections  previously  dis- 
posed of.  We  see  no  error,  therefore,  in  the  ruling  of  the  supreme 
court  of  Iowa  that  the  quantity  of  the  grant  is  to  be  determined  by 
the  length  of  the  new  lines,  as  constructed  by  the  company.  jj 

•  The  plaintiff,  however,  insists  that,  adopting  this  principle,  there'^ 
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is  still  a  deficiency  of  the  grant  of  292,019  acres,  to  supply  which  it 
is  entitled  to  resort  to  the  lands  now  in  possession  of  defendants. 
The  supreme  court  of  Iowa,  in  the  opinion  delivered  in  the  nine  cases 
decided  in  1879,  conceded  that  the  company  had  not  received  the 
full  amount  it  was  entitled  to  on  this  basis  by  about  5,000  acres,  but 
as  it  had  selected  lands  enough,  not  including  those  of  defendants, 
and  had  not  shown  that  those  selections  had  been  abandoned  by  the 
company,  or  disallowed  by  the  land  department,  they  had  not  shown 
a  case  for  relief  against  the  defendants.  In  the  Case  of  Jewell,  de- 
cided by  that  court  in  1882,  it  is  shown,  by  a  discussion  of  the  deduc- 
tions claimed  by  plaintiff,  that  24,000  acres  have  been  selected  and 
claimed  in  excess  of  what  the  company  is  entitled  to.  The  questions 
on  which  these  deductions  depend,  and  what  weight  is  to  be  given  to 
the  selection  of  other  lands  not  yet  certified  to  the  company  or  ap- 
proved by  the  secretary  of  the  interior,  are  not  free  from  diflSculty, 
and  are  to  us  much  more  embarrassing  than  one  which  the  supreme 
court  in  its  last  opinion  seemed  to  have  encountered  and  been  unable 
to  decide.     In  that  opinion  it  is  said : 

"The  counsel  for  the  respective  parties  have  discussed  with  great  learning 
and  ability  the  nature  of  the  right  which  the  railroad  company  acquired  in 
the  land  in  question  by  the  passage  of  the  act.  We  do  not  care  to  go  into  a 
consideration  of  this  question.  The  company,  doubtless,  as  against  the  United 
States,  acquired,  upon  the  construction  of  the  road,  the  right  to  select  and 
claim  the  land  as  a  part  of  the  intended  indemnity,  if  the  deficiency  was  such 
as  to  justify  it.  What  right  the  company  acquired  previous  to  selection  as 
against  the  defendant,  a  homestead  settler,  is  a  question  which  presents  no 
little  embarrassment,  and  upon  which  there  is  not,  perhaps,  entire  harmony 
in  the  adjudication.  As  to  this  we  are  not  at  present  entirely  agreed.  For 
the  purpose  of  the  opinion  it  may  be  conceded  that  the  plaintilfs  would  be 
entitled  to  resort  to  this  land  if  it  were  necessary  to  fill  the  required  indem- 
J^nity.  But  it  will  not  be  denied  that  if  the  indemnity  has  been  filled,  the  in- 
*  terest  in  the  land  which  the^plaintiffs  may  have  had  prior  thereto  would  be 
extinguished.  As  to  whether  it  has  been  filled  the  parties  differ  widely. 
They  differ,  also,  as  to  who  has  the  burden  of  proof  upon  such  question." 

In  the  case  of  Grinnell  v.  Railroad  Co.  103  U.  8.  742,  this  court  said, 
in  construing  the  granting  clause  of  the  original  act  of  May  15, 1856 : 

"So  far  as  lands  are  found  in  place  whenever  this  is  done,  [that  is,  the  loca- 
tion of  the  road  filed  in  the  proper  office,]  not  coming  within  the  exceptions 
as  sold,  or  held  under  pre-emption,  the  title,  or  at  least  the  right,  to  this  land 
in  place  is  at  once  vested  in  the  state,  or  in  the  company  to  which  the  state 
has  granted  it,  and  the  means  of  ascertaining  what  lands  have  passed  by  the 
grant  is  found  in  the  map  of  the  line  of  the  road,  which  is  filed  in  the  general 
land-office  under  the  provisions  of  the  statute.  As  regards  the  lands  to  be  se- 
lected in  lieu  of  those  lost  by  sale  or  otherwise,  it  may  be  that  no  valid  right 
accrues  to  any  particular  section  or  part  of  a  section  until  the  selection  is 
made  and  reported  to  the  land-office,  and  possibly  not  then  until  the  selection 
is  approved  by  the  proper  officer." 

In  the  case  of  Van  Wyck  v.  Knevah,  106  U.  8.  860,  [8.  C.  1  Sup. 
Ct.  Rkp.  336,]  the  subject  is  discussed  with  exclusive  reference  to  the 
odd-numbered  sections  specifically  granted,  and  it  is  there  held  that 
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the  adoption  by  the  company  of  a  surveyed  line  of  the  route  of  its 
road,  and  the  filing  of  the  map  of  the  same  with  the  secretary  of  the 
interior,  cuts  off  the  right  of  entry  of  these  odd  sections  by  any  one 
else,  whether  there  is  a  proclamation  or  order  withdrawing  them  or 
not. 

It  is  obvious,  however,  that  the  right  to  these  odd  sections,  and  the 
right  to  others  in  lieu  of  such  odd  sections  as  have  been  previously 
disposed  of,  depend  upon  very  different  circumstances,  and  it  is  not 
easy  to  see  how  rights  can  be  vested  in  any  particular  section  or  sec- 
tions of  the  latter  class  until  it  is  ascertained  how  many  of  the  original 
odd-numbered  sections  are  thus  lost,  and  until  the  grantee  has  exer- 
cised his  right  of  selection.  These  latter,  unlike  the  odd  numbers 
within  the  six-mile  limit,  are  not  ascertained  and  made  specific  bya 
the  protraction^of  the  established  line  through  the  maps  of  the  public* 
lands.  They  are  not  and  cannot  be  made  specific  until  the  grantee's 
right  of  selection  has  been  exercised. 

This  court,  in  construing  the  same  clause  of  the  grant  to  the  Cali- 
fornia &  Oregon  Bailroad  Company,  (14  U.  8.  St.  239,)  said : 

"AVhen  the  road  was  located  and  the  maps  were  made,  the  right  of  the 
company  to  the  odd  sections  first  named  became  fixed  and  absolute.  With 
respect  to  the  *  lieu  lands,'  as  they  are  called,  the  right  was  only  a  float,  and 
attached  to  no  specified  tracts  until  the  selection  was  actually  made  in  the 
manner  prescribed." 

Again: 

"It  was  within  the  secondary  or  indemnity  territory  where  the  deficiency 
was  to  be  supplied.  The  railraad  company  had  not  and  could  not  have  any 
claim  to  it,  until  specially  selected,  as  it  was  for  that  purpose."  Ryan  v. 
Railroad  Co.  99  U.  S.  382, 

But  from  what  shall  the  selection  be  made,  and  how  long  a  time 
may  the  grantee  have  to  make  his  selection  ?  The  question  presents 
itself  in  two  aspects,  namely :  the  right  to  make  these  selections  as 
against  the  United  States,  the  grantor  of  this  right,  and  the  right  as 
against  a  purchaser  from  the  United  States  before  the  selection  is 
made.  As  regards  the  former,  it  is  only  important  to  consider  when 
it  commences  in  the  present  case,  and  we  are  of  opinion  that  no  right 
of  selection  in  any  of  these  lands  accrues  until  the  entire  line  of  the 
road  to  be  built  has  been  established  by  the  company,  and  filed  in 
the  general  land-office  at  Washington,  and  that  until  then  no  duty 
devolves  on  the  secretary  to  withdraw  or  withhold  the  land  from  sale 
or  pre-emption.  This  is  the  necessary  inference  from  the  languaf][e, 
both  of  the  original  grant  of  1866  and  the  amendatory  act  of  1864. 
The  first  declares :  ''In  case  it  shall  appear  that  the  United  States 
have,  when  the  lines  and  routes  of  said  roads  are  definitely  fixed,  soldo 
any  sections'or  parts  thereof  granted  as  aforesaid,  or  that  rights  of* 
pre-emption  have  attached  to  the  same,  then  it  shall  be  lawful  for 
any  agent  or  agents,  to  be  appointed  by  the  governor  of  said  state,  to 
select  other  lands.  **    It  is  only  when  the  line  and  routes  of  the  roads 
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are  definitely  fixed  that  any  right  of  selection  exists.  This  must 
necessarily  be  so,  because  until  then  the  quantity  of  land  lost  by  the 
previous  disposition  of  the  odd  sections  cannot  be  known,  and  the 
number  of  sections  to  be  selected  can  only  then  be  ascertained.  And 
the  act  of  1864,  under  which  plaintiff's  claim  can  alone  exist,  while 
it  directs  tbe  secretary  to  withdraw  from  sale  the  lands  from  which 
these  selections  are  to  be  made,  only  requires  this  to  be  done  after 
the  new  line  of  tbe  road  shall  have  been  so  established.  The  lan- 
guage is : 

"And  it  is  further  provided*  that,  whenever  said  modified  main  line  shaU 
have  been  established,  or  such  connecting  line  located,  the  said  Cedar  Rapids  & 
Missouri  River  Railroad  Company  shall  file  in  the  general  land-office  of  the 
United  States  a  map  definitely  showing  such  modified  line  and  such  connecting 
branch  as  aforesaid,  and  the  secretary  of  the  interior  shall  reserve  and  cause 
to  be  certified  and  conveyed  to  said  company,  from  time  to  time  as  the  work 
progresses  on  the  main  line,  out  of  any  public  lands  now  belonging  to  the 
United  States  not  sold,  reserved,  or  otherwise  disposed  of,  *  *  i'  within 
fifteen  miles  of  the  original  main  line,  an  amount  equal  to  that  originally 
authorized." 

It  seems  to  us  quite  plain  that,  as  in  the  original  grant,  no  obliga- 
tion on  the  secretary  to  reserve  any  of  this  land  from  sale  arises  un- 
til the  new  line  is  established;  that  is,  surveyed,  approved  by  the  di- 
rectors, and  filed  in  the  general  land-office.  Such  is  the  language  of 
the  statute,  and  the  reason  for  it  is  the  same  as  in  the  original  stat- 
ute, that, — as  the  number  of  sections  the  company  would  be  entitled 
to  could  not  be  known  until  this  was  done,  and  the  length  of  the  road 
ascertained,  the  secretary  could  not  know  how  much  land  it  was 
M  necessary  to  reserve  to  satisfy  the  demand.  Of  course^  until  this 
•  was  done,  the*  sections  not  included  within  the  six-mile  limit  were 
open  to  sale  and  pre-emption.  The  time  when  it  became  the  dnty  of 
the  land-officers  to  suspend  these  sales  was  under  the  control  of  the 
company,  for  whenever  they  established  and  filed  in  the  general 
land-office  a  map  "" definitely  shotving  this  modified  line  of  their  road^  ** 
the  duty  of  the  secretary  arose,  and  not  until  then.  This  was  not  done 
until  December  1, 1867,  three  years  and  a  half  after  tbe  passage  of  the 
act  requiring  it  to  be  done,  under  which  plaintiff's  rights  accrued.  It 
is  true,  a  map  of  part  of  the  line  was  filed  in  1865,  but  this  can  in  no 
sense  be  said  to  be  a  map  definitely  showing  the  modified  line  of  the 
road.  It  showed  only  a  part  of  it,  and  left  the  secretary  in  ignorance 
where  the  road  would  yet  be  carried  to,  and  what  quantity  of  land  it 
would  be  entitled  to  when  finished.  In  all  these  cases  the  require- 
ment has  been  of  a  map  of  the  line  of  the  road, — of  the  whole  road, 
not  part  of  it;  a  complete,  not  a  partial,  map;  a  map  definitely 
showing  that  line,  as  the  language  clearly  means.  It  was  during  this 
delay  of  three  years  and  a  half  that  the  entries  were  made  under 
which  defendants  hold  the  land  and  acquired  the  legal  title,  except  in 
a  single  instance,  made  January  4,  1868,  before  any  action  of  the 
secretary  could  be  bad  to  withdraw  the  lands,  and  it  was  not  until 
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March  16,  1876,  that  any  of  the  lands  in  controversy  were  relected 
by  the  company, — an  average  of  10  years  after  the  rights  of  de- 
fendants had  vested.  We  are  of  opinion  that  the  defendants  had  the 
right  to  do  this  in  regard  to  any  but  the  odd  sections  within  the  six- 
mile  limit ;  that  there  was  no  contract  between  the  United  States  and 
plaintiff  which  forbid  it.  No  right  existed  in  plaintiff  to  all  these 
lands,  or  to  any  specific  sections  of  them,  daring  this  period;  no 
obligation  of  the  government  to  withdraw  them  from  sale  until  plain- 
tiff filed  a  map  definitely  showing  the  entire  line  of  its  road  in  the 
general  land-office.  The  defendants  purchased  from  officers  who  had 
the  power  to  sell.  They  acquired  a  valid  title.  If  plaintiff  has  been 
injured  it  is  by  its  own  laches.  If  there  is  no  land  to  satisfy  its  de-g 
mand,  it  is  because  it  delayed  over^three  years  to  file  its  map  to  es-* 
tablish  the  line  of  its  road,  and  for  years  afterwards  to  make  selec- 
tions. It  is  unreasonable  to  say  that  during  aU  that  time  these 
valuable  lands  were  to  be  kept  out  of  the  market,  when  the  country 
was  rapidly  filling  up  with  an  agricultural  population,  settling  and 
making  valuable  farms  on  them. 
The  judgments  of  the  supreme  court  of  Iowa  are  affirmed. 


(110  U.  S.  16) 

Holland  r.  Challhh. 

(January  7, 1884.) 

Action  to  Qmsr  Titlb— PRBUBQUisiTBa— Jubihdiotion  ov  Fbdbsal  Ck)nBT»— 

Statutes  of  Btatb. 

In  those  states  where  the  action  of  ejectment  is  abolished,  and  any  one  claiming 
title  to  real  estate  is  authorized  by  statute  to  bring  an  action  against  any  ad- 
verse claimant  for  the  purpose  of  quieting  his  title,  it  is  not  necessary,  as  was 
the  case  at  common  law  in  bills  for  similar  purposes,  that  the  plaintiff,  to  main- 
tain his  action,  should  either  be  in  possession  or  have  obtained  a  previous 
judgment  in  favor  of  the  validity  of  his  title. 

A  federal  court,  sitting  in  such  a  state  as  a  court  of  equity,  has  Jurisdiction  to  give 
the  relief  accorded  by  the  statute,  although  a  bill  in  equity  could  not  formerly 
have  been  supported  in  such  a  case,  and  though  the  domain  of  equity  is  en- 
larged thereby. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

C.  S.  Montgomery,  for  appellant. 

T.  M.  Marquette,  for  appellee.  fc- 

*  Field,  J.  This  is  a  suit  in  equity  to  quiet  the  title  of  the  plaintifi 
to  certain  real  property  in  Nebraska  as  against  the  claim  of  the  de- 
fendant to  an  adverse  estate  in  the  premises.  It  is  founded  upon  a 
statute  of  that  state  which  provides  "that  an  action  may  be  brought 
and  prosecuted  to  final  decree,  judgment,  or  order  by  any  person  or 
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persons,  whether  in  actaal  possession  or  not,  claiming  title  to  real 
estate,  against  any  person  or  persons  who  claim  an  adverse  estate  or 
interest  therein,  for  the  purpose  of  determining  such  estate  or  interest 
and  quieting  the  title  to  such  real  estate."  The  bill  alleges  that  the 
plaintiif  is  the  owner  in  fee-simple  and  entitled  to  the  possession  of 
the  real  property  described.  It  then  sets  forth  the  origin  of  his  title, 
particularly  specifying  the  deeds  by  which  it  was  obtained,  and  al- 

Qo  leges  that  the  defendant  claims  an  adverse  estate  or  interest  in  the 

•  premises;* that  the  claim  so  affects  his  title  as  to  render  a  sale  or 
other  disposition  of  the  property  impossible,  and  that  it  disturbs  him 
in  his  right  of  possession.  It  therefore  prays  that  the  defendant  may 
be  required  to  show  the  nature  of  the  adverse  estate  or  interest 
claimed  by  her;  that  the  title  of  the  plaintiff  may  be  adjudged  valid 
and  quieted  as  against  her  and  parties  claiming  under  her,  and  his 
right  of  possession  be  thereby  assured;  and  that  the  defendant  may 
be  decreed  to  have  no  estate  in  the  premises  and  ''be  enjoined  from 
in  any  manner  injuring  or  hindering*'  the  plaintiff  in  his  title  and 
possession.  The  defendant  demurred  to  the  bill,  on  the  ground  that 
the  plaintiff  had  not  made  or  stated  such  a  case  as  entitled  him  to 
the  discovery  or  relief  prayed.  The  court  below  sustained  the  de- 
murrer and  dismissed  the  bill.  From  this  decree  the  case  is  brought 
here  on  appeal. 

It  does  not  appear  from  the  record  in  what  particulars  it  was  con- 
tended in  the  court  below  that  the  bill  is  defective;  that  is,  in  what 
respect  it  fails  to  show  a  right  to  the  relief  prayed.  We  infer,  how- 
ever, from  the  briefs  of  counsel  that  the  same  positions  now  urged  in 
support  of  the  decree  were  then  urged  against  the  bill;  that  is,  that 
the  title  of  the  plaintiff  to  the  property  has  not  been  by  prior  pro- 
ceedings judicially  adjudged  to  be  valid,  and  that  he  is  not  in  posses- 
sion of  the  property — ^the  contention  of  the  defendant  being  that,  when 
either  of  these  conditions  exist,  a  court  of  equity  will  not  interpose  its 
authority  to  remove  a  cloud  upon  the  title  of  the  plaintiff,  and  determine 
his  right  to  the  possession  of  the  property.  The  statute  of  Nebraska 
enlarges  the  class  of  cases  in  which  relief  was  formerly  afforded  by  a 
court  of  equity  in  quieting  the  title  to  real  property.  It  authorizes 
the  institution  of  legal  proceedings,  not  merely  in  cases  where  a  bill 
of  peace  would  lie,  that  is,  to  establish  the  title  of  the  plaintiff  against 
numerous  parties  insisting  upon  the  same  right,  or  to  obtain  repose 
against  repeated  litigation  of  an  unsuccessful  claim  by  the  same  party, 
but  also  to  prevent  future  litigation  respecting  the  property  by  re- 
moving existing  ci^ases  of  controversy  as  to  its  title,  and  so  embraces 
cases  where  a  bill  quia  timet  to  remove  a  cloud  upon  the  title  would 

ft  lie. 

•*  *  A  bill  of  peace  against  an  individual  reiterating  an  unsuccessful 
claim  to  real  property  would  formerly  lie  only  where  the  plaintiff  was 
in  possession,  and  his  right  had  been  successfully  maintained.  The 
equity  of  the  plaintiff  in  such  cases  arose  from  the  protracted  litiga« 
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tion  for  the  possession  of  the  property  which  the  action  of  ejectment 
at  common  law  permitted.  That  action  being  founded  upon  a  ficti- 
tious demise,  between  fictitious  parties,  a  recovery  in  one  action  con- 
stituted no  bar  to  another  similar  action,  or  to  any  number  of  such 
actions.  A  change  in  the  date  of  the  alleged  demise  was  sufficient 
to  support  a  new  action.  Thus  the  party  in  possession,  though  suc- 
cessful in  every  instance,  might  be  harassed  and  vexed,  if  not  ruined, 
by  a  litigation  constantly  renewed.  To  put  an  end  to  such  litigation 
and  give  repose  to  the  successful  party,  courts  of  equity  interfered 
and  closed  the  controversy.  To  entitle  the  plaintiff  to  relief  in  such 
cases,  the  concurrence  of  three  particulars  was  essential.  He  must 
have  been  in  possession  of  the  property;  he  must  have  been  dis- 
turbed in  its  possession  by  repeated  actions  at  law;  and  he  must  have 
established  his  right  by  successive  judgments  in  his  favor.  Upon 
these  facts  appearing  the  court  would  interpose  and  grant  a  perpetual 
injunction  to  quiet  the  possession  of  the  plaintiff  against  any  further 
litigation  from  the  same  source.  It  was  only  in  this  way  that  ade- 
quate relief  could  be  afforded  against  vexatious  litigation  and  the  irre- 
parable mischief  which  it  entailed.  Ad.  Eq.  202 ;  Pom.  Eq.  Jur.  § 
248;  Stark  v.  Starrs,  6  Wall.  409;  Curtis  v.  Sutter,  15  Cal.  259; 
Shipley  v.  Rangeley,  Daveis,  (3  Ware,)  242;  Devonsher  v.  Newenham^ 
2  Schoales  &  L.  208. 

In  most  of  the  states  in  this  country,  and  Nebraska  among  them, 
the  action  of  ejectment  to  recover  the  possession  of  real  property,  as 
existing  at  common  law,  has  been  abolished  with  all  its  fictions.  Ac- 
tions for  the  possession  of  such  property  are  now  not  essentially  dif- 
ferent in  form  from  actions  for  other  property.  It  is  no  longer  nec- 
essary to  allege  what  is  not  true  in  fact  and  not  essential  to  be 
proved.  The  names  of  the  real  contestants  must  appear  as  parties 
to  the  action,  and  it  is  generally  sufficient  for  the  plaintiff  to  allege  o 
the  possession  or^seizin  by  him  of  the  premises  in  controversy,  or  of* 
some  estate  therein,  on  some  designated  day,  the  subsequent  entry 
of  the  defendant,  and  his  withholding  of  the  premises  from  the 
plaintiff;  and  although  the  plaintiff  may  in  such  cases  recover,  when 
a  present  right  of  possession  is  established,  though  the  ownership  be 
in  another,  yet  such  right  may  involve,  and  generally  does  involve, 
a  consideration  of  the  actual  ownership  of  the  property;  and  in  such 
cases  the  judgment  is  as  much  a  bar  to  future  litigation  between  the 
parties,  with  respect  to  the  title,  as  a  judgment  in  other  actions  is  a 
bar  to  future  litigation  upon  the  subjects  determined.  Where  this 
new  form  of  action  is  adopted,  and  this  rule  as  to  the  effect  of  a 
judgment  therein  obtains,  there  can  be  no  necessity  of  repeated  ad- 
judications at  law  upon  the  right  of  the  plaintiff  as  a  preliminary  to 
his  invoking  the  jurisdiction  of  a  court  of  equity  to  quiet  his  posses- 
sion against  an  asserted  claim  to  the  property.  A  bill  quia  timety  or 
to  remove  a  cloud  upon  the  title  of  real  estate,  differed  from  a  bill  of 
V.3— 32 
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peace  in  that  it  did  not  seek  so  much  to  put  an  end  to  vezationB  lit- 
igation respecting  the  property,  as  to  prevent  future  litigation  by  re- 
moving existing  causes  of  controversy  as  to  its  title.  It  was  brought 
in  view  of  anticipated  wrongs  or  mischiefs,  and  the  jurisdiction  of  the 
court  was  invoked  because  the  party  feared  future  injury  to  his  rights 
or  interests.  Story,  Eq.  §  826.  To  maintain  a  suit  of  this  charac- 
ter it  was  generally  necessary  that  the  plaintiff  should  be  in  posses- 
sion of  the  property,  and,  except  where  the  defendants  were  numer- 
ous, that  his  title  should  have  been  established  at  law  or  be  founded 
on  undisputed  evidence  or  long  continued  possession.  Alexarder  v. 
Pendleton,  8  Granch,  462;  PeiraoU  v.  Elliott,  6  Pet.  95;  Of  ton  v. 
Smith,  18  How.  263. 

The  statute  of  Nebraska  authorizes  a  suit  in  either  of  these  classes 
of  cases  without  reference  to  any  previous  judicial  determination  of 
the  validity  of  the  plaintiff's  right,  and  without  reference  to  his  pos- 
session. Any  person  claiming  title  to  real  estate,  whether  in  or  out 
of  possession,  may  maintain  the  suit  against  one  who  claims  an  ad- 
4H  verse  estate  or  interest  in  it,  for  the  purpose  of  determining  such  es- 
*  tate  and  quieting  the  title.  *It  is  certainly  for  the  interest  of  the 
state  that  this  jurisdiction  of  the  court  should  be  maintained,  and 
that  causes  of  apprehended  Utigation  respecting  real  property,  nec- 
essarily affecting  its  use  and  enjoyment,  should  be  removed;  for  so 
long  as  they  remain  they  will  prevent  improvement,  and  consequent 
benefit  to  the  public.  It  is  a  matter  of  every-day  observation  thai 
many  lots  of  land  in  our  cities  remain  unimproved  because  of  con- 
flicting claims  to  them.  The  rightful  owner  of  a  parcel  in  this  con- 
dition hesitates  to  place  valuable  improvements  upon  it,  and  others 
are  unwilling  to  purchase  it,  much  less  to  erect  buildings  upon  it, 
with  the  certainty  of  litigation  and  possible  loss  of  the  whole.  And 
what  is  true  of  lots  in  cities,  the  ownership  of  which  is  in  dispute,  is 
equally  true  of  large  tracts  of  land  in  the  country.  The  property  in 
this  case,  to  quiet  the  title  to  which  the  present  suit  is  brought,  is 
described  in  the  bill  as  unoccupied,  wild,  and  uncultivated  land. 
Few  persons  would  be  willing  to  take  possession  of  such  land,  inclose, 
cultivate,  and  improve  it,  in  the  face  of  a  disputed  claim  to  its  own- 
ership. The  cost  of  such  improvements  would  probably  exceed  the 
value  of  the  property.  An  action  of  ejectment  for  it  would  not  lie, 
as  it  has  no  occupant;  and  if,  as  contended  by  the  defendant,  no  re- 
lief can  be  had  in  equity  because  the  party  claiming  ownership  is  not 
in  possession,  the  land  must  continue  in  its  unimproved  condition. 
It  is  manifestly  for  the  interest  of  the  community  that  conflicting 
claims  to  property  thus  situated  should  be  settled,  so  that  it  may  be 
subjected  to  use  and  improvement.  To  meet  cases  of  this  character, 
statutes  like  the  one  of  Nebraska  have  been  passed  by  several  states, 
and  they  accomplish  a  most  useful  purpose.  And  there  is  no  good 
reason  why  the  right  to  relief  against  an  admitted  obstruction  to  the 
cultivation,  use,  and  improvement  of  lands  thus  situated  in  the  states 
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should  not  be  enforced  by  the  federal  ooorts,  when  the  controversy 
to  which  it  may  give  rise  is  between  citizens  of  different  states. 

In  Clarke  v.  Smithy  18  Pet.  195,  a  doctrine  is  declared,  with  reference 
to  the  legislation  of  Kentucky  as  to  the  removal  of  clouds  upon  titles 
to  land,  which  seems  to  us  to  be  applicable  here,  and  to  be  decisive  g 
of  this  point.  A  law  of* that  state,  regulating  proceedings  in  the* 
courts  of  chancery,  provided  "that  any  person  having  both  the  legal 
title  to  and  possession  of  land  may  institute  a  suit  against  any  other 
person  setting  up  a  claim  thereto,  and  if  the  complainant  shall  be 
able  to  establish  his  title  to  such  land,  the  defendant  shall  be  decreed 
to  release  his  claim  thereto  and  pay  the  complainant  his  costs,  unless 
the  defendant  shall  by  answer  disclaim  all  title  to  such  lands,  and 
offer  to  give  such  release  to  the  complainant."  Under  that  act,  the 
complainant  Clark  filed  a  bill  in  the  circuit  court  of  the  United 
States  to  compel  the  defendant  to  release  the  title  claimed  by  him  to 
certain  lands,  under  patents  from  the  state  of  Kentucky,  obtained 
years  after  the  registration  of  the  survey  of  the  ancestor  of  the  com- 
plainant and  patent  to  him.  The  circuit  court  heard  the  evidence  of 
the  parties  as  to  their  respective  clainvs,  and  was  of  opinion  that  the 
complainant  had  established  a  legal  title  to  the  premises  under  a 
valid  grant  from  the  commonwealth,  and  was  in  possession  at  the 
commencement  of  the  suit,  and  that  the  defendant  had  not  shown 
any  right  or  title,  either  in  law  or  in  equity,  to  the  land  or  any  part 
of  it;  but  being  divided  in  opinion  on  the  question  of  the  jurisdic- 
tion of  the  court  to  compel  the  defendant  to  execute  a  conveyance, 
the  bill  was  dismissed.  On  the  case  coming  here,  the  decree  below 
was  reversed.  In  giving  its  decision  this  court  referred  to  the  unset- 
tled condition  of  titles  in  Kentucky,  and  observed  that  "conflicts  of 
title  were  unfortunately  so  numerous  that  no  one  knew  from  whom 
to  buy  or  take  lands  with  safety,  nor  could  improvements  be  made 
without  great  hazard  by  those  in  possession,  who  had  conflicting 
claims  hanging  over  them,  and  which  might  thus  continue  for  half  a 
century;  the  writ  of  right  being  limited  to  fifty  years  in  some  cases, 
that  is,  where  it  was  brought  upon  the  seizin  of  an  ancestor  or 
predecessor,  and  to  thirty  years  if  on  the  demandant's  own  seizin. 
During  aU  which  time  the  party  in  possession  had  no  power  to  liti- 
gate, much  less  to  settle  the  title  at  law,  though  he  might  be  harassed 
by  many  actions  of  ejectment,  and  his  peace  and  property  destroyed,^} 
although  always^successful,  by  no  means  an  uncommon  occurrence.* 
This  evil  it  was  the  object  and  policy  of  the  legislature  to  cure,  not 
so  much  by  prescribing  a  mode  of  proceeding  as  by  conferring  a  right 
on  him  who  had  the  better  title  and  the  possession  to  draw  to  him 
the  outstanding  inferior  claims."  And  again:  "Kentucky  has  the 
undoubted  power  to  regulate  and  protect  individual  rights  to  her 
soil,  and  to  declare  what  should  form  a  cloud  on  titles ;  and,  having 
so  declared,  the  courts  of  the  United  States,  by  removing  such  clouds, 
are  only  applying  an  old  process  to  a  new  equity  created  by  the  leg- 
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islatnrOy  having  its  origin  in  the  peculiar  condition  of  the  county.'* 
''The  state  legislatures/' the  court  added,  ''certainly  have  no  authority 
to  prescribe  the  forms  and  modes  of  proceeding  in  the  courts  of  the 
United  States,  but  having  created  a  right,  and  at  the  same  time  pre- 
scribed the  remedy  to  enforce  it,  if  the  remedy  prescribed  is  substan- 
tially consistent  with  the  ordinary  modes  of  proceeding  on  the  chan- 
cery side  of  the  federal  courts,  no  reason  exists  why  it  should  not  be 
pursued  in  the  same  form  as  in  the  state  court;  on  the  contrary, 
propriety  and  convenience  suggest  that  the  practice  should  not  ma- 
terially differ  where  titles  to  lands  are  the  subjects  of  investigation. 
And  such  is  the  constant  course  of  the  federal  courts."  The  opinion 
concludes  with  the  observation  "that  when  investigating  and  decree- 
ing on  titles  in  this  country  we  must  deal  with  them  in  practice  as 
we  find  them,  and  accommodate  our  modes  of  proceeding,  in  a  con- 
siderable degree,  to  the  nature  of  the  case  and  the  character  of  the 
equities  involved  in  the  controversy,  so  as  to  give  effect  to  state  legis- 
lation and  state  policy;  not  departing,  however,  from  what  legiti- 
mately belongs  to  the  practice  of  a  court  of  chancery." 

That  case  differs  from  the  one  at  bar  in  that  the  complainant  was 
in  possession  of  the  premises  at  the  commencement  of  the  suit,  and 
the  law  of  Kentucky  gave  the  right  to  the  relief  claimed  only  to 
persons  having  both  the  legal  title  and  the  possession.  But  the 
law  did  not  require  that  such  possession  should  have  been  disturbed 
by  legal  proceedings,  and  that  the  title  of  the  plaintiff  should  be 
51*  sustained  in  them  by  judgments  in  his  favor,  before  the  court  could 
*  entertain  jurisdiction  of  the* case  and  grant  the  relief  prayed;  and 
therefore  no  such  disturbance  of  his  possession  and  adjudication 
sustaining  his  title  were  held  to  be  essential  to  the  maintenance  of 
the  suit.  If  the  jurisdiction  to  grant  the  relief  prayed  remained 
unaffected  when  the  legislature  had  thus  dispensed  with  previous 
legal  proceedings  affecting  the  possession  of  the  plaintiff,  it  would 
eeem  to  follow  that  the  jurisdiction  would  remain  unimpaired  if  pos- 
session itself,  as  a  condition  of  the  institution  of  the  suit,  was  also 
dispensed  with.  The  truth  is,  that  the  jurisdiction  to  relieve  the 
holders  of  real  property  from  vexatious  claims  to  it,  casting  a  cloud 
upon  their  title,  and  thus  disturbing  them  in  its  peaceable  use  and 
enjoyment,  is  inherent  in  a  court  of  equity;  and  though  conditions 
to  its  exercise  have  at  different  times  been  prescribed  by  that  court, 
both  in  England  and  in  this  country,  they  may  at  any  time  be  changed 
or  dispensed  with  by  the  legislature  without  impairing  the  general 
authority  of  the  court.  Pom.  Eq.  Jur.  §  1898.  The  equitable  rights 
of  parties  in  Nebraska  claiming  the  legal  title  to  real  property  are 
simply  enlarged  by  its  statute,  not  changed  in  character.  And  the 
language  used  by  this  court,  speaking  by  Mr.  Justice  Bradley,  in  the 
Broderick  Will  Casey  is  appropriate  here:  "While  it  is  true  that 
alterations  in  the  jurisdiction  of  the  state  courts  cannot  affect  the 
equitable  jurisdiction  of  the  circuit  courts  of  the  United  States,  so 
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long  as  the  equitable  rights  themselves  remain;  yet  an  enlargement 
oi  equitable  rights  may  be  administered  by  the  cirouit  courts  as  well 
4is  by  the  courts  of  the  state."  And  it  may  be  affirmed  of  this  case, 
what  was  said  as  probably  true  of  that  one,  that  it  is  *'a  case  in 
which  an  enlargement  of  equitable  rights  is  effected,  although  pre- 
sented in  the  form  of  a  remedial  proceeding."  "Indeed,"  as  the 
•court  there  observed,  "much  of  equitable  jurisdiction  consists  of  bet- 
ter and  more  effective  remedies  for  attaining  the  rights  of  parties." 
2 1  Wall.  520.  No  adequate  relief  to  the  owners  of  real  property  against 
the  adverse  claims  of  parties  not  in  possession  can  be  given  by  a 
•court  of  law.  If  the  holders  of  such  claims  do  not  seek  to  enforces 
them,  the  party  in  possession,  or  entitled  to  the*po8se88ion, — the  act-  * 
ual  owner  of  the  fee, — is  helpless  in  the  matter,  unless  he  can  resort 
io  a  court  of  equity. 

It  does  not  follow  that  by  allowing  in  the  federal  courts  a  suit  for 
relief  under  the  statute  of  Nebraska,  controversies  properly  cogniza- 
ble in  a  court  of  law  will  be  drawn  into  a  court  of  equity.  There 
•can  be  no  controversy  at  law  respecting  the  title  or  right  of  posses- 
sion to  real  property  when  neither  of  the  parties  is  in  possession.  An 
action  at  law,  whether  in  the  ancient  form  of  ejectment  or  in  the 
form  now  commonly  used,  will  lie  only  against  a  party  in  possession. 
Should  suit  be  brought  in  the  federal  court,  under  the  Nebraska  stat- 
ute, against  a  party  in  possession,  there  would  be  force  in  the  objec- 
tion that  a  legal  controversy  was  withdrawn  from  a  court  of  law;  but 
that  is  not  this  case,  nor  is  it  of  such  cases  we  are  speaking.  Un- 
doubtedly, as  a  foundation  for  the  relief  sought,  the  plaintiff  must 
show  that  he  has  a  legal  title  to  the  premises,  and  generally  that  title 
will  be  exhibited  by  conveyances  or  instruments  of  record,  the  con- 
struction and  effect  of  which  will  properly  rest  with  the  court.  Such, 
also,  will  generally  be  the  case  with  the  adverse  estates  or  interests 
claimed  by  others.  This  was  the  character  of  the  proofs  establishing 
the  title  of  the  complainant  in  Clark  v.  Smithy  supra.  But  should 
proofs  of  a  different  character  be  produced,  the  controversy  would  still 
be  one  upon  which  a  court  of  law  could  not  act.  It  is  not  an  objec- 
tion to  the  jurisdiction  of  equity  that  legal  questions  are  presented 
for  consideration  which  might  also  arise  in  a  court  of  law.  If  the 
controversy  be  one  in  which  a  court  of  equity  only  can  afford  the  re- 
lief prayed  for,  its  jurisdiction  is  unaffected  by  the  character  of  the 
questions  involved. 

In  the  present  case  the  plaintiff  claims  under  a  purchaser  at  a  tax 
sale  by  the  state,  to  whom  deeds,  by  the  treasurer  of  the  county  in 
which  the  property  is  situated,  were  executed.  By  the  law  of  Ne- 
braska the  fee  of  real  property,  and  not  merely  a  term  of  years,  may 
be  sold  for  unpaid  taxes.  A  certain  time  is  allowed  to  the  owner  to 
redeem  the  property  from  such  a  sale,  but  if  redemption  is  not  made 
within  the  period  designated,  a  deed  is  executed  by  the  treasurer  of 
the  county  to  the  purchaser,  and  such  deed  vests  in  him  the  right, 
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•  title,  and  estate  of  the  former  owner  of  the  land  and  also  of  the  statd 
and  coanty,  and  is  evidence  in  all  courts  that  the  property  conveyed 
was  subject  to  the  taxes  for  the  years  stated;  that  they  were  not  paid, 
and  that  redemption  was  not  made  before  the  sale;  that  the  property 
had  been  properly  listed  and  assessed  and  the  taxes  properly  levied; 
that  the  property  was  advertised  for  sale  in  the  manner  and  for  the 
length  of  time  required,  and  was  sold  as  stated  in  the  deed;  and  that 
the  grantee  named  was  the  purchaser  or  assignee  of  the  purchaser  of 
the  property;  and,  indeed,  that  all  the  prerequisites  of  the  law  had 
been  complied  with  by  the  officers  whose  duty  it  was  to  have  taken 
any  part  in  the  transaction  relating  to  or  affecting  the  title  conveyed. 
No  person  is  permitted  to  question  the  title  thus  acquired  without 
showing  that  he  had  title  to  the  property  at  the  time  of  the  sale  or 
has  since  obtained  the  title  from  the  United  States,  and  that  the  prop- 
erty was  not  subject  to  taxation  for  the  years  named,  or  that  the 
taxes  had  been  paid  before  the  sale,  or  that  the  property  had  never 
been  assessed  for  taxation,  or  had  been  redeemed  from  the  sale,  or 
that  there  had  been  fraud  committed  by  the  officer  in  making  the 
sale,  or  by  the  purchaser  to  defeat  it.  The  plaintiff,  therefore,  had  a 
complete  legal  title  to  the  premises  in  controversy,  unless  some  one 
of  the  defects  mentioned,  affecting  the  validity  of  the  assessment  and 
sale  of  the  property,  existed  at  the  time,  or  fraud  had  been  committed 
by  the  officer  or  purchaser  in  the  sale.  Having  an  apparent  legal 
title  by  the  deeds,  it  was,  of  course,  important  to  him  and,  indeed, 
necessary  for  the  peaceable  possession  of  the  property  and  its  im- 
provement to  have  any  adverse  claims,  notwithstanding  such  deeds, 
considered  and  settled.  We  think,  therefore,  that  he  was  entitled, 
upon  the  statement  made  in  his  amended  bill,  the  only  one  before  us, 
to  call  upon  the  defendant  to  produce  and  disclose  whatever  estate 
she  had  in  the  premises  in  question,  to  the  end  that  its  validity  may 
be  determined,  and  if  adjudged  invalid,  that  the  title  of  the  plaintiff 
may  be  quieted. 

It  follows  that  the  decree  of  the  court  below  must  be  reversed  and 
the  cause  remanded,  with  leave  to  the  defendant  to  answer  the  bill; 
and  it  is  so  ordered. 


(IW  U.  S.  786) 

County  of  Shbbman,  in  the  State  of  Nebraska,  v.  Bimonds. 

(January  7, 1884.) 

MuiraciPAL  BoHDS— Latbkt  Depbctb— Innocent  PimoHABKB— Oonbtitdtioh  of 
Nebbaska—Speoial  Franohisbs. 

A  purchaser  of  municipal  bonds  is  not  required  to  go  behind  the  recitals  upon  their 
face  for  the  purpose  of  ascertaining  whether  there  has  been  in  fact  an  orer- 
iflsue.  If  they  are  valid  upon  their  face,  the  corporation  is  bound  to  make 
them  good  to  an  innocent  purchaser. 
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The  clanse  of  the  constitution  of  Nebraska  forbidding  the  legislature  to  pass  any 
special  act  conferring  corporate  powers  is  not  infringed  by  a  statute  empower- 
ing a  county  to  issue  bonds  for  the  payment  of  a  valid  debt  previously  con- 
tracted. 

A  county  is  not  a  corporation  within  the  meaning  of  section  15  of  article  3  of  the 
constitution  of  Nebraska,  prohibiting  the  lecnslature  from  passing  any  special 
law  **  granting  to  any  corporation,  association,  or  individual,  any  exclusive 
privileges,  immunities,  or  franchises." 

The  case  of  J^enon  Cfo.  v.  PeopUt  6  Neb.  127,  approved  and  followed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

This  was  a  suit  brought  on  the  coupons  of  certain  bonds  issued  by 
the  commissioners  of  Sherman  county,  in  the  state  of  Nebraska,  dated 
January  1,  1876,  under  an  act  of  the  legislature  of  that  state,  ap- 
proved February  18,  1875,  entitled  "An  act  to  authorize  the  commis- 
sioners of  the  counties  of  Colfax,  Platte,  fioone,  Antelope,  Howard, 
Oreeley,  and  Sherman  to  issue  bonds  for  the  purpose  of  funding  the 
warrants  and  orders  of  said  counties."  The  act  referred  to  author-g 
izes  the  commissioners  of  each  of  *the  counties  named  to  issue  bonds* 
of  the  county,  and  to  sell  and  negotiate  the  same  for  money,  and  de- 
clares that  the  proceeds  arising  therefrom  should  be  used  for  the  re- 
demption of  all  warrants  and  other  evidences  of  indebtedness  drawn 
on  the  treasurer  of  the  county,  which  were  outstanding  at  the  date 
of  the  approval  of  the  act,  or  might  be  outstanding  prior  to  the  first 
day  of  January,  1875.     The  act  contained  the  following  provisos: 

"Provided,  that  no  more  of  the  bonds  authorized  to  be  issued  by  virtue  of 
this  act  shall  be  issued  than  is  necessary  to  pay  off  and  redeem  such  warrants 
so  outstanding;  and  provided,  further,  that  the  said  commissioners  shall  not 
issue  of  said  bonds  to  exceed  in  value  the  amount  of  said  indebtedness  up  to 
January  1,  1875,  nor  shall  said  bonds  be  negotiated  at  a  less  price  than  eighty- 
five  cents  on  the  dollar." 

The  bonds  recited  on  their  face  that  they  were  issued  by  authority 
of  said  act.  The  answer  averred  that  bonds  were  issued  under  said 
act  by  the  commissioners  of  said  county  of  Sherman  to  the  amount 
of  $46,000,  and  that  on  January  1, 1876,  the  debts  of  said  county  did 
not  exceed  the  sum  of  $16,000,  and  that  the  said  bonds  were  nego- 
tiated for  less  than  86  cents  on  the  dollar.  On  this  answer  the  plain- 
tiff below  took  issue.  The  parties  waived  a  trial  by  jury,  and  sub- 
mitted the  cause  to  the  court,  which  made  findings,  from  which  the 
following  facts  appear :  On  January  1,  1876,  the  commissioners  of 
Sherman  county,  in  pursuance  of  the  act  of  February  18, 1875,  issued, 
among  others,  the  bonds  and  coupons  described  in  the  petition,  and 
the  same  came  into  the  possession  of  the  plaintiff,  who  was  a  bona  fide 
purchaser  for  value,  without  notice  of  defects  other  than  appear  on 
the  face  of  the  bonds,  and  was  still  the  holder  and  owner  of  said  bonds 
and  coupons.  The  record  of  the  commissioners  of  Sherman  county 
showed  the  allowance  of  $16,000  in  claims  against  the  county  from 
the  organization  of  the  county  to  January  1,  1876,  for  which  warrants 
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were  drawn  on  the  treasary,  and  no  more,  but  they  also  showed  that 
g  the  commissioners  at  one  of  their  meetings  estimated  the  amount  of 

•  the  county  indebtedness  which  might* be  funded  at  the  sum  of  $36,- 
874.95,  for  which  it  would  be  necessary  to  issue  bonds  to  the  amount 
of  $43,400,  and  that  bonds  were  issued  pursuant  to  such  estimate, 
but  it  was  not  shown  what  the  actual  indebtedness  of  the  county  was 
at  the  time  the  bonds  were  issued.  Upon  this  finding  the  circuit 
court  rendered  judgment  in  favor  of  the  plaintiff  below  for  $5,671.60. 
To  reverse  that  judgment  this  writ  of  error  is  prosecuted. 

C.  S.  Montgomery,  for  plaintiff  in  error. 

Nathan  S.  Harwood  and  John  H.  Ames^  for  defendant  in  error. 

Woods,  J.  The  plaintiff  in  error  insists  that  the  facts  found  by 
the  court  show  an  issue  of  bonds  by  the  county  in  excess  of  the 
amount  authorized  by  the  statute,  and  that  they  are  therefore  void. 
The  defendant  in  error  is  found  by  the  circuit  court  to  be  a  bona  fide 
holder  for  value.  According  to  repeated  decisions  of  this  court,  be- 
ing such,  he  was  not  bound  to  go  behind  the  law  and  the  recital  of 
the  bonds  to  inquire  into  the  amount  of  the  county  indebtedness. 
Marcy  v.  Township  of  Oswego,  92  U.  S.  637;  Humboldt  Tp.  v.  Long,  Id. 
642;  Wilson  v.  Salamanca ^  99  U.  S.  499.  But  if  it  be  conceded  that  a 
purchaser  of  the  bonds  was  required  to  inspect  the  records  of  the  county 
to  ascertain  the  amount  of  its  indebtedness,  and  whether  there  had 
been  an  ovcir-issue  of  bonds,  it  appears  from  the  findings  of  fact  that 
the  records  of  the  commissioners  contained  an  estimate  of  the  indebt- 
edness of  the  county  made  by  them  for  the  express  purpose  of  fixing 
the  amount  of  bonds  to  be  issued,  and  in  pursuance  of  which  they 
were  issued,  which  showed  that  there  was  no  over-issue.  This  was  a 
decision  by  the  very  officers  whose  duty  it  was  under  the  law  to  fix 
the  amount  of  bonds  which  could  be  lawfully  issued.  A  purchaser 
S  of  bonds  was  not  required  to  make  further  inquiry,  and  if  the  find- 

•  ing  of  the  commissioners  was*jintrue,  he  could  not  be  affected  by  its 
falsity.  See  cases  above  cited;  also,  Lynde  v.  Ths  County^  16  Wall. 
6;  ComCfs  V.  January,  94  U.  S.  202;  County  of  Warren  v.  Marcy ^  97 
D.  S.  96;  ComWs  v.  BoUes,  94  U.  S.  104;  Pana  v.  Bowler,  107  U.  S. 
529;   [S.  C.  2  Sup.  Ct.  Bep.  704.] 

The  next  contention  of  the  plaintiffs  in  error  is  that  the  act  by 
which  the  issue  of  the  bonds  in  suit  was  authorized  was  forbidden  by 
section  1,  art.  8,  of  the  constitution  of  Nebraska,  which  was  in  force 
at  the  date  of  the  passage  of  the  act.  That  section  declares  "the  leg- 
islature shall  pass  no  special  act  conferring  corporate  powers." 

In  the  case  of  ComWs  Jefferson  Co.  v.  People,  5  Neb.  127,  decided 
at  the  July  term,  1S76,  the  supreme  court  of  Nebraska  has  conclu- 
sively settled  this  point  against  the  plaintiff  in  error.  In  that  case 
an  act  of  the  legislature,  in  all  material  respects  similar  to  the  act  in 
question  in  this  case,  except  that  it  related  to  but  one  county,  was 
brought  under  consideration.  The  answer  averred  that  the  act  was 
unconstitutional  and  void.     Upon  this  point  the  court  said : 
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"Tbat  Jefferson  county  is  justly  indebted  to  the  relator  for  the  amount  of 
the  warrants  in  question  will  not  be  controverted;  and  when  such  is  the  case, 
there  is  no  doubt  of  the  power  of  the  legislature  to  require  the  county  to  is- 
sue its  bonds  for  the  amount  of  its  indebtedness." 

The  question  raised  by  this  contention  was  also  considered  by  this 
court  in  the  case  of  Read  v.  Plattsmouth,  107  U.  S.  674;  [S.  C.  2 
Sup.  Gt.  Bep.  208.]  In  that  case  an  act  of  the  legislature  of  Ne- 
braska,  approved  February  18,  1873,  was  brought  under  review. 
The  preamble  of  the  act  recited  that  the  city  council  of  the  city  of 
Plattsmouth  had  issued  and  sold  certain  bonds,  and  with  the  pro- 
ceeds  thereof  had  proceeded  to  let  the  contract  for  the  erection  of 
a  school-house,  and  had  appointed  two  persons,  naming  them,  super- 
intendents of  the  construction  of  the  same,  and  that  the  work  on  said 
building  had  commenced.  The  first  section  then  declared  that  all  the 
acts  and  proceedings  of  the  city  council  in  relation  to  issuing  saidn 
bonds  and  letting  8aid*contract  and  the  appointment  of  said  superin-* 
tendents,  and  all  matters  and  proceedings  connected  therewith  which 
might  in  any  way  a£fect  the  validity  of  said  bonds,  should  be,  and  the 
same  were,  thereby  legalized,  confirmed,  and  made  valid  in  law. 
This  act  was  attacked  as  in  violation  of  the  same  section  of  the  con- 
stitution which  the  plaintiff  in  error  invokes  in  this  case.  It  was  con- 
tended that  the  act  in  question,  by  legalizing  bonds  of  the  city,  was 
void  because  it  had  no  power  to  issue  them,  was  legally  equivalent  to 
an  act  conferring  upon  the  city  power  to  issue  bonds,  which  was 
conferring  corporate  power,  and  being  a  special  act,  was  therefore 
unconstitutional.  But  this  court,  speaking  by  Mr.  Justice  Mat- 
thews, said: 

''As  the  city  of  Plattsmouth  was  bound  by  force  of  the  transaction  to  re- 
pay to  the  purchaser  of  its  void  bonds  the  consideration  received  and  used  by 
it,  or  a  legal  equivalent,  the  statute  which  recognized  the  existence  of  that 
obligation,  and,  by  confirming  the  bonds  themselves*  provided  a  medium  for 
enforcing  it  according  to  the  original  intention  and  promises,  cannot  be  said 
to  be  a  special  act  conferring  upon  the  city  any  new  corporate  powers.  No 
addition  is  made  to  its  enumerated  or  implied  corporate  faculties;  no  new  ob- 
ligation is,  in  fact,  created." 

And  the  court  added  that  the  very  proposition  there  involved  was 
maintained  by  the  supreme  court  of  Nebraska  in  the  case  of  ComWs 
Jefferson  Co.  v.  People^  supra.  See,  also.  Railroad  Co.  v.  County  of 
Otoe,  16  Wall.  667;  Foster  v.  ComWs  Wood  Co.  9  Ohio  St.  640. 

In  the  cases  of  Clegg  v.  SchooUdist.  8  Neb.  178,  and  Dundy  v. 
Richardson  Co.  Id.  508,  [S.  C.  1  N.  W.  Rep.  565,]  cited  by  plaintiff 
in  error,  it  was  held  that  an  act  authorizing  a  school-district  or  a 
city  to  contract  a  debt  for  the  purpose  of  erecting  a  public  building, 
and  to  issue  bonds  therefor,  was  forbidden  by  the  constitution,  because 
it  was  a  special  act  conferring  corporate  powers.  These  cases  are 
clearly  distinguishable  from  those  we  have  cited.  In  the  latter,  as  in 
ihe  case  now  under  review,  a  debt  already  existed,  and  the  statute 
dimply  authorized  a  change  in  the  form  of  the  obligation  by  which 


Digitized  by 


Google 


506  8UPSEMB  OOUBT  BBPOBTEB. 

J 

•  the  debt  was  evidenced.  *  The  distinction  is  dearly  stated  in  Read  v. 
Plattsmouth,  ubi  supra,  the  conrt  remarking:  "The  statute  operates, 
upon  the  transaction  itself,  which  had  already  been  consummated, 
and  seeks  to  give  it  a  character  and  effect  different  in  its  legal  aspect 
from  that  which  it  had  when  it  was  in  force;"  and  adds  that  such  a 
result  "is  not  affected  by  the  supposed  form  of  the  enactment  as  a 
special  or  general  act  conferring  corporate  powers."  The  cases  cited 
effectually  dispose  of  the  point  under  consideration. 

Lastly,  the  plaintiff  in  error  contends  that  the  act  under  which  the 
bonds  in  suit  were  issued  is  repugnant  to  section  15,  art.  8,  of  the 
present  constitution  of  Nebraska,  which  went  into  effect  November 
1,  1875,  after  the  law  authorizing  the  issue  of  the  bonds  was  passed, 
but  before  the  bonds  were  issued.     The  section  referred  to  declares : 

"The  legislature  shall  not  pass  any  local  or  special  laws  in  any  of  the  fol- 
lowing cases:  *  *  *  Granting  to  any  corporation,  association,  or  individ- 
ual, any  exclusive  privileges,  immunity,  or  franchise  whatever.  In  all  other 
cases,  where  a  general  law  can  be  made  applicable,  no  special  law  shall  be 
enacted." 

It  is  a  sufficient  answer  to  the  contention  to  say  that  the  word  "cor- 
poration," as  used  in  this  section  of  the  constitution,  does  not  apply 
to  a  county.  If  a  county  is  a  corporation  at  all,  it  is  necessarily  a 
municipal  corporation.  But  the  supreme  court  of  Nebraska,  in  the 
case  of  Woods  v.  Colfax  Co.  10  Neb.  552,  fS.  0.  7  N.  W.  Rep.  269,] 
expressly  held  that  in  Nebraska  a  county  was  not  considered  to  be 
a  municipal  corporation.  And  it  is  clear  that  the  authority  given 
by  the  act  of  February  18,  1875,  to  Sherman  and  other  counties,  to 
fund  the  indebtedness  evidenced  by  county  warrants,  by  giving  their 
bonds  in  exchange  therefor,  does  not  of  itself  make  them  municipal 
corporations.  But  it  is  unnecessary  further  to  discuss  this  branch  of 
the  case.  The  decision  of  the  supreme  court  of  Nebraska  in  GomWs 
Jefferson  Co.  v.  People^  vhi  supra,  which,  as  before  stated,  was  a  case 
in  all  respects  similar  to  this,  and  in  which  the  constitutionality  of  a 
similar  act  of  the  legislature  was  put  in  issue,  is  precisely  in  point, 
and  is  conclusive  of  the  question  in  hand. 

We  find  no  error  in  the  record.  The  judgdmeni  of  the  circuit  court 
is  therefore  affirmed. 
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Claflin  and  others  v.  Commonwealth  Ins.  Go.  of  Boston,  Massa- 
chusetts. 

Same  v.  Western  Assurance  Co.  of  Toronto,  Canada. 

Same  v.  Franklin  Ins.  Co.  of  St.  Louis,  Missouri* 

(January  14, 1884.) 

Jurisdiction  of  Federal  Courts— Actions  bt  Assignees— Remoyal  — Fire 
iKsuitANCE  Policy— Fraud— Motive. 

An  assignee  cannot  bring  an  action  originally  in  the  circuit  court  unless  the  as- 
signor could  have  done  so,  but  he  can  bring  the  action  in  the  state  court  and 
thence  remove  it  to  the  circuit  court,  if  the  other  prerequisites  exist.  The 
clause  in  section  1  of  the  act  of  1875,  excepting  from  the  original  jurisdiction 
of  the  federal  courts  such  suits  by  assignees  as  could  not  have  been  brought 
there  by  the  assignors,  cannot  be  read,  by  implication,  into  section  2  of  the  same 
act,  governing  the  removal  of  causes. 

An  action  upon  a  policy  of  fire  insurance  which  provides  that  any  fraud  on  the 
part  of  the  assured  by  false  swearing  shall  vacate  it,  will  be  defeated  by  mis- 
statments  under  oath  of  material  facts,  even  though  the  assured,  in  making  such 
statements,  was  actuated  by  no  intention  to  defraud  the  insurers,  but  by  ulte- 
terior  motives  of  his  own. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Minnesota. 

John  B,  Sanborn,  for  plaintiffs  in  error. 

Oeorge  B.  Young,  for  defendants  in  error.  ^ 

*  Matthews,  J.  These  actions  were  tried  in*  the  ooort  below  at  the* 
same  time,  before  the  same  jury,  and,  by  stipulation  of  parties,  were 
heard  in  this  court  upon  one  record,  the  issues  and  questions  in  them 
respectively  being  the  same.  They  were  originally  commenced  in 
the  district  court  of  the  state  of  Minnesota  for  the  county  of  Bamsey, 
the  plaintiffs  in  error  being  plaintiffs  below.  The  suits  were  founded 
on  policies  of  insurance  against  fire  issued  by  the  several  defendants 
upon  a  stock  of  dry  goods  in  St.  Paul,  to  Frances  E.  Barritt,  who 
having  sold  the  property  insured  to  William  Murphy,  assigned  to 
him,  for  his  benefit,  the  several  policies  of  insurance,  with  the  assent 
of  the  insurance  companies,  the  defendants.  After  the  loss.  Murphy 
assigned  the  policies  of  insurance  and  his  claims  under  the  same,  for 
value,  to  the  plaintiffs  in  error,  who  brought  suit  thereon  on  February 
11,  1878.  On  March  7,  1878,  the  several  defendants  filed  petitions 
for  the  removal  of  the  causes  to  the  circuit  court  of  the  United  States, 
alleging  that  the  plaintiffs  were  citizens  of  the  state  of  New  Tork,  and 
the  defendants,  respectively,  citizens  of  Massachusetts,  or  Missouri, 
or  aliens,  subjects  of  Great  Britain,  in  the  dominion  of  Canada,  being» 
corporations  created  by  the  laws*of  those  governments  respectively.* 
The  record  does  not  show  anything  respecting  the  citizenship  of  Mur- 
phy, the  plaintiff's  assignor,  and  it  does  not  appear,  therefore,  whether, 
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in  case  the  assignment  had  not  been  made,  he  eoald  have  brought 
suit  upon  the  policies  of  insurance  against  the  defendants  in  the  cir- 
cuit coart  of  the  United  States.  No  question  concerning  the  jurisdic- 
tion of  that  court  was  made  by  counsel,  either  on  the  trial  or  in  thia 
court;  but,  after  having  been  argued  here  at  the  baron  the  merits,  the 
doubt  upon  the  right  of  the  court  below  to  entertain  jurisdiction  arose 
so  seriously  as,  in  our  opinion,  to  require  argument  upon  the  point. 
That  has  now  been  submitted  and  considered,  the  conclusion  we  have^ 
reached  requiring  an  affirmance  of  the  jurisdiction. 

The  question  is  whether,  under  the  second  section  of  the  act  of 
March  3,  1875,  (18  St.  470,)  a  suit  of  a  civil  nature,  brought  in  a 
state  court,  where  the  matter  in  dispute  exceeds  the  sum  or  value  of 
$500,  and  in  which  there  is  a  controversy  between  citizens  of  differ- 
ent states,  or  between  citizens  of  a  state  and  foreign  states,  citizens  or 
subjects,  may  be  removed  into  the  circuit  court,  which  suit,  because 
it  is  founded  on  a  contract  in  favor  of  an  assignee,  could  not  have 
been  brought  in  the  circuit  court  if  no  assignment  had  been  made, 
not  being  the  case  of  a  promissory  note,  negotiable  by  the  law-mer* 
chant,  or  of  a  bill  of  exchange.  That  section  of  the  act  is  confined 
to  the  subject  of  removals  of  suits  from  the  state  to  the  circuit  courts^ 
and  expressly  provides  that  where  there  is  a  controversy  between  citi- 
zens of  different  states,  or  between  citizens  of  a  state  and  aliens,  the 
suit  in  which  it  arises  may  be  removed  by  either  party;  while  the  first 
section,  providing  that  the  circuit  courts  shall  have  original  cognizance 
of  the  same  character  of  cases,  concurrent  with  the  courts  of  the  sev- 
eral states,  nevertheless  declares  that  they  shall  not  "have  cognizance 
of  any  suit  founded  on  contract  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  thereon,  if  no  as- 
9  signment  had  been  made,  except  in  cases  of  promissory  notes  negotia- 
•  ble  by  the  law-merchant,  and  bills  of  exchange."  *  The  exception  out 
of  the  jurisdiction,  as  to  suits  begun  in  the  circuit  courts,  contained 
in  this  clause,  does  not,  by  its  terms,  nor  by  the  immediate  context, 
apply  to  suits  commenced  in  state  courts  and  afterwards  removed  to 
the  circuit  courts,  but,  it  is  argued,  that  if  must  apply  from  the  rea- 
son and  necessity  of  the  case.  The  ground  of  this  argument  is  that 
no  reason  can  be  assigned  for  limiting  the  jurisdiction  in  suits  first 
brought  in  the  circuit  courts  which  does  not  apply  equally  to  those 
removed  into  them  from  state  courts;  and  that  if  the  limitation  is 
not  applied  to  the  latter,  the  effect  will  be  thereby  to  remove  it  from 
the  former,  by  enabling  parties,  forbidden  to  commence  their  actions 
in  the  circuit  court,  to  transfer  them  at  will  to  that  court,  after  first 
formally  bringing  them  in  a  state  court.  Such,  indeed,  seems  to  be 
the  result  neccessarily  to  be  anticipated  from  this  construction  of  the 
act,  and  the  argument,  ab  inconvenienti,  must  be  admitted  to  be  co- 
gent. 

An  attempt  to  meet  it  is  made  by  seeking  to  limit,  by  construction, 
the  right  of  removal  given  by  the  second  section  to  both  parties,  with* 
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out  qualification,  to  the  defendant  only  in  cases  where,  if  exercised 
by  the  plaintiff,  it  would  create  jurisdiction  in  the  circuit  court  in  fa- 
vor of  an  assignee  whose  assignor  could  not  have  sued  in  that  court 
originally.  This  proposed  construction  is  based  upon  the  words  of 
the  clause  in  the  first  section  of  the  act,  which  forbids  the  circuit 
court  to  take  cognizance  of  any  suit  founded  on  contract  in  favor  of 
an  assignee,  which,  it  is  argued,  may  be  taken  to  mean  that  when  the 
jurisdiction  is  invoked  by  the  defendant  by  a  removal  from  the  state 
court,  it  cannot  be  deemed  to  be  exerted  in  favor  of  the  assignee,  but 
rather  in  favor  of  the  adverse  party.  But  this,  we  think,  is  a  refine- 
ment upon  the  language  of  the  clause  not  justified  by  its  natural  im- 
port, nor  by  admitted  rules  of  interpretation.  The  words,  "in  favor 
of  an  assignee,"  were  evidently  used,  not  to  distinguish  between  the 
plaintiff  and  the  defendant  in  the  suit,  but  between  the  assignee  and 
his  assignor,  so  as  not  to  give  the  favor  to  the  former  of  bringing  a 
suit  which  was  denied  to  the  latter. 

The  question,  however,  we  think,  is  satisfactorily  answered  by  re-  £ 
curriug  to  the  state  of  the  law  as  it  existed  under  the^judiciary  act  of* 
1789,  (1  St.  78,)  until  the  passage  of  the  act  of  March  3, 1875.  The 
eleventh  section  of  the  judiciary  act  corresponds  to  the  first  section 
of  the  act  of  1875,  describing  in  similar  terms  the  character  of  the 
suits  of  which  the  circuit  courts  should  have  original  cognizance, 
and  containing  a  similar  exception  out  of  that  jurisdiction  of  suits 
"to  recover  the  contents  of  any  promissory  note  or  other  chose  in 
action  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  contents,  if  no  assignment 
has  been  made,  except  in  cases  of  foreign  bills  of  exchange."  The 
twelfth  section  of  the  act  of  1789  corresponds  to  the  second  section  of 
the  act  of  1875,  limiting,  however,  the  right  to  remove  a  suit  begun  in 
a  state  court  to  the  defendant  alone,  where  he  is  an  alien,  or  a  citizen 
of  a  state  other  than  that  where  the  suit  has  been  brought,  and  of 
which  the  plaintiff  is  a  citizen.  It  will  be  seen,  therefore,  on  a  com- 
parison of  the  two  statutes,  that  the  chief  differences  between  them 
are — (1)  that  the  act  of  18f&  enlarges  the  original  jurisdiction  of 
circuit  courts,  based  on  the  citizenship  of  the  parties,  to  all  cases  of 
controversy  between  citizens  of  different  states  and  between  citizens 
of  a  state  and  aliens,  retaining  substantially  the  same  exception  as  to 
suits  upon  contracts  brought  by  an  assignee,  when  the  assignee  could 
not  have  sued  in  the  circuit  court,  but  not  including  negotiable  paper; 
and  (2)  that  the  act  of  1875  gives  to  either  party  the  right  of  removal 
from  a  state  couit  to  the  circuit  court,  instead  of  confining  it  to  the 
defendant.  The  exception,  out  of  the  original  jurisdiction,  as  to  as- 
signees of  non-negotiable  contracts,  occupies  in  both  statutes  the 
same  relative  position,  qualifying  the  provisions  of  the  section  in  which 
it  is  contained  as  to  suits  commenced  in  the  circuit  court,  and  not 
being  found  in,  nor  necessarily  connected  with,  that  regulating  the: 
removal  of  suits  from  the  state  courts. 
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Under  the  judiciary  aot  of  1789  the  question  was  several  times  pre- 
^  sented  to  this  court  for  decision,  whether  the  exceptions  in  the  eleventh 
?  section  of  the  act  applied  to  the  right  of*removal  given  in  the  twelfth 
section,  and  was  uniformly  answered  in  the  negative.     The  very  ques- 
tion Brose  directly  in  Oreen  v.  Ctuttard,  23  How.  484.     Mr.  Justice 
Grier,  delivering  the  opinion  of  the  court,  said : 

"If  Green  had  been  a  citizen  of  Texas,  aud  Custard  had  claimed  a  right  as 
indorsee  of  a  citizen  of  Texas  to  bring  his  suit  in  the  courts  of  the  United 
States,  because  he  (Custard)  was  a  citizen  of  another  state,  the  case  would 
have  occurred  which  is  included  in  the  proviso  to  the  eleventh  section  of  the 
act,  which  restrains  the  jurisdiction  of  the  court.  But  the  United  States 
court  had  jurisdiction  of  this  case  by  virtue  of  the  twelfth  section.  It  is  a 
right  plainly  conferred  on  Green,  a  citizen  of  Massachusetts,  when  sued  by  a 
citizen  of  Texas  in  a  state  court  of  Texas,  no  matter  what  the  cause  of  action 
may  be,  provided  it  demand  over  five  hundred  dollars.  The  exception  of  the 
eleventh  section  could  have  no  possible  application  to  the  case. " 

The  same  conclusion  was  reached  in  Bushnell  v.  Kennedy,  9  Wall. 
S87,  in  which,  however,  the  prior  decision  in  Oreen  v.  Custard  does 
not  appear  to  have  been  mentioned  by  counsel  or  court. 

This  was  the  established  law  at  the  time  of  the  passage  of  the  act 
of  March  2,  1867,  (14  St.  558,)  known  as  the  Local  Prejudice  Re- 
moval Act,  which  for  the  first  time  conferred  upon  the  plaintiff,  as  well 
as  the  defendant,  the  right  to  remove  a  suit  brought  by  him  in  a  state 
court  when  the  controversy  was  between  a  citizen  of  the  state  where 
the  suit  was  brought  and  a  citizen  of  another  state,  upon  making  and 
filing  an  affidavit  that  he  had  reason  to  and  did  believe  that,  from 
prejudice  or  local  influence,  he  would  not  be  able  to  obtain  justice 
in  such  state  court.  The  case  of  the  City  of  Lexingtons.  Butler^  14 
Wall.  282,  was  removed  by  the  plaintiff  in  the  action,  under  this  act, 
from  the  state  court  to  the  circuit  court.  The  question  of  jurisdiction 
was  raised  on  the  ground  that  the  suit,  which  was  founded  on  interest 
coupons  attached  to  bonds  issued  by  the  city  of  Lexington  and  pay- 
able to  bearer,  could  not  have  been  brought  in  the  circuit  court  on  ac- 
^  count  of  the  restriction  contained  in  the  eleventh  section  of  the  judi- 
*ciary  act.  •It  was  decided,  however,  thft  the  case  was  not  within  that 
exception,  the  holder  of  such  an  instrument  not  being  an  assignee, 
within  the  meaning  of  the  act.  But  the  court  went  further,  and  speak- 
ing through  Mr.  Justice  Clifford,  said: 

"Suppose,  however,  the  rule  is  otherwise,  still  the  objection  must  be  over- 
ruled, as  the  suit  was  not  originally  commenced  in  the  circuit  court.  Suits 
may  properly  be  removed  from  a  state  court  into  the  circuit  court  in  cases 
where  the  jurisdiction  of  the  circuit  court,  if  the  suit  had  been  originally 
commenced  there,  could  not  have  been  sustained,  as  the  twelfth  section  of 
the  judiciary  act  does  not  contain  any  such  restriction  as  that  contained  in 
the  eleventh  section  of  the  act  defining  the  original  jurisdiction  of  the  cir- 
cuit courts.  Since  the  decision  in  the  case  of  Biishnell  v.  Kennedy,  9  Wall. 
887,  all  doubt  upon  the  subject  is  removed,  as  it  is  there  expressly  deter- 
mined that  the  restriction  incorporated  in  the  eleventh  section  of  the  judiciary 
act  <  has  no  application  to  cases  removed  into  the  circuit  court  from  a  state 
«ourt;'  and  it  is  quite  clear  that  the  same  rule  must  be  applied  in  the  con- 
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struction  of  the  subsequent  acts  of  congress  extending  that  privilege  to 
other  sections  not  embraced  in  the  twelfth  section  of  the  judiciary  act." 

By  this  construction  of  the  act  of  1867  it  was  placed  within  the 
power  of  a  plaintiff,  on  filing  the  requisite  affidavit,  to  transfer  from 
the  state  court  to  the  circuit  court  a  suit  which  he  could  not  have 
commenced  in  it,  the  precise  objection  which  is  made  to  the  con- 
struction now  given  to  the  second  section  of  the  act  of  1875.  It  was 
in  contemplation  of  these  previous  statutes,  and  of  the  judicial  de- 
cisions construing  them,  that  congress  passed  the  act  of  1875,  giving 
to  plaintiffs  as  well  as  defendants  unrestrained  liberty  to  remove  the 
cases  specified  in  the  second  section  from  a  state  court  to  a  circuit 
court,  and  we  are  bound  to  presume  in  full  view  and  upon  considera- 
tion of  the  very  inconveniences  which  are  now  relied  on  as  the  ground 
for  limiting  the  right  of  removal  by  force  of  the  restrictive  clause  in  the 
first  section  of  the  act.  In  our  opinion  this  is  not  admissible.  Woe^ 
are  bound  to  take^he  words  of  the  law  in  their  usual,  ordinary,  literal? 
meaning,  and  to  construe  the  two  provisions  in  the  different  sections 
in  the  same  sense  which,  in  previous  statutes,  had  uniformly  been 
given  to  them,  and  not  invent  a  new  application  and  relation  of  the 
two  clauses  without  any  indication  whatever  of  any  intention  on  the 
part  of  congress  to  that  effect.  It  was,  perhaps,  with  foresight  of 
possible  practical  inconveniences  to  result  from  the  extension  of  the 
right  of  removal  effected  by  the  act  of  1875,  and  in  order  to  furnish 
means  for  preventing  evasions  of  the  limits  of  the  jurisdiction  of  the 
courts  of  the  United  States  under  the  forms  of  the  law,  that  in  the  fifth 
section  of  the  act  it  was  provided,  that  if  "it  shall  appear  to  the  sat- 
isfaction of  said  circuit  court,  at  any  time  after  such  suit  has  been 
brought  or  removed  thereto,  that  such  suit  does  not  really  and  sub* 
stantially  involve  a  suit  or  controversy  properly  within  the  jurisdic- 
tion of  said  circuit  court,  or  that  the  parties  to  said  suit  have  been, 
improperly  made  or  joined,  either  as  plaintiffs  or  defendants,  for  tho 
purpose  of  creating  a  case  cognizable  or  removable  under  this  act, 
the  said  circuit  court  shall  proceed  no  further  therein,  but  shall  dis- 
miss the  suit  or  remand  it  to  the  court  from  which  it  was  removed, 
as  justice  may  require."  However  that  may  be,  we  cannot,  on  the 
mere  ground  of  a  policy  of  convenience,  change  the  settled  rules  of 
construction  according  to  which  for  so  long  a  period  these  and  similar 
statutes  have  been  administered. 

The  question  of  jurisdiction  having  been  thus  answered  in  the  af- 
firmative, it  becomes  necessary  to  consider  the  errors  assigned  upon 
the  rulings  of  the  court  at  the  trial.  These  appear  from  a  bill  of  ex- 
ceptions and  a  certificate  of  division  of  opinion  between  the  judges 
before  whom  the  trial  was  had,  and  which,  to  understand  the  excep- 
tions, it  is  necessary  to  set  out  in  full.     It  is  as  follows : 

"These  causes,  having  been  duly  ordered  to  be  tried  before  the  same  jury 
by  the  court,  came  on  for  trial  before  the  Hon.  Samuel  P.  Miller  and  the 
Hon.  Rensselaer  B.  Kelson,  judges  of  said  court,  presiding  at  said  trial,  at 
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a  general  term  thereof  begun  and  held  at  St.  Paul,  Minnesota,  on  the  third 
Monday  in  June,  A.  D.  1880. 
f  "The  respective  causes  were  brought  by  the  plaintiffs  on  certain  policies  of 
insurance  bearing  date  as  follows:  That  of  the  ^Common  wealth  Insurance 
Company  of  Boston  bearing  date  of  eleventh  of  January,  1877;  that  of  the 
Western  Assurance  Company  of  Toronto,  Canada,  bearing  date  of  twenty- 
seventh  of  December,  1876;  and  that  of  the  Franklin  Insurance  Company  of 
St.  Louis,  bearing  date  of  twenty-ninth  of  December,  1876,  the  two  latter  be- 
ing for  $5,000  each,  and  the  former  for  $2,500,  Insuring  one  Frances  £.  Bar- 
ritt  against  loss  or  damage  by  fire  on  her  stock  of  dry  goods  or  other  mer- 
chandise pertaining  to  her  business,  contained  in  the  three-storied  store, 
metal-roofed  building,  situated  No.  87  East  Third  street,  St.  Paul,  Minnesota, 
for  a  period  of  three  months  after  their  respective  dates,  with  the  condition 
tliat  $35,000  other  insurance  shall  be  allowed.  The  respective  policies  were 
assigned  by  Frances  £.  Barritt,  the  assured,  to  one  William  Murphy  on  the 
seventh  day  of  February,  1877.  with  the  consent  and  approval  of  the  respect- 
ive companies. 

"On  the  twenty-fifth  day  of  February,  1877,  said  stock  of  goods  was  dam- 
aged by  fire  to  the  amount  of  $11,804.72,  as  found  and  determined  by  the 
.arbitrators  appointed  by  the  assured  and  the  respective  companies.  The  pol- 
icy of  the  Western  Assurance  Company  of  Toronto,  Canada,  contained,  among 
other  things,  the  following  provision:  '  The  assured  shall,  if  required,  submit 
to  an  examination  or  examinations  under  oath  by  any  person  appointed  by 
the  company,  and  subscribe  thereto  when  the  same  is  reduced  to  writing;* 
and  also  *  all  fraud  or  attempt  at  fraud,  by  false  swearing  or  otherwise,  shall 
forfeit  all  claim  on  this  company,  and  be  a  perpetual  bar  to  any  recovery  un- 
•der  this  policy.* 

"That  of  the  Franklin  Insurance  Company  of  St.  Louis  contained,  among 
•others,  the  following  provision,  viz.:  'And  the  insured  shall,  if  required, 
submit  to  an  examination  under  oath,  by  the  agent  or  attorney  of  this  com- 
pany, and  answer  all  questions  touching  his,  her,  or  their  knowledge  of  any- 
thing relating  to  such  loss  or  damage,  or  to  their  daim  thereupon,  and  sub- 
scribe such  examination,  the  same  being  reduced  to  writing; '  and  the  further 
provision,  to-wit:  <A11  fraud  or  false  swearing  shall  cause  a  forfeiture  of  all 
claims  on  the  insurers,  and  shall  be  a  full  bar  to  all  remedies  against  the  in- 
surer on  the  policy.*  That  of  the  defendant,  the  Commonwealth  Insurance 
Company  of  Boston,  contained,  among  others,  the  following  provision,  to- 
2  wit:  'AH  fraud  or  attempt  at  fraud,  by  false  swearing  or  otherwise,  shall 
•  cause  a  forfeiture  of  all  claims  on  this  company  under  this^policy;*  and  the 
further  provision,  viz.,  *The  assured  shall,  if  required,  submit  to  an  exami- 
nation or  examinations,  under  oath,  by  any  person  appointed  by  the  com- 
pany, and  subscribe  to  such  examinations  when  reduced  to  writing.* 

"  Upon  the  trial  of  said  causes  there  was  evidence  tending  to  show  that 
the  respective  defendants  required  the  assured,  William  Murphy,  to  appear 
before  their  appointed  agent  and  submit  to  an  examination  under  oath,  and 
answer  all  questions  touching  his  knowledge  of  anything  relating  to  such 
loss  or  damage  and  his  claim  thereupon,  and  to  subscribe  such  examination, 
the  same  being  reduced  to  writing,  which  the  said  Murphy  did,  as  required, 
and  that  upon  said  examination  the  question  of  the  ownership  of  said  goods 
by  said  Murphy  was  made  by  the  defendants,  and  said  Murphy  examined  at 
length  upon  the  same,  and  he  answered  certain  questions  relating  to  the 
manner  in  which  he  paid  one  Frances  £.  Barritt  for  said  stock  at  the  time  of 
his  alleged  purchase  thereof  falsely,  and  there  was  evidence  tending  to  show 
that  he  answered  thus  with  no  purpose  to  deceive  and  defraud  the  insurance 
•companies,  but  for  the  purpose  of  showing  himself,  upon  the  examination, 
^consistent  with  a  statement  that  he  had  made  about  it  a  day  or  two  subse^ 
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quent  to  the  purchase  of  said  stock,  to  K.  G.  Dunn  &  Co/s  commercial  agencj 
at  St.  Paul,  Minnesota,  with  a  view  of  obtaining  a  large  commercial  credit  in 
eastern  cities.  There  was  evidence  tending  to  show  that  on  the  ninth  day  of 
February,  1877,  said  William  Murphy  went  to  said  agency  and  reported  that 
he  had  bought  the  stock  of  Frances  E.  Barritt  for  ^5,484.20;  that  he  had 
paid  for  the  same  in  cash  and  securities,  and  plaintiffs  claimed  that  if  the 
false  statements  were  made  to  the  agents  of  the  insurance  company  upon 
examination,  even  though  made  u})on  a  material  question  without  intent  to 
deceive  or  defraud  the  insurance  companies,  it  would  not  prevent  a  recovery 
upon  the  policies,  and  requested  the  court  upon  that  point  to  charge  as  fol- 
lows: 'If  you  find,  from  the  evidence,  that  any  incorrect  statements  made 
by  William  Murphy  upon  his  examination  were  made  for  the  purpose  of  pro- 
tecting himself  against  the  statements  made  by  him  to  the  ccnamercial  agency 
for  the  purpose  of  obtaining  more  credit  than  he  was  actually  entitled  to,  and 
not  for  the  purp<»e  of  deceiving  and  defrauding  the  defendants,  then  suchg 
statements  constitute  no  defense  to  this  action;'  and  also,*'No  false  state- ^ 
ments  made  by  Murphy  on  his  examination,  under  oath  or  otherwise,  con- 
stitute a  defense  to  this  action,  unless  the  same  were  made  upon  material 
issues  between  him  and  the  defendants,  and  unless  you  are  satisfied,  from 
the  evidence,  that  Mr.  Murphy  made  them  knowingly  and  willfully,  with  in- 
tent thereby  to  deceive  and  defraud  the  defendants.' 

"The  court  (his  honor  Judge  Miller  addressing  the  jury)  refused  to  give 
said  instructions,  but  told  the  jury  in  its  charge  that  the  said  questions  re- 
lating to  the  manner  in  which  Mr.  Murphy  paid  said  Frances  E.  Barritt  for 
said  stock  at  the  time  of  his  alleged  purchase  thereof  were  upon  a  material 
point,  upon  which  the  defendants  had  a  right  to  interrogate  Mr.  Murphy,  and 
were  material  questions,  to  which  they  had  a  right  to  true  answers  from 
Murphy  in  said  examinations,  and  upon  the  point  in  controversy  upon  which 
the  said  instructions  were  asked,  charged  the  jury  as  follows,  to- wit:  <It  is 
said  here,  and  the  point  is  urged  with  a  good  deal  of  force,  that  unless  Mr. 
Murphy  made  these  false  statements,  if  they  were  raise,  and  it  is  conceded 
that  they  were  false,  with  the  intent  to  deceive  and  defraud  these  corpora- 
tions, and  if  he  made  them  with  the  intent  to  deceive  and  defraud  some  one 
else,  that  is  is  immaterial  to  this  issue.  I  do  not  think  that  is  the  law.  I  do 
not  think  it  was  necessary  in  order  to  avoid  the  policy  that  the  statements 
made  by  Mr.  Murphy  should  have  been  solely,  or  even  partly,  with  a  view  to 
get  money  wrongfully  out  of  the  companies;  however,  that  is  a  point  I  wish 
to  draw  your  attention  to.  If  these  statements  had  been  wholly  immaterial, 
that  doctrine  may  be  right;  if  it  was  a  matter  that  the  company  had  no  right 
to  inquire  into  or  interrogate  him  about,  if  he  did  swear  falsely  and  intend 
to  deceive  some  one  else,  that  does  not  interfere  with  the  policy;  but  tliese 
companies  had  a  right  to  have  from  him  the  truth  about  every  matter  that 
was  material  as  evidence  to  show  whether  he  owned  these  goods  or  not ;  they 
had  a  right  to  have  the  truth  from  him  whatever  his  intentions  might  have 
been, — that  is,  as  far  as  the  truth  was  material;  and  so  far  as  his  testimony 
before  the  notaiy  had  a  tendency  to  mislead  the  companies  on  an  important 
matter,  it  was  false  swearing  and  false  testimony  within  the  meaning  of  the 
policy,  and  would  avoid  the  policy.  If  he  stated  that  which  was  intended 
for  their  action,  and  which  would  probably  influence  their  action,  and  these  j 
statements  were  false,  then  he  swore  faisely  within  the  meaning  of  the*pol  • 
icy,  though  he  did  not  intend  to  cheat  them,  but  intended  to  cheat  somebody 
else;  for,  without  looking  to  his  motives,  the  company  had  a  right  to  an  hon- 
est statement  from  him  to  all  questions  that  went  to  show  whether  he  was 
the  owner  of  these  goods  or  not,' 

"To  which  refusals  to  charge  as  requested,  and  to  said  charge  as  given. 
v.8~88 
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plaintifTs  coansel  thereupon  duly  excepted,  and,  after  the  rendition  of  the 
verdict  for  the  defendants,  moved  for  a  new  trial  on  account  thereof,  and 
eaid  motion  was  duly  argued  by  John  B.  Sanborn,  Esq.,  counsel  for  the  plain- 
tiff, and  Gushman  K  Davis,  Esq.,  counsel  for  the  defendant,  and  after  due 
consideration  thereof  the  court  denied  the  motion,  and  upon  the  question  as 
to  whether  said  instructions  should  be  given  to  the  jury  as  requested,  or  the 
jury  instructed  as  in  the  said  charge  of  the  court,  the  opinions  of  the  said 
judges  were  opposed. 

"Whereupon,  on  motion  of  the  plaintiffs,  H.  B.  Claflin  &  Co.,  by  counsel, 
that  the  points  on  which  the  disagreement  hath  happened  may,  during  the 
term,  be  stated  under  the  direction  of  the  judges,  and  certified  under  the  seal 
of  the  court  to  the  supreme  court,  to  be  finally  decided. 

"It  is  ordered  that  the  foregoing  state  of  the  evidence  and  cases,  and  the 
questions  on  which  the  disagreement  of  opinion  hath  happened,  which  is  made 
under  the  direction  of  the  judges,  be  certified  according  to  the  request  of  the 
plaintiffs,  by  their  counsel,  and  the  law  in  that  case  made  and  provided." 

It  was  set  out  in  the  answer  and  relied  on  as  a  defense  that  the 
policy  of  original  insurance  made  to  Frances  E.  Barritt  had  been 

♦  fraudulently  procured  for  her  by  one  Johnson,  upon  false  representa- 

•  tions,  greatly  overvaluing  the  stock  insured;  *that  Murphy  received 
the  assignment  of  the  stock  and  policy  with  knowledge  of  the  fraud, 
and  that  the  pretended  sale  to  him  by  Mrs.  Barritt  was  without  con- 
sideration, and  merely  colorable  and  fictitious;  that  Murphy  conse- 
quently never  acquired  or  had  any  insurable  interest  in  the  stock  and 
property  insured;  that  after  the  fire  Murphy,  in  making  proof  of  loss, 
stated  under  oath  that  the  actual  cash  value  of  the  property  insured, 
at  the  time  of  the  fire,  amounted  to  $85,491.61,  and  that  the  same 
belonged  to  him;  that  the  property  insured  was  injured  to  the  amount 
of  f  26,827.06,  and  that  of  said  amount  $6,463.39  was  the  cost  and 
value  of  goods  totally  destroyed,  and  $20,360.67  was  the  amount  of 
the  loss  on  that  part  of  the  stock  damaged  but  not  destroyed,  whereas  in 
truth  and  in  fact  the  cash  value  of  the  goods  insured,  at  the  time  of 
the  fire,  did  not  exceed  $18,000,  and  the  total  amount  of  the  loss  and 
damage  thereto  by  fire  did  not  exceed  $6,000,  and  that  said  goods  did 
not  belong  to  Murphy,  as  he  well  knew;  "that  thereafter  the  said 
Murphy  was  examined  under  oath,  at  the  city  of  St.  Paul,  by  an  agent 
of  the  defendant,  as  provided  in  said  policy,  before  J.  D.  O'Brien, 
Esq.,  and  before  B.  B.  Galusha,  Esq.,  who  were  then  and  there  re- 
spectively notaries  public  within  and  for  the  county  of  Ramsey,  and 
in  such  examination  the  said  Murphy  did  swear  that  he  had  purchased 
said  stock  from  said  Barritt,  and  that  he  was  the  sole  owner  thereof, 
and  that  no  other  person  had  any  interest  therein,  and  that  he  had 
fully  paid  for  the  same,  each  and  every  of  which  statements  as  to  said 
purchase,  ownership,  interest,  payment,  and  the  manner  thereof,  were 
wholly  false,  as  said  Murphy  well  knew." 

It  is  quite  obvious  that  upon  the  issues,  as  made  in  the  pleadings 
and  actually  tried,  it  was  material  to  show  what  title  and  interest 
Murphy  had  at  the  time  of  the  loss  in  the  property  insured.  If  he 
had  no  insurable  interest,  that  certainly  would  have  been  a  defense. 
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The  object  of  the  provisions  in  the  policies  of  insurance,  requiring  the 
assured  to  submit  himself  to  an  examination  under  oath,  to  be  reduced 
to  writing,  was  to  enable  the  company  to  possess  itself  of  all  knowl- 
edge, and  all  information  as  to  other  sources  and  means  of  knowledge, « 
in^regard  to  the  facts,  material  to  their  rights,  to  enable  them  to  de-? 
cide  upon  their  obligations,  and  to  protect  them  against  false  claims. 
And  every  interrogatory  that  was  relevant  and  pertinent  in  such  an 
examination  was  material,  in  the  sense  that  a  true  answer  to  it  was 
of  the  substance  of  the  obligation  of  the  assured.  A  false  answer  as 
to  any  matter  of  fact  material  to  the  inquiry,  knowingly  and  willfully 
made,  with  intent  to  deceive  the  insurer,  would  be  fraudulent.  If  it 
accomplished  its  result,  it  would  be  a  fraud  effected;  if  it  failed  it 
would  be  a  fraud  attempted.  And  if  the  matter  were  material  and 
the  statement  false,  to  the  knowledge  of  the  party  making  it,  and  will- 
fully made,  the  intention  to  deceive  the  insurer  would  be  necessarily 
implied,  for  the  law  presumes  every  man  to  intend  the  natural  con- 
sequences of  his  acts.  No  one  can  be  permitted  to  say,  in  respect  to 
his  own  statements  upon  a  material  matter,  that  he  did  not  expect  to 
be  believed;  and  if  they  are  knowingly  false  and  willfully  made,  the 
fact  that  they  are  material  is  proof  of  an  attempted  fraud,  because 
their  materiality,  in  the  eye  of  the  law,  consists  in  their  tendency  to 
influence  the  conduct  of  the  party  who  has  an  interest  in  them,  and 
to  whom  they  are  addressed.  "Fraud,"  said  Mr.  Justice  Catbon,  in 
Lord  V.  Ooddardy  13  How.  198,  "means  an  intention  to  deceive." 
"Where  one,"  said  Shipley,  C.  J.,  in  Hammatt  v.  Emerson,  27  Me. 
S08~326,  "has  made  a  false  representation,  knowing  it  to  be  false,  the 
law  infers  that  he  did  so  with  an  intention  to  deceive."  "If  a  person 
tells  a  falsehood,  the  natural  and  obvious  consequence  of  which,  if 
acted  on,  is  injury  to  another,  that  is  fraud  in  law."  Bosanquet,  J., 
in  Foster  v.  Charles,  7  Bing.  105 ;  PolhiU  v.  Walter,  8  Bam.  &  Adol. 
114;  Sleeper  v.  Ins.  Co.  66  N.  H.  401;  Leach  v.  Republic  F.  Ins.  Co. 
58  N.  H.  245. 

An  attempt  is  made  by  counsel  for  the  plaintiffs  in  error  to  distin- 
guish between  matters  that  are  material  only  as  evidence  and  matters 
material  to  the  contract  and  liability  of  the  defendants  in  error  there- 
under, and  in  argument  the  distinction  is  illustrated  by  the  following 
statement : 

CI 

''Where  the  question  is  as  to  the  extent  of  the  loss,  and  the*assured  know  «' 
ingly  exaggerates  his  loss,  and  makes  false  statements  concerning  the  same, 
his  conduct  must  of  necessity  be  held  fraudulent,  for  he  invites  the  company 
to  take  a  false  position,  to  assume  new  and  unjust  obligations,  to  pay  a  loss 
that  has  not  been  sustained  and  does  not  exist,  to  do  that  which  will  preju- 
dice and  damage  the  company.  But  if  the  assured  had  made  a  true  statement 
of  his  actual  loss,  and  then  answered  falsely,  for  personal  reasons,  as  to  the 
parties  from  whom  he  had  purchased  the  goods,  or  the  value  of  those  pur- 
chased  from  a  certain  house,  then  there  could  be  no  fraud,  because  there 
could  be  no  prejudice  or  damage.  The  questions  would  be  matei'iai  as  ev'' 
denoe,  but  not  material  a^  to  the  rights  and  liabilities  of  the  company.*^ 
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Bat  this  position  is  untenable.  The  fact  whether  Murphy  had  an 
insurable  interest  in  the  merchandise  covered  by  the  policy  was  di* 
rectly  in  issue  between  the  parties.  By  the  terms  of  the  contract  he 
was  bound  to  answer  truly  every  question  put  to  him  that  was  rele- 
vant to  that  inquiry.  His  answer  to  every  question  pertinent  to  that 
point  was  material,  and  made  so  by  the  contract,  and  because  it  was 
material  as  evidence;  so  that  every  false  statement  on  that  subject, 
knowingly  made,  was  intended  to  deceive  and  was  fraudulent.  And 
it  does  not  detract  from  this  conclusion  to  suppose  that  the  purpose 
of  Murphy  in  making  these  false  statements  was  not  to  deceive  and 
defraud  the  companies,  as  is  stated  in  the  bill  of  exceptions  and  cer- 
tificate, but  for  the  purpose  of  preventing  an  exposure  of  the  false 
statement  previously  made  to  the  commercial  agency  in  order  to  en- 
hance his  credit.  The  meaning  of  that  we  take  to  be  simply  this, 
that  his  motive  for  repeating  the  false  statements  to  the  insurance 
companies  was  to  protect  his  own  reputation  for  veracity,  and  that 
he  would  not  have  made  them  but  for  that  cause.  But  what  is  that 
but  that  he  was  induced  to  make  statements  known  to  be  false,  in- 
tended to  deceive  the  insurance  companies,  lest  they  might  discover, 
and  others  through  them,  the  falsity  of  his  previous  statements;  in 
other  words,  that  he  attempted,  by  means  of  a  fraud  upon  the  com- 
H panics,  to  protect  his  reputation  and  credit?  In  any  view,  there  was 
•  a  fraud  attempted  upon  the  insurers;* and  it  is  not  lessened  because 
the  motive  that  induced  it  was  something  in  addition  to  the  possible 
injury  to  them  that  it  might  work.  The  supposition  proceeds  upon 
the  very  ground  of  the  false  statement  of  a  material  matter,  know- 
ingly and  willfully  made,  with  the  intent  to  deceive  the  defendants  in 
error;  and  it  is  no  palliation  of  the  fraud  that  Murphy  did  not  mean 
thereby  to  prejudice  them,  but  merely  to  promote  his  own  personal 
interest  in  a  matter  not  involved  in  the  contract  with  them.  By 
that  contract  the  companies  were  entitled  to  know  from  him  all  the 
circumstances  of  his  purchase  of  the  property  insured,  including  the 
amount  of  the  price  paid  and  in  what  manner  payment  was  made; 
and  false  statements,  willfully  made  under  oath,  intended  to  conceal 
the  truth  on  these  points,  constituted  an  attempted  fraud  by  false 
swearing  which  was  a  breach  of  the  conditions  of  the  policy,  and  con- 
stituted a  bar  to  the  recovery  of  the  insurance. 

Such  we  understand  to  be  the  precise  effect  of  the  rulings  of  the 
justice  presiding  at  the  trial  of  the  case  in  the  court  below,  in  refus- 
ing the  requests  to  instruct  the  jury  as  asked  by  the  plaintiffs  in  er- 
ror, and  in  giving  the  instructions  contained  in  the  charge  excepted 
to,  and  finding  no  error  in  them,  the  judgment  is  affirmed. 
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(1^  U.  a  U9) 

AiiLBN  and  others  v.  Withbow  and  others. 

(January  14, 1884.) 

Trusts— Naked  Promisb— Deed  in  Blank— Statute  of  Frauds— Parol  Dec- 
laration OP  Trust. 

A  yerbal  promise  by  the  equitable  owner  of  real  property  to  transfer  his  interest 
will  not,  If  unsupported  by  a  valid  consideration,  be  of  any  effect 

A  deed  of  such  an  interest,  executed  with  the  name  of  the  grantee  in  blank,  con- 
veys nothing  until  the  blank  is  filled  by  a  person  having  authority  to  insert  tlie 
name. 

Under  the  statute  of  frauds  in  force  in  Iowa  a  conveyance  of  real  property  cannot 
be  shown  to  be  made  in  trust  for  another  except  by  an  instrument  in  writing 
executed  with  all  the  formalities  of  a  deed. 

A  parol  declaration  of  trust  with  respect  to  personal  property  must  be  clear  and  ex- 
plicit, and  cannot  be  inferrea  from  mere  expressions  of  intention  to  create  a 
trust  in  future. 

A  man  who  has  by  deed  granted  away  his  interest  in  personal  property  absolutely, 
cannot  afterwards  impose  a  trust  upon  the  grantee. 

On  Appeal  from  the  United  States  Circuit  Court  for  Iowa. 

C.  C,  Cole  and  O.  W.  Kretzinger^  for  appellants. 

Tho8.  F.  Withrow  and  Geo.  O.  Wright,  for  appellees.  S 

•Field,  J.  In  November,  1875,  one  John  P.  Traeey,  now  deceased,** 
executed  to  the  defendant  Thomas  F.  Withrow  a  deed  of  a  large  amount 
of  property,  real  and  personal,  of  great  value,  situated  in  Iowa.  It 
is  alleged  that  this  deed,  though  absolute  in  form,  was  made  in  trust 
for  one  Thusie  M.  Allen,  also  now  deceased,  and  the  present  suit  is 
brought  by  her  heirs  at  law  to  charge  Withrow,  as  trustee,  and  com- 
pel him  to  account  to  them  for  the  property.  Withrow  denies  the 
alleged  trust,  and  claims  that  he  owns,  in  his  own  right,  an  undi- 
vided half  interest  in  the  property,  and  that  the  other  undivided  half 
belongs  to  his  co-defendant,  William  L.  Scott,  as -assignee  of  Traeey. 
Scott  has  filed  a  cross-bill,  setting  up  his  title  and  praying  that  it 
may  be  established.  The  court  below  sustained  the  claims  of  both 
defendants,  and  dismissed  the  bill,  and  the  case  is  brought  here  on 
appeal  from  its  decree. 

The  facts  which  led  to  the  execution  of  the  deed  in  question,  aud 
upon  which  a  trust  is  sought  to  be  established,  collected,  so  far  as 
practicable,  from  a  mass  of  conflicting  testimony,  contained  in  a  record  ei 
of  over  850  closely  printed  pages,  are  substantially  as  follows :  *  In  the? 
year  1868,  when  the  Chicago,  Eock  Island  &  Pacific  Eailroad  Com- 
pany— a  corporation  created  by  the  state  of  Illinois — was  about  to 
extend  its  road  from  Des  Moines  to  Council  Bluffs,  in  Iowa,  a  com- 
pany was  formed,  consisting  of  B.  F.  Allen,  of  Des  Moines,  £benezer 
Cook  and  John  P.  Cook,  of  Davenport,  in  that  state,  to  purchase  land 
necessary  for  the  stations  and  use  of  the  railroad  company  between 
Do  Sota  and  Council  Blufifs,  and  also  other  lands  adjoining  or  near 
the  several  stations  located  by  the  engineer  of  the  company.     The 
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agreement  between  the  parties  was  at  the  time  a  verbal  one,  but  in 
April,  1870,  a  memorandum  was  signed  by  them,  giving  its  terms, 
and  reciting  also  the  purchases  which  in  the  interval  had  been  made. 
Among  other  things,  it  provided  that  Allen  should  furnish  the  money 
to  make  the  purchases,  and  provide  for  the  taxes  and  expenses;  thai 
the  title  to  the  property  should  be  taken  in  his  name  as  trustee  for 
the  joint  account  of  the  parties ;  and  that  the  net  proceeds  should  be 
divided  between  them,  as  follows:  One  undivided  half  to  Ebenezer 
Cook,  one-fourth  to  Allen,  and  the  remaining  fourth  to  John  P.  Cook. 
The  agreement  also  provided  that  Allen  should  keep  an  account  of 
the  amounts  paid  out  by  him,  and  of  the  sales,  receipts,  and  ex- 
penses, so  that  from  his  books  a  statement  might  at  any  time  be 
made,  showing  the  condition  of  the  property,  the  amount  sold,  and 
the  prices  received;  that  the  sales  should  be  made  by  John  P.  Cook 
and  Allen,  on  the  best  terms  they  could  obtain,  and  by  their  joint 
action  when  practicable;  that  from  the  proceeds  of  the  sales  Allen 
should  retain  the  interest  on  his  advances,  the  taxes  on  the  property, 
and  the  expenses  incurred,  and  then  pay  the  advances  made  for  the 
purchase  of  the  property;  and  that  the  money  and  property  remain- 
ing in  his  possession,  including  notes  and  contracts,  after  such  pay- 
ments, should  be  regarded  as  net  profits,  and  be  divided  in  kind,  or 
converted  into  money  and  then  distributed,  and  in  either  event  ac- 
cording to  the  respective  interests  of  the  parties  as  mentioned  above. 
During  this  time  Tracey  was  president  of  the  railroad  company, 
and,  though  he  is  not  named  in  the  agreement,  it  is  conceded  that  he 
I]  was  entitled  to  one- half  of  the  interest  represented  by  Ebenezer  Cook, 
Tand  had  a  right  to  control  and  dispose  of  it.  *  It  appears  that  he  had, 
previously  to  the  formation  of  the  land  company,  suggested  to  differ- 
ent parties  that  in  case  a  litigation  then  pending,  affecting  the  com- 
pany, should  terminate  favorably,  a  good  opportunity  would  be  af- 
forded to  make  a  successful  venture  in  the  purchase  and  sale  of  land 
along  the  line  of  the  road  west  of  Des  Moines;  and  that  upon  this 
suggestion  the  land  company  was  formed.  It  appears,  also,  that  in 
a  conversation  with  Withrow,  one  of  his  counsel  in  the  litigation  re- 
ferred to,  upon  the  subject  of  a  venture  of  this  kind,  Tracey  had  ex- 
pressed a  desire  that  his  friends  should  be  benefited  by  the  venture; 
and  that  he,  Withrow,  should  participate  in  it,  advising  him  to  bear 
this  in  mind  in  making  out  his  bill  for  legal  services.  After  the  land 
company  was  formed,  and  the  agreement  made  had  been  acted  upon, 
Tracey  was  reminded  by  Withrow  of  this  conversation,  and  of  the  un- 
derstanding he  had  from  it  that  he  was  to  have  an  interest  in  the 
venture.  Tracey  not  only  admitted  a  similar  understanding  on  his 
part,  but  declared  that  Withrow  had  an  interest  in  it,  and  in  March, 
1871,  obtained  from  Ebenezer  Cook  a  statement  in  writing  to  that 
effect.  This  statement,  after  referring  to  the  agreement  of  the  land 
company,  and  the  provision  that  one-half  of  the  profits  arising  from 
the  purchase  and  sale  of  real  estate  under  it  were  to  be  his  property; 
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and  reciting  tliat  it  was  understood  that  Withrow  and  one  Johnson 
should  have  an  interest  in  the  profits  of  the  venture,  the  amounts  o( 
which  had  not  been  specified,  but  were  to  be  thereafter  fixed  by  Tracey 
and  himself,  and  that  the  remainder  of  said  profits  (if  any)  should 
be  equally  divided  between  Tracey  and  himself, — declares  that  he. 
Cook,  holds  the  interest  specified  in  the  agreement,  and  all  amounts 
to  be  received  thereon,  in  trust  for  the  uses  and  purposes  mentioned; 
that  is  to  say,  to  pay  from  such  receipts  to  Withrow  and  Johnson 
such  amounts,  respectively,  as  should  be  agreed  upon  as  aforesaid, 
and  to  hold  the  one-half  of  the  remainder  in  trust  for  Tracey,  his 
heirs  and  assigns. 

Subsequently,  in  October,  1872,  Withrow,  for  the  nominal  con- 
sideration of  one  dollar,  executed  to  Tracey  a  transfer  of  his  interest 
in  this  contract  and  declaration  of  trust.  In  December  following, 
Johnson  executed  to  Tracey  a  similar  transfer  upon  a  like  considera-S 
tion.  •Withrow  testifies  that  this  transfer  was  made  by  him,  not  for* 
the  purpose  of  conveying  the  ownership  of  his  interest  to  Tracey  ab- 
solutely, but  to  facilitate  a  settlement  with  Allen  of  the  affairs  of  the 
land  company,  which  were  embarrassed  by  improvident  expenditures, 
and  with  an  understanding  that  if  Tracey  realized  anything  out  of 
the  venture  he  should  give  Withrow  his  share.  This  testimony  is 
corroborated  by  the  statement  contained  in  the  deed  subsequently 
executed  by  Tracey  to  Scott,  that  the  transfer  by  Withrow  was  made 
upon  an  agreement  that  his  interest  should  be  protected  for  his 
benefit. 

In  November,  1875,  Tracey  executed  to  Withrow  a  deed  of  all  the 
interest  which  he  then  had,  or  which  might  thereafter  accrue  to  him, 
in  the  lands,  notes,  and  bills  receivable  arising  from  the  contracts, 
declaration  of  trust,  and  assignments  mentioned.  This  deed  recites 
the  original  agreement  between  Allen  and  the  two  Cooks,  the  subse- 
quent declaration  by  Ebenezer  Cook  of  the  interest  of  Withrow, 
Johnson,  and  Tracey  in  the  proceeds  of  the  venture,  and  the  trans- 
fers executed  in  1872  by  Withrow  and  Johnson  to  Tracey,  and,  in 
addition  to  conveying  the  property,  authorizes  the  grantee,  in  his 
own  name,  to  enforce  a  proper  partition  of  it,  and  to  collect  for  his 
own  use  any  sums  of  money  which  might  accrue  to  the  grantor  under 
the  contracts,  declaration  of  trust,  and  assignments  mentioned.  Pre- 
viously to  the  execution  of  this  deed  to  Withrow,  Allen  had  become 
bankrupt,  and  in  due  course  of  proceedings  his  property  had  been 
transferred  to  Hoyt  Sherman,  as  assignee  in  bankruptcy.  Subse- 
quently a  suit  was  commenced  in  the  circuit  court  of  the  United 
States  involving  the  title  to  the  whole  of  the  property  of  Allen  in  the 
land  company.  In  that  suit  the  Charter  Oak  Life  Insurance  Com- 
pany and  others  were  complainants,  and  Allen,  and  Sherman  his  as- 
signee in  bankruptcy,  were  defendants.  Withrow  intervened  and  filed 
a  cross-bill,  claiming  partition  of  the  interest  of  Tracey  held  by  him 
under  the  deed  of  November,  1875.     By  the  decree  of  the  court,  en- 
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Xtered  in  the  fall  term  of  1877,  which  appears  to  have  been  made 
•  upon  a  compromise  settlement,  Wit lirow*6* title  to  an  interest  of  one- 
fourth  in  the  property  of  the  land  company  was  recognized,  and  set 
apart  to  him  in  severalty.  The  value  of  this  interest  had  been  pre- 
viously appraised  by  competent  parties,  acting  under  the  authority 
of  the  court,  at  $80,000.  Tracey  died  in  February,  1878.  In  De- 
cember previously  he  addressed  a  communication  to  the  defendant, 
William  L.  Scott,  in  which,  after  reciting  that  there  had  been  re- 
served to  him  and  parties  interested  with  him  a  one-fourth  interest  in 
the  land  company,  which  he  had  deeded  to  Withrow,  he  says  as 
follows : 

"I  hereby  acknowledge  that  of  the  interest  so  belonging  tome,  you  (William 
L.  Scott)  were  the  original  owner  of  one-eight  of  the  entire  company,  or 
one-half  owner  of  the  interest  standing  in  my  name,  and  I  hereby  autiiorize 
T.  F.  Withrow  to  transfer  and  deed  to  you  one-half  of  the  interest  conveyed 
by  me  to  him,  you  paying  Mr.  Withrow  one-half  of  all  expenses  and  charges 
the  interest  held  by  me  may  be  liable  for." 

Soon  afterwards  Tracey  made  a  formal  deed  to  Scott  conveying  to 
him  an  undivided  half  of  the  lands,  notes,  contracts,  and  mortgages 
awarded  and  set  apart  to  Withrow  by  the  decree  of  the  circuit  court 
of  the  United  States  under  the  deed  of  Tracey  to  him  of  November 
16,  1875,  and  instructing  Withrow  to  transfer  that  interest  to  Scott. 
This  deed  recites,  among  other  things,  that  Withrow  had  transferred 
his  interest  to  Tracy  under  an  agreement  between  them  that  the 
same  should  be  protected  by  Tracey  for  his  ( Withrow's)  benefit;  that 
one-half  of  Tracey's  interest  in  the  lands  and  assests  conveyed  by  his 
deed  to  Withrow  was  for  the  use  of  Withrow  in  his  own  right ;  that 
the  other  half  was  in  trust  for  Tracey,  his  heirs  and  assigns ;  and 
that  Withrow  was  ** entitled,  in  his  own  right,  to  one-half,  in  value, 
of  all  lands,  contracts,  notes,  and  mortgages  which  have  been  awarded 
and  set  apart  to  him,  and  holds  the  other  one-half  thereof  in  trust  for 
the  said  John  F.  Tracey,  his  heirs,  executors,  and  assigns." 
8  Upon  these  deeds  of  Tracey — the  one  to  bim  of  November  16, 1875, 
?and  the  deed  to  Scott  of  December  12,  1877 — the*defendant  Withrow 
relies  to  defeat  the  suit  of  the  complainants.  Their  ground  for  charg- 
ing him  as  trustee  is  the  alleged  purpose  of  Tracey  to  give  to  Mrs. 
Allen  the  beneficial  interest  in  the  property  held  by  him  in  the  land 
company,  and  its  execution  by  his  deed  to  Withrow.  Their  story  of 
this  purpose  and  its  supposed  execution  is  this :  That  sometime  in 
June,  1875,  Allen  and  his  eldest  daughter  accompanied  him,  by  his 
invitation,  on  an  excursion  to  St.  Paul,  Minnesota,  given  by  the  di- 
rectors of  the  Northwestern  Bail  way  Company;  that  during  the  ex- 
cursion Tracey  had  several  conversations  respecting  Allen's  circum- 
stances since  his  bankruptcy,  and  especially  as  to  its  effect  upon  the 
property  and  affairs  of  the  land  company,  and  that  they  resulted  in 
Tracey's  promising  to  give  his  interest  in  the  property  of  that  com- 
pany to  Mrs.  Allen,  with  whom  he  was  well  acquainted,  and  of  whom 
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he  had  pleasant  recollections;  that  after  the  return  of  Allen  to  Chi- 
cago he  went  to  the  office  of  Withrow  and  engaged  him  to  prepare 
the  deed  for  Tracy  to  sign ;  that  Withrow  accordingly  drew  a  deed  of 
transfer  of  Tracey's  interest,  specifying  it  to  be  one  undivided  fourth 
of  the  net  profits  arising  from  the  joint  account  under  the  contracts 
and  declaration  of  trust;  that  the  name  of  the  grantee  was  left  in 
blank ;  that  Allen  went  to  New  York,  taking  this  deed  with  him,  and 
that  Tracey  there,  on  the  eleventh  day  of  October,  1875,  signed  and 
acknowledged  it,  and  delivered  it  to  Allen;  that  Allen  returned  to  Des 
Moines  and  delivered  the  deed  to  his  wife ;  and  that  the  reason  why  the 
name  of  the  grantee  was  left  in  blank  was  because  he  feared  the  im* 
portunities  of  his  creditors  to  obtain  the  property,  and  that  Tracey 
authorized  him  to  insert  her  name  in  the  blank,  or  the  name  of  any 
other  person  that  might  be  deemed  best. 

The  story  further  is  that  afterwards  Allen  consulted  Charles  T. 
Eansom,  an  attorney  at  law  at  the  time  in  Des  Moines,  respecting  the 
insertion  of  the  name  of  a  grantee,  and  while  in  consultation  another 
lawyer  by  the  name  of  Edmunds  came  into  bis  room,  and  the  whole 
matter  of  Tracey's  rights  in  the  property  of  the  land  company  being 
discussed,  it  was  the  opinion  of  both  Edmunds  and  Bansom  that  his 
interest  was  one-half;  and  for  that  reason  it  was  resolved  to  procure  § 
a  new  deed* specifying  such  to  be  his  interest  instead  of  one«fourth;P 
that  the  question  of  a  proper  person  to  whom  such  new  conveyance 
should  be  made  was  discussed,  and  the  name  of  Withrow  was  finally 
settled  upon  as  trustee;  that  Withrow  was  advised  of  this  fact  and 
assented  to  it;  that  thereupon  another  deed,  substantially  like  the 
first,  except  that  its  recital  showed  Tracey's  interest  to  be  one-half, 
was  prepared  by  Bansom  and  taken  by  him  to  New  York,  and  was 
there  executed  by  Tracey,  to  whom  the  reason  for  changing  the  form 
of  the  deed  was  explained;  that  Bansom  brought  this  second  deed  to 
Iowa  and  handed  it  to  Allen,  who  delivered  it  to  his  wife,  and  it  was 
kept  by  them  until  February  24,  1876,  when  it  was  sent  to  Bansom 
for  his  use  in  preparing  a  petition  of  intervention  and  other  pleadings 
in  the  case  of  the  Charter  Oak  Life  Insurance  Company  and  others 
against  Allen  and  Sherman,  his  assignee,  then  pending  in  the  circuit 
court;  that  it  was  not  delivered  to  Withrow  until  about  the  time  the 
decree  was  rendered,  in  1877;  that,  after  that  decree,  Allen  called 
upon  Withrow  to  turn  the  property  over  to  the  heirs  of  his  deceased 
wife ;  and  that  Withrow  then,  for  the  first  time,  claimed  to  own  one- 
eighth  of  the  property,  or  one-half  of  what  had  been  recovered,  in  his 
own  right,  and  refused  to  convey  the  other  half  except  upon  the  writ- 
ten order  of  Tracey ;  and  that  he  has  ever  since  maintained  this  posi- 
tion. 

The  statement  that  the  deed  with  a  blank  for  the  name  of  the 
grantee  was  drawn  to  transfer  an  interest  to  Mrs.  Allen,  or  to  create 
a  trust  in  her  favor,  is  contradicted  by  the  testimony  of  Withrow, 
who  says  that  it  was  a  substitute  for  one  drawn  to  Schuyler  B.  Ing- 
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liam,  recommended  by  him  as  a  proper  person  to  take  charge  and  dis- 
pose of  the  interest  of  Tracey  in  the  property  of  the  land  company; 
that  the  execution  of  the  deed  to  Ingham  haying  been  delayed  for  a 
long  time,  Allen  suggested  that  a  new  deed,  with  the  name  of  the 
grantee  in  blank,  should  be  sent  to  Tracey,  so  that  some  other  person,  if 
Ingham  was  not  acceptable  to  him,  might  be  inserted,  stating  that 
Tracey  had  promised  to  convey  his  interest  to  Withrow,  and  that  if, 
in  winding  up  the  affairs  of  the  company,  there  was  anything  left  of 
«it,  he  would  give  it  to  Mrs.  Allen.  The  deed  itself  shows,  by  its  use 
•  of  the  masculine  pronoun  in  all  places^where  reference  to  the  grantee 
is  made,  that  the  draughtsman  never  contemplated  its  execution  to  a 
woman.  Subsequently,  according  to  the  testimony  of  Withrow,  the 
deed  was  shown  to  Bansom,  who  advised  that  the  interest  of  Tracey 
in  the  property  of  the  land  company  was  one-half  instead  of  one- 
fourth;  and  who,  at  the  request  of  Allen,  drew  another  deed  for  Tracey 
to  sign  similar  to  the  one  in  blank,  except  that  it  represented  Tracey 's 
interest  to  be  one-half  of  the  property  and  made  Withrow  the  grantee. 
The  statement  that  Withrow  consented  to  act  as  trustee  of  Mrs. 
Allen,  or  that  the  deed  of  Tracey  to  him  was  executed  upon  any  trust 
for  her,  is  also  denied  by  Withrow;  and  it  is  inconsistent  with  the 
declarations  and  conduct  of  both  himself  and  Tracey.  Immediately 
upon  the  request  of  Allen  for  the  property,  and  under  date  of  Decem- 
ber 8,  1877,  he  wrote  to  Tracey,  informing  him  of  the  decree  of  the 
circuit  court,  and  the  request  of  Allen,  and  the  refusal  to  comply 
with  it  in  the  absence  of  instructions  from  him.  "You  will  remem- 
ber," he  writes,  "that  one-eighth  interest  of  the  entire  speculation 
was  awarded  to  me.  The  other  eighth  of  the  property  recovered  by 
me  I  hold  subject  to  your  order.  I  have  understood  from  Mr.  Ran- 
som, and  have  inferred  from  your  conversation  with  me,  that  be- 
fore the  commencement  of  this  suit  you  intended  to  be  liberal  to  Mrs. 
Allen  in  disposing  of  your  share;  and  Mr.  Allen,  relying  upon  this, 
has  requested  me  to  convey  the  one-eighth  interest  which  I  hold  for 
you  to  him.  In  view  of  the  fact  that  I  have  never  received  definite 
instructions  from  you  to  make  any  disposition  of  it,  and  the  further 
fact  that  Mrs.  Allen  is  now  dead,  I  have  not  felt  at  liberty  to  make 
any  conveyance  without  instructions  from  you  in  writing." 

No  answer  was  made  to  this  letter,  nor  was  any  instruction  given 
by  Tracey  as  to  his  wishes  or  intentions  on  the  subject,  except  such 
as  are  found  in  the  paper  addressed  to  William  L.  Scott,  under  date 
of  December  12,  1877,  and  in  the  deed  executed  to  him  soon  after- 
Swards;  and  these,  as  already  seen,  negative  the  idea  that  Withrow 
?was  to  hold  the  property  for  the  benefit  of  Mrs.  Allen.  'In this  com- 
munication, it  is  seen,  Withrow  asserts  a  right  to  one-eighth  interest 
in  the  entire  property  of  the  land  company,  as  having  been  awarded 
to  him.  If  this  claim  of  an  interest  in  the  property  had  been  a  false 
and  fraudulent  one,  set  up  to  defraud  others,  we  should  expect  some 
denial  of  it  from  Tracey ;  but  instead  of  that  we  find  its  correctness 
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affirmed  by  him.  It  is  difficult  to  believe  that  a  claim  for  property, 
estimated  at  the  time  to  be  worth  $40,000,  would  have  received  re- 
cognition  from  one  who,  if  the  claim  was  fraudulent,  knew  it  to  be 
80.  On  the  contrary,  we  should  expect  that  it  would  meet  with  in- 
stant and  indignant  repudiation.  But  if  we  admit  the  statement  of 
the  complainants  as  to  the  alleged  promise  of  Tracey  to  give  his  in- 
terest in  the  property  of  the  land  company  to  Mrs.  Allen,  and  as  to 
the  execution  of  the  two  deeds, — the  one  in  blank  and  the  one  to 
Withrow, — there  is  no  case  shown  for  the  relief  prayed  by  the  bilL 
The  promise  alleged  to  have  been  made  in  conversation  with  Allen 
and  his  daughter  on  the  trip  to  St.  Paul  was  without  consideration, 
good  or  valuable;  there  was  no  relationship,  by  blood  or  marriage, 
between  Mrs.  Allen  and  Tracey.  It  was  the  promise  of  a  pure  dona- 
tion to  be  subsequently  made;  and,  until  executed,  it  was,  in  a  legal 
v*ew,  valueless. 

The  deed  in  blank  passed  no  interest,  for  it  had  no  grantee.  The 
blank  intended  for  the  name  of  the  grantee  was  never  filled,  and  until 
filled  the  deed  had  no  operation  as  a  conveyance.  It  may  be  and 
probably  is  the  law  in  Iowa,  as  it  is  in  several  states,  that  the  grantor 
in  a  deed  conveying  real  property,  signed  and  acknowledged,  with  a 
blank  for  the  name  of  the  grantee,  may  authorize  another  party,  by 
parol,  to  fill  up  the  blank.  Swartz  v.  BaUou,  47  Iowa,  188;  Van 
Etta  V.  Evefuon,  28  Wis.  33 ;  Field  v.  Stagg,  52  Mo.  534.  As  said 
by  this  court  in  Drury  v.  Foster,  2  Wall.  33 :  "Although  it  was  at  one 
time  doubted  whether  a  parol  authority  was  adequate  to  authorize 
an  alteration  or  addition  to  a  sealed  instrument,  the  better  opinion 
at  this  day  is  that  the  power  is  sufficient."  But  there  are  two  con-g 
ditions  essential  to  make  a  deed  thu8*executed  in  blank  operate  as  &• 
conveyance  of  the  property  described  in  it :  the  blank  must  be  filled 
by  the  party  authorized  to  fill  it,  and  this  must  be  done  before  or  at 
the  time  of  the  delivery  of  the  deed  to  the  grantee  named.  Allen,  to 
whom  it  is  stated  the  deed  was  handed,  with  authority  to  fill  the 
blank  and  then  deliver  the  deed,  gave  it  to  his  wife  without  filling  the 
blank,  and  she  died  with  the  blank  unfilled.  The  deed  of  Tracey  to 
Withrow  embraced  real  as  well  as  personal  property.  It  was  for  the 
purchase  and  sale  of  real  property  that  the  land  company  was  formed, 
and  by  the  terms  of  the  contract  of  association  all  the  property  of 
the  company  remaining  after  payment  of  taxes,  expenses,  and  ad- 
vances was  to  be  deemed  profits,  and  divided  in  kind  or  converted 
into  money  and  then  distributed.  Though  the  declaration  of  trust 
by  Ebenezer  Cook  speaks  of  the  interest  of  Tracey  in  the  land  com- 
pany as  an  interest  in  its  "profits,"  that  term  is  used  with  reference 
to  its  meaning  as  declared  in  the  contract  of  association,  to  which 
that  declaration  of  trust  refers,  and  to  which  it  is  annexed. 

In  the  partition  by  the  decree  of  the  circuit  court  of  the  United 
States  of  the  interest  conveyed  to  Withrow,  "lands,  lots,  notes,  con- 
tracts, and  mortgages"  are  specified  as  awarded  apd  set  apart  to  him. 
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So  far  as  the  real  property  is  concerned,  no  traet  in  relation  to  it  could 
be  established  under  the  statute  of  frauds  of  Iowa  in  force  when  the 
deed  of  Tracey  was  signed,  except  by  an  instrument  in  writing  exe- 
cuted in  the  same  manner  as  a  deed  of  conveyance.  The  language 
of  the  statute  is :  "Declarations,  or  creations  of  trust,  or  powers  in  re- 
lation to  real  estate,  must  be  executed  in  the  same  manner  as  deeds 
of  conveyance;  but  this  provision  does  not  apply  to  trusts  resulting 
from  the  operation  or  construction  of  law."  The  statute  also  enu- 
merates, among  the  contracts  in  reference  to  which  no  evidence  is  com- 
petent unless  it  be  in  writing,  and  signed  by  the  party  or  his  lawfully 
authorized  agents,  "those  for  the  creation  or  transfer  of  any  interest 
in  lands,  except  leases  for  a  time  not  exceeding  one  year. "  80  far  as 
S  the  personal  property  conveyed  to  Withrow  is  concerned,  it  must  be 
•  admitted  that  a  trust  may  be  established  by^arol  evidence ;  but  such 
evidence  must  be  clear  and  convincing,  not  doubtful,  uncertain,  and 
contradictory,  as  in  this  case.  The  evidence  must  consist  of  some- 
thing more  than  loose  conversations  with  third  parties.  The  declara- 
tions of  the  grantor  relied  upon  must  be  made  at  the  time  of  his  con- 
veyance, or  while  he  retains  an  interest  in  the  property,  and  be  so 
connected  with  the  conveyance  as  to  justify  the  conclusion  that  it  was 
made  or  is  held  in  execution  of  the  purposes  declared.  Declarations 
of  a  purpose  to  create  a  trust  not  carried  out  are  of  no  value,  nor  are 
direct  promises  to  that  effect  unaccompanied  with  considerations  turn- 
ing them  into  contracts. 

The  deed  of  November  16th  was  handed  to  Bansom  to  be  delivered 
to  Withrow  without  any  declaration  from  Tracey  as  to  the  purpose  for 
which  it  was  made  or  the  considerations  by  which  it  was  supported. 
Nothing  was  said  at  that  time  which  could  change  the  absolute  char- 
acter of  the  instrument,  nor  is  there  any  evidence  of  any  declarations 
subsequently  made,  by  parol  or  in  writing,  by  the  grantor  with  respect 
to  that  deed,  except  such  as  are  found  in  the  communication  to  Scott 
and  the  deed  to  him.  It  does  not  affect  the  conclusion,  therefore, 
whether  we  treat  the  whole  property  conveyed  to  Withrow  as  real  or 
personal  property,  or  as  consisting  of  both.  Eeal  property  owned 
by  a  partnership  and  purchased  with  partnership  funds  is,  for  the 
purpose  of  settling  the  debts  of  the  partnership  and  distributing  its 
effects,  treated  in  equity  as  personal  property.  It  matters  not  whether 
it  be  so  treated  here.  In  any  view,  no  legal  trust  was  created  with 
respect  to  the  property  in  favor  of  Mrs.  Allen  which  she  could  have 
enforced  had  she  been  living,  or  which  can  now  be  enforced  by  her 
heirs  at  law. 
Decree  affirmed. 
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(IW  U.  S.  641) 

Olbments  V.  Odorless  Exoatatinq  Appabatus  Co. 

(January  7, 1884.) 

Patents  fob  Ihvbntioks— Rbissued  Lettbbs  Patbht  No.  6,962  — Infrinob- 

MBNT. 

Claims  1  and  3  of  reissued  letters  patent  No.  6,962,  granted  to  liCwis  R.  Eeizer, 
February  29, 1876,  for  an  **  improvement  in  apparatus  for  cleaning  privies," 
(the  original  patent,  No.  115,665,  having  been  granted  June  6, 1871,  to  Henry 
C.  Bull  and  Joseph  M.  Lowenstein,  on  the  invention  of  said  Bull,  and  the  ap- 
plication for  the  reissue  having  been  filed  January  11, 1876,)— namely,  "  1.  A 
privy-vault-cleaning  apparatus,  consisting  of  an  air-pump,  a  deodorizer,  and 
suitable  tubular  connections,  in  combination  with  an  independently  movable 
receiving  cask,  having  an  induction  passage  or  opening,  and  also  an  air  open- 
ing for  connection  with  the  air-pump,  and  provided  with  screw-necks  at  eacb 
opening  for  receiving  sealing-caps  or  covers,  substantially  as  descri  bed,  wherebj' 
the  movable  cask  may  be  located  in  any  desired  position  with  relation  to  the 
vault  and  pnvy,  and  the  pump  and  deodorizer  located  in  any  desired  position 
with  relation  to  the  vault,  privy,  and  cask,  and  also  whereby  the  casks,  when 
filled,  may  be  handled  as  is  usual  with  filled  casks,  as  set  forth."  *<3.  The 
combination,  with  a  portable  night-soil  cask,  of  a  float-valve  located  at  the 
air-passage,  substantially  as  described,  whereby  the  fluid  matter  is  prevented 
from  entering  the  air-passage  and  clogging  the  suction  air  pipe  and  pump,  as 
set  forth,"— are  invalid,  because  they  are  tor  inventions  not  indicated  in  the 
original  patent  as  inventions,  being  for  sub-combinations  in  combinations 
claimed  in  the  original,  and  were  made  for  the  purpose  of  covering  features 
described  in  patents  issued  to  others  during  the  interval  between  the  granting 
of  the  original  and  the  application  for  the  reissue. 

Those  features  are  contained  in  the  defendant's  apparatus,  and  that  apparatus 
does  not  infringe  any  claim  in  the  original  patent. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

Hector  T.  Fenton,  for  appellant. 

Benj.  Pricey  for  appellee. 

Blatohford,  J.  This  is  a  suit  in  equity,  brought  for  the  infringe- 
ment of  reissued  letters  patent  No.  6,962,  granted  to  Lewis  B.  Eeizer, 
February  29,  1876,  for  an  "improvement  in  apparatus  for  clean- 1 
ing  privies,"  the  original  patent,  No.  116,565,  having^been  granted* 
June  6,  1871,  to  Henry  C.  Bull  and  Joseph  M.  Lowenstein,  on  the 
invention  of  said  Bull,  and  the  application  for  the  reissue  having  been 
filed  January  11,  1876.     The  specification  says: 

"My  invention  consists,  mainly,  in  a  sink-cleaning  apparatus,  consisting  of 
an  air-pump,  a  deodorizer,  and  suitable  tubular  connections,  in  combination 
with  an  independent  or  movable  receiving  cask,  having  an  induction  passage 
or  opening,  and  also  an  air-passage  for  connecting  with  the  air-pump  and 
provided  with  stench  and  water  tight  covers  for  both  passages,  whereby  the 
movable  cask  may  be  located  in  any  desired  position  with  relation  to  the  vault, 
and  the  air-pump  and  the  dodorizer  properly  located  with  reference  to  the 
vault  and  cask,  and  also  whereby  the  cask,  when  filled,  maybe  trundled  on  its 
bilge  or  end,  after  the  usual  manner  of  handling  casks  or  barrels.  My  in- 
vention consists,  further,  in  the  combination,  with  the  cask,  of  a  flanged  open 
ing,  a  detachable  suction-pump  or  funnel  connected  with  the  flange  of  the 
opening,  and  a  check- ralve  located  within  the  cask  for  retaining  the  offensive 
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inatter  after  passing  through  the  valve.  My  invention  still  farther  consists  in 
the  combination,  with  the  air-passage  of  a  night-soil  cask,  of  a  float- valve, 
whereby,  when  the  cask  is  filled  with  fluid  matter,  the  valve  will  be  floated 
and  closed,  thereby  indicatiug  that  the  cask  is  filled,  and  preventing  the  fluid 
matter  from  entering  the  conducting-pipe  and  passing  through  the  air-passage 
to  the  air-pump,  which  would  otherwise  be  liable  to  have  its  valves  clogged 
thereby  and  rendered  inoperative.  To  more  particularly  describe  my  invention, 
I  will  refer  to  the  accompanying  drawings,  in  which  figure  1  represents,  in 
^  side  view,  a  cask  embodying  several  features  of  my  invention,  located  within 


a  privy.    Figure  2  represents,  in  side  view,  an  air-pump  connected  with  the 

cask  by  a  flexible  tube  or  suction-hose,  and  provided  with  a  deodorizer.    Figure 

8  represents  a  privy  vault.    Figure  4  represents,  on  an  enlarged  scale  and  in 

detail,  in  vertical  central  section,  the  cask  shown  in  Figure  1.    A  vault  is 

indicated  at  A.    It  is  provided  with  the  usual  entrance  or  opening,  as  at  a, 

B  denotes  one  of  several  casks  or  receptacles  which  are  employed  in  connection 

^  with  an  air-pump,  as  at  C,  for  removing  the  offensive  matter  from  the  vault. 

J     The  cask,  B,  has  at  one  end  a  screw-neck,  i,  and  the  check-valve,  d,  which 

»  opens  inwardly.    Said  cask  also  has  another  screw-neck,  as  at  M,  to^which  is 

attached  the  suction-hose  which  communicates  with  the  air-pump.    Attached 
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to  this  neck  is  also  a  float-valve,  as  at/,  which  guards  the  entrance  to  the  suc> 
tion  tube  or  hose.  The  spindle  of  the  valve,  /,  is  provided,  in  a  well-known 
manner,  with  guiding  devices.  The  lower  portion  of  the  float-valve  is  provided 
with  cork  or  other  light  material,  whereby,  when  the  cask  is  filled  with  fluid 
matter,  the  valve  will  be  floated  and  effectually  close  the  entrance  to  the 
suction  air-pipe,  preventing  the  latter,  as  well  as  the  pump,  from  being  clogged  ^ 
by  said  matter.  The  cask  is  shown  to  be  provided  with  shoulders,  h,  h,^ 
•whereby  the  hoisting-clamps,  L,  may  readily  be  made  to  engage  with  the  cask.* 
The  induction-pipe,  O,  is  secured  to  the  proper  screw-neck  on  the  cask,  and  it 
constitutes  a  tubular  connection  with  the  cask,  through  which  the  offensive 
matter  is  conducted  from  the  vault  into  the  cask.  In  operation  I  proceed 
as  f oUowfl :  After  removing  the  seat  or  floor  of  a  privy,  uncovering  the  entrance 
to  the  vault,  the  cask,  B,  is  suspended  by  a  block  and  tackle  over  the  vault, 
connected  by  the  suction-pipe  to  the  air-pump,  and  then  lowered  until  the 
funnel-pipe  connection,  O,  (which  is  temporarily  screwed  to  the  neck,  i,  of 
the  cask,)  is  at  its  lower  end  immersed  in  the  contents  to  be  removed.  The 
air  is  then  exhausted  from  the  cask  by  means  of  the  pump,  and  deodorized  by 
the  furnace  on  the  pump.  The  vacuum  thus  induced  causes  the  matter  to  be 
sucked  through  the  funnel-pipe  into  the  cask  until  the  float-valve  is  lifted  and 
the  air-passage  closed.  The  pump  is  then  stopped  and  the  valve,  d,  closes. 
The  cask,  being  wholly  free  from  exterior  contact  with  fllth,  is  then  lifted, 
the  funnel  and  suction-pipe  removed,  and  the  screw-caps,  Y,  applied  to  the 
necks,  i  and  M,  after  which  the  cask  is  handled  like  any  filled  cask,  and  rolled 
on  its  bilge  or  end." 

The  reissue  has  three  claims,  as  follows : 

''(1)  A  privy-vault-cleaning  apparatus,  consisting  of  an  air-pump,  a  deo- 
dorizer, and  suitable  tubular  connections,  in  combination  with  an  independ- 
ently movable  receiving-cask,  having  an  induction  passage  or  opening,  and 
also  an  air-opening  for  connection  with  the  air-pump,  and  provided  with  screw- 
necks  at  each  opening,  for  receiving  sealing-caps  or  covers,  substantially  as 
described,  whereby  the  movable  cask  may  be  located  in  any  desired  position 
with  relation  to  the  vault  and  privy,  and  the  pump  and  deodorizer  located  in 
any  desired  position  with  relation  to  the  vault,  privy,  and  cask,  and  also 
whereby  the  casks,  when  filled,  may  be  handled  as  is  usual  with  filled  casks, 
as  set  forth;  (2)  the  combination,  with  a  portable  cask,  having  an  induction 
aperture  at  one  end,  of  a  check-valve,  a  screw-neck  surrounding  the  aperture, 
a  funnel-shaped  pipe  connected  with  the  neck,  and  an  air-eduction  passage 
provided  with  a  screw-neck,  substantially  as  described;  (3)  the  combination, 
with  a  portable  night-soil  cask,  of  a  float-valve  located  at  the  air-passage,  sub- 
stantially as  described,  whereby  the  fluid  matter  is  prevented  from  entering 
the  air-passage  and  clogging  the  suction  air-pipe  and  pump,  as  set  forth."       £ 

*The  specification  of  the  original  patent  was  in  these  words,  the  " 
drawings  attached  to  the  original  and  the  reissue  being  alike : 

••Figure  1  is  a  view  in  perspective  of  the  cask  or  package,  showing  the 
method  of  suspending  and  operating  the  same.  Figure  2  is  a  side  elevation 
of  the  suction-pump  and  furnace.  Figure  3  is  a  plan  view  of  the  vault. 
Figure  4  is  a  vertic^  transverse  section  of  the  cask  or  receptacle  shown  in 
Figure  1.  My  invention  relates  to  an  improvement  in  devices  for  cleaning 
or  emptying  privy-vaults,  whereby  the  night  soil  therein  contained  may  be 
removed  and  utilized  and  the  disagreeable  odors  arising  therefrom  prevented. 
It  consists  of  the  vault.  A,  receptacles  or  casks,  B,  and  the  suction-pump 
with  furnace,  C,  constructed  and  operated  as  shown  and  described.  A,  a 
cylindrical  privy-vault,  constructed  of  metal  or  other  suitable  water-tight 
material,  and  provided  with  the  neck,  a,  and  the  flange,  6,  which  latter  is 
designed  as  an  auxiliary  for  holding  it  in  a  vertical   position,  as  also  fox 
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Strengthening  the  same.  B  represents  one  of  several  casks  or  receptac  ie9» 
which  are  employed  as  adjuncts  of  the  suction-pump,  C,  for  removing  the 
fecal  matter  from  the  vault.  It  has  located  at  its  lower  extremity  the  funnel, 
O,  which  fits  air-tight  upon  the  neck,  i,  and  the  valve,  d,  which  opens  upwardly ; 
and  at  its  apex  the  float-valve,/,  is  provided,  which  screws  upon  or  is  other- 
wise caused  to  fit  air-tight  upon  the  neck,  M.  The  float-valve,  /,  consists  of 
the  rod,  e,  located  vertically  in  the  tuhe,  g,  the  said  rod  being  guided  by 
orifices  provided  in  transverse  bars  in  the  upper  and  lower  ends  thereof.  The 
lower  part  of  the  float-valve  is  made  of  cork  or  other  light  material,  in  order 
that,  when  the  cask  or  receptacle  becomes  filled  by  the  action  of  the  suction- 
pump,  it  may  press  against  the  orifice  of  the  tube  and  thereby  prevent  the  con- 
tents of  the  vault.  A,  from  overflowing  or  extending  beyond  the  cask,  B.  h 
h  are  shoulders  rigidly  attached  to  the  cask,  B,  and  are  designed  for  clutching 
with  the  clamps,  L.  V  represents  one  of  a  series  of  caps  which  are  screwed 
upon  the  neck  or  necks  of  casks,  B,  when  filled  by  the  action  of  the  suction- 
pump.  The  method  of  operating  my  device  is  as  follows:  After  removing 
the  seat  or  fioor,  the  receptacle,  B,  is  suspended  from  a  block  and  tackle  over 
$the  opening,  and  the  cask  or  receptacle,  B,  is  then  lowered  into  the  vault 
f  until  the  funnel,  O,  enters  the  fecal  matter  about  ten  inches,* whereupon,  by 
operating  the  suction-pump,  the  receptacle  or  cask  becomes  filled  with  the 
feces  until  it  reaches  the  float-valve,  /,  which  presses  against  and  closes  the 
orifice  of  the  tube  leading  to  the  pump.  The  valve,  d,  then  falls  and  pre- 
vents the  escape  of  the  contents  of  the  cask.  In  the  mean  time  the  air  that  is 
pumped  out  of  the  receptacle,  B,  is  forced  into  a  furnace  located  over  the 
suction-pump,  whereby  the  odor  arising  therefrom  is  destroyed.  When  one 
receptacle  is  thus  filled,  the  valve,/,  is  removed  and  the  cap,  V,  screwed 
theron,  whereupon  the  operation  is  repeated  by  the  employment  of  another 
cask  until  the  vault  is  ejnptied  of  its  contents." 

The  claims  of  the  original  patent  are  two  in  nnmber,  as  follows : 

''(1)  The  combination  and  arrangement  of  the  funnel,  O,  neck,  i,  and  valve, 
dt  with  cask,  B,  neck,  M,  and  float-valve,  /,  substantially  as  shown  and  de- 
scribed. (2)  The  combination  and  arrangement  of  the  vault.  A,  cask,  B,  and 
suction-pump,  G,  substantially  in  the  manner  and  for  the  purpose  described. " 

Infringement  of  only  claims  1  and  3  of  the  reissne  is  insisted  on. 
It  is  set  up  as  a  defense  in  the  answer  that  the  reissue  is  not  for  the 
same  invention  as  that  described  in  the  original  patent.  The  ap- 
paratus used  by  the  defendant  is  constructed  in  accordance  with  the 
description  contained  in  two  letters  patent — one,  No.  158,743,  granted 
to  Samuel  R.  Scharf,  January  12,  1875,  for  an  "improvement  in 
machines  for  cleaning  privy-vaults;"  the  other.  No.  179,993,  granted 
to  Jerome  Bradley  and  Samuel  B.  Scharf,  July  18..  1876,  for  a  ''ma- 
chine for  cleaning  privy-vaults  and  like  places."  In  that  apparatus 
there  is  an  independently  movable  cask,  having  two  necks  in  its  upper 
head,  as  it  stands.  The  suction-pipe  from  the  vault  is  screwed  to 
one  neck,  and  the  air-pipe,  which  leads  to  the  pump,  is  screwed  to 
the  other  nock.  There  is  an  air-pump,  by  means  of  which  a  vacuum 
can  be  formed  and  maintained  in  the  cask,  and  a  deodorizer,  through 
which  the  air  drawn  into  the  pump  is  expelled  by  the  working  of  the 
pump.  The  suction-pipe  and  the  air-pipe  are  both  of  them  tubular, 
flexible  connections.  There  are  caps  for  closing  the  necks  after  the 
barrel  is  filled.    There  is  inside  of  the  cask  no  check- valve^  but  there 
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is  a  float-valve,  so  arranged  with  reference  to  the  opening  of  the  air-T 
*pipe  that  the  fecal  matter  lifts  the  valve  and  closes  the  passage  when* 
the  barrel  is  sufficiently  full. 

It  is  quite  apparent  that  the  defendant's  apparatus  did  not  infringe 
either  one  of  the  two  claims  of  the  original  patent.  Claim  1  made  tUe 
valve,  df  in  the  bottom  of  the  cask,  opening  to  admit  the  entrance  of 
material,  and  shutting  when  the  orifice  to  the  pump  was  closed  by 
the  float-valve,  a  necessary  element  in  the  combination  covered  by 
that  claim.  Without  the  valve,  d,  the  peculiarly  constructed  cask  of 
the  patent  could  not  be  operated.  So,  as  to  claim  2,  there  could  bo 
no  operative  combination  of  vault,  cask,  and  pump  unless  the  cask 
should  have  the  valve,  d,  and  that  valve  was  a  part  of  the  combination 
covered  by  claim  2.  The  valve,  d,  is  not  found  in  the  defendant's 
apparatus,  nor  is  there  any  substitute  or  equivalent  for  it.  The  ma- 
terial is  taken  into  the  barrel  through  its  head  as  it  stands  on  its  bottom, 
and  hence  there  is  no  need  of  a  check-valve.  There  is  not  in  the 
specification  of  the  original  patent  any  suggestion  or  indication  of  any 
invention  other  than  the  two  combinations  severally  claimed  in  the 
two  claims.  In  the  reissue  there  are  material  enlargements  of  the 
scope  of  the  invention  described  and  claimed  in  the  original  patent, 
and,  apparently,  with  a  studied  view  to  include  and  cover,  by  descrip- 
tive words  and  by  broader  claims,  an  apparatus  like  that  used  by  the 
defendant*  If  claim  1  of  the  reissue  be  construed  so  as  to  exclude  the 
check-valve  from  the  combination  covered  by  that  claim,  no  warrant 
is  found  in  the  original  specification  for  such  a  construction.  It  is 
apparent  that  the  inventor  contemplated  the  use  of  no  other  descrip- 
tion of  cask  than  one  having  such  a  check- valve  as  the  original 
specification  describes.  If  claim  1  of  the  reissue  be  construed  so  as 
to  include  only  such  a  cask  as  is  described,  that  ift  one  with  a  check- 
valve,  there  is  no  infringement  of  that  claim. 

Claim  8  of  the  reissue  is  for  the  combination  of  a  float-valve  with 
a  cask  of  same  kind.  Whether  it  be  a  cask  with  a  check-valve,  or 
one  without  a  check-valve,  the  claim  is  an  expansion  of  the  invention 
beyond  anything  indicated  in  the  original  specification  as  the  inven- 
tion* In  claim  1  of  the  original  patent  four  other  elements  are  m'ldeg 
necessary,  with  the  cask  and  the*float-valve,  to  constitute  the  com-* 
bination  claimed.  In  claim  2  of  the  original  the  cask  and  the  pump 
cannot  be  combined,  so  as  to  practically  co-operate  in  working,  unless 
the  float-valve  is  used.  The  original  specification  states  that  unless 
the  float-valve  is  used  the  contents  of  the  vault  will  overflow  or  ex- 
tend beyond  the  cask.  The  specification  of  the  reissue  states  that, 
in  the  absence  of  the  float-valve,  the  fluid  matter  will  enter  the  air- 
pipe,  and  pass  through  it  to  the  air-pump,  and  tend  to  clog  the  air- 
pipe  and  the  valves  of  the  pump  and  render  the  latter  inoperative.  It 
is,  moreover,  as  true  of  claim  3  of  the  reissue  as  it  is  of  claim  1,  that,  if 
the  cask  of  claim  8  be  construed  to  be  a  cask  without  a  check-valve, 
%6re  is  no  ground  in  the  original  patent  for  such  a  construction ;  a]»^ 
v.8-84 
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thai,  if  claim  8  inolades  no  cask  except  one  with  a  oheck-valve,  it  is 
not  infringed. 

The  original  specification  indicates  nothing  but  a  cask  having  the 
entrance  opening  in  its  bottom,  famished  with  a  check-valve  to  open 
and  shut  such  entrance  aatomatically,  the  cask  suspended  vertically 
over  the  vault  and  lowered  into  it  until  the  funnel  at  the  bottom  is 
sufficiently  immersed,  the  filling  of  the  cask  in  that  position,  and  the 
raising  it  and  emptying  it.  The  cask  in  the  defendant's  apparatus 
has  the  entrance  opening  in  its  top,  has  no  check-valve,  is  not  sus- 
pended over  or  lowered  into  the  vault,  is  placed  at  a  distance  from 
the  vault,  and  is  connected  with  the  vault  by  a  flexible  pipe.  The 
patent  to  Scharf,  No.  158,743,  granted  January  12,  1875,  a  year  be- 
fore reissue  No.  6,962  was  applied  for,  shows  an  apparatus  substan- 
tially the  same  as  that  used  by  the  defendant.  There  is  a  barrel  or 
tank,  in  the  head  of  which,  as  it  stands  on  its  bottom,  there  are  two 
short  metallic  pipes.  A  flexible  pipe  extends  from  one  into  the  vault, 
and  another  flexible  pipe  extends  from  the  other  to  an  air-pump. 
There  is  a  deodorizer  connected  with  the  air-pump  by  a  third  flexible 
pipe.  The  cask  is  filled  by  the  action  of  the  air-pump  in  creating  a 
vacuum  in  it.  The  foul  air  passes  through  the  cask  and  the  pump 
into  the  deodorizer.  The  barrel  and  air-pump  are  described  as  "inde- 
pendently movable  about  the  vault,*'  by  reason  of  the  flexibility  of 
S  the  pipes.  The  attempted  expansion  of  the  original  Bull  patent,  to 
«  cover  what  is  shown  in  the  Scharf  patent,  is  manifest.  The  funnel, 
0,  of  the  original  patent  is  called,  in  the  reissue,  "an  induction  pass- 
age or  opening."  It  is  said,  in  the  reissue,  that  "the  movable  cask 
may  be  located  in  any  desired  position  with  relation  to  the  vault;*' 
and  that  the  operation  may  be  performed  "within  or  near  the  privy." 
In  claim  1  of  the  reissue  it  is  stated  that  "the  movable  cask  may  be 
located  in  any  desired  position  with  relation  to  the  vault  and  privy. " 
The  effort  was  to  obtain  a  reissue  which  should  cover  an  apparatus 
having  the  cask  located  at  a  distance  from  the  vault,  with  a  flexible 
pipe  from  it  to  the  vault,  and  a  receiving  opening  in  the  top  of  the 
<3ask,  and  no  check-valve — all  of  them  features  not  indicated  in  the 
original  patent,  but  all  of  them  features  existing  in  the  Scharf  patent 
granted  after  the  original  Bull  patent  and  before  the  application  for 
its  reissue.  The  same  observations  apply  to  the  patent  to  Frazier, 
No.  168,  473,  granted  October  5,  1875,  more  than  three  months  be- 
fore reissue  No  6,962  was  applied  for.  That  patent  shows  a  portable 
receiving  cask  connected  from  its  top,  by  a  flexible  pipe,  with  the 
vault,  and  by  another  flexible  pipe  with  an  air-pump,  which  has  se- 
<5ured  to  it  a  deodorizing  vessel.  The  air  is  exhausted  from  the  cask 
and  passes  through  the  air-pump  into  the  deodorizer,  and  the  con- 
tents of  the  vault  rise  into  the  cask.  The  cask  has  no  check-valve, 
and  is  described  as  placed  suitably  near  the  vault. 

The  foregoing  state  of  facts  brings  this  case  within  the  principles 
laid  down  in  MiUer  v.  Brass  Co.  104  U.  8.  850,  and  James  v.  Camp- 
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hell,  Id.  857.  The  suggested  mistake  in  the  original  patent,  that  its 
two  claims  were  not  as  broad  as  they  might  have  been  made,  and  that 
the  combinations  claimed  were  too  narrow  and  contained  too  many  ele- 
ments, and  that  sub-combinations  such  as  are  found  in  claims  1  and 
3  of  the  reissue  might  have  been  claimed  in  the  original  patent,  in 
view  of  the  state  of  the  art  and  of  the  description  and  drawings  of 
that  patent,  was,  if  a  mistake  at  all,  one  apparent  on  the  first  inspec- 
tion of  that  patent.  The  expansions  in  claim  1  and  8  of  the  reissue 
were  afterthoughts,  developed  by  the  subsequent  course  of  improvement 
in  the  Scharf  and  Frazier  patents,  and  intended  to  cover  matters  ap-J 
pearingin  those  patents  and  not*«laimed  in  the  original  patent,  No.! 
115,565.  No  excuse  is  given  for  the  delay  in  applying  for  the  reissue, 
nor  is  any  actual  inadvertence,  accident,  or  mistake  shown.  The 
omission  to  claim  sub-combination  in  the  combinations  claimed,  the 
existence  of  such  sub-combinations  being  apparent  on  the  face  of  the 
original  patent,  was,  in  law,  on  the  facts  in  this  case,  such  a  dedica- 
tion of  them,  if  new  to  the  public,  that  a  reissue,  to  cover  such  sub- 
combinations, in  revocation  of  such  dedication,  cannot  be  availed  of 
to  the  prejudice  of  rights  acquired  by  the  public  to  what  is  shown  in 
the  Bcharf  and  Frazier  patents,  issued  before  the  reissue  was  applied 
for.  The  reissued  patent  must,  for  these  reasons,  be  held  to  be  in- 
valid as  to  claims  1  and  8. 

The  circuit  court  made  an  interlocutory  decree  declaring  the  validity 
of  the  reissue  and  its  infringement  and  awarding  a  perpetual  injunc- 
tion and  an  account  of  profits  and  damages.  By  a  final  decree,  a 
sum  of  money  was  awarded  as  damages.  From  that  decree  the  defend- 
ant has  appealed.  The  result  of  our  consideration  is  that  the  decree 
must  be  reversed,  and  the  case  be  remanded  to  the  circuit  court,  with 
direction  to  diamiss  the  bill. 


(109  U.  8.  6SS) 

EsTBT  and  others  v.  Bubdbtt.' 

(Januaij  7, 1884.) 

Patbrtb  vob  iHvmmoirs— Rebd  Oroaito— Lbttbrs  Patent  No.  87,241— Antio 

IPATION— iKFBnrOBMBNT. 

Claim  1  of  letters  patent  Ko.  87,241,  granted  February  23, 1869,  to  Riley  Burdett, 
as  inventor,  for  17  years  from  Angost  24,  1868,  for  an  "  improvement  in  reed 
organs,"  namely,  *'  the  arrangement,  in  a  reed  musical  instrument,  of  the  reed- 
board,  A.  having  the  diapason  set,  a,  and  its  octave  set,  b,  and  the  aaditionnl  set , 
L,  extending  from  about  at  tenor,  F,  upward  through  the  scale,  substantially 
as  and  to  the  effect  set  forth,"  defined  and  construed. 

A  reed-board  with  two  sets  of  reeds  and  a  third  partial  set  was  made  and  put  into 
an  organ  by  one  Dayton,  prior  to  the  invention  of  Burdett,  and,  such  organ 

i8.0.8F«d.  Rep.MS. 
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beloji;  put  !n  evidence,  it  was  hdd  that  the  alleged  infringing  organs  contained 
nothing  which,  so  far  as  said  claim  1  was  concerned,  was  not  found  in  such 
prior  organ. 

Jl»  to  claim  2,  namely,  *'  the  reed-board,  A,  and  foundation- board,  6,  constructed 
with  the  contracted  valve  openings,  D,F,  F,  and  the  reeds  arranged  in  relation 
thereto,  all  in  the  manner  described,"  it  was  held  that,  in  view  of  the  state  of  the 
art,  there  was  no  invention  in  malLing  the  length  and  size  of  the  valve  opening 
greater  or  less  in  a  reed-board  of  a  given  width,  or  where  the  reed-board  was 
made  wider  or  narrower,  or  had  more  or  less  sets  of  reeds  in  it,  either  full 
or  partial,  and  that  the  vibrating  ends  of  the  lowest  and  longest  reeds  in  sutrb 
prior  organ  were  as  near  together  as  they  were  in  the  reed- boards  of  the  alleged 
infringing  organs. 

On  these  views,  a  decree  was  entered  in  favor  of  the  defendants 

Appeal  from  the  Girouit  Court  of  the  United  States  for  the  District 
of  Vermont. 

E.  N.  Dickerson  and  Win*  M.  Evarts^  for  appellants. 

Oeo.  Harding  and  E.  J.  Phelps,  for  appellee. 

Blatohford,  J.     This  is  a  suit  in  equity  brought  for  the  infringe- 
ment of  letters  patent  No.  87,241,  granted  February  23, 186^,  to  Riley 
Burdett,  the  plaintiff,  for  17  years  from  August  24, 18G8,  for  an  im- 
provement in  reed  organs. "    The  specification  of  the  patent  is  in  these 
^  words: 
f  •  "Figure  1  is  a  perspective  view  of  one  of  my  reed  celeste  organs.    Figure 

2  is  a  diagram  plan,  showing  the  relative  arrangement  of  the  reeds.    Figure 

3  is  a  vertical  transverse  section  of  my  reed-board,  etc.  This  iuvention  coji- 
flists — First,  in  the  arrangement  of  the  reed-board ;  second,  in  a  metliod  of  tun- 
ing, by  which  a  peculiar  quality  of  tone  is  produced,  and  by  which  the  power 
of  the  instrument  is  greatly  increased  without  an  increased  resistance  in  tlie 
action,  and  without  an  increase  of  power  being  necessary  to  operate  the  bel- 
lows. The  advantages  gained  by  my  peculiar  arrangement  are,  a  greatly  in- 
creased power  and  variety  of  tone.  This  is  effected  by  the  use  of  an  additional 
set  of  reeds,  commencing  at  tenor,  F,  or  thereabouts,  and  running  upward 

Tn  through  the  scale  of  the  instrument,  and  tuning  the  same  in  the  peculiar 
S  manner  hereinafter  described.  No  other  reed*musical  instrument  containing 
the  same  number  of  reeds,  so  far  as  I  Itnow,  has  ever  possessed  so  great  a 
variety  or  pleasing  quality  of  tone,  while  simplicity  of  construction,  compact- 
ness of  form,  and  ease  of  operation  are  other  exelleucies  of  this  arrangement 
not  found  in  others.  I  will  now  describe  particularly  the  construction  of  that 
part  of  my  instrument  which  forms  the  subject  of  this  patent.  The  case, 
bellows,  pedals,  etc.,  may  be,  in  general  construction  and  arrangement,  like 
those  in  common  use,  and,  therefore,  no  special  description  is  required.  Tho 
foundation  of  the  reed-board  is  also  constructed  in  the  usual  manner,  but  the 
reed-board  proper,  in  itself,  differs  from  the  ordinary  reed-board  in  the  fol- 
lowing particulars,  viz.:  The  main  boaid,  A,  contains  two  sets  of  reeds  run- 
ning through  the  entire  scale,  the  back  set  of  which  is  marked  a,  and  is  tuned 
as  a  unison  or  diapason,  while  the  front  or  octave  set,  marked  6,  is  tuned  an 
octave  above  the  diapason.  In  the  arrangement  of  these  reeds,  it  will  be  seen 
that  the  lowest  and  longest  reeds  in  the  diapason  and  the  octave  sets  are  placed 
with  their  vibrating  ends  as  near  together  as  they  can  be,  with  room  only  for 
the  tracker-pin  which  communicates  the  motion  of  the  key  to  the  valve  beneath 
the  reeds.  But,  as  the  reeds  continually  shorten  as  they  advance  upward  in 
the  scale,  there  is  necessarily  a  vacant  space  left  between  the  diapason  set,  a, 
and  the  octave  set,  6,  which  constantly  enlarges  itself,  and  has  heretofore 
been  regarded  as  useless.  Within  this  space,  commencing  on  tenor,  F,  and 
running  upward  through  the  scale,  I  have  introduced  a  third  set  of  reeds,  L. 
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^hich  forms  the  distinguishing  feature  of  this  instrument.  These  are  placed 
in  the  reed-board  over  the  octave  set,  6,  and  run  obliquely  to  the  foundation 
board,  G,  as  shown  in  Figure  3,  the  vibrating  ends  resting  on  the  same  base 
QB  the  other  sets  of  reeds,  a,  and  b.  These  reeds  are  of  the  same  size  as  the 
•corresponding  ones  in  the  diapason,  a,  and  are  tuned  either  a  trifle  above  or 
below  the  diapason,  but  only  sufficiently  so  to  produce  a  slightly  waving  and 
undulating  quality  or  effect,  without  producing  any  discord.  A  few  trials 
will  enable  any  tuner  of  reed  instruments  to  tune  these  reeds  so  as  to  realize 
the  best  effect  This  method  of  tuning  will,  when  this  set  of  reeds,  which  I 
iiave  named  the  Harmonic  Celeste,  is  drawn  and  used  in  conection  with  the  ^ 
•diapason,  produce  a  most  wonderfully  pleasing  and  captivating  effect,  while  g 


JM.I 


the  power  and  beauty  of  both  sets  of  reeds  are  greatly  augmented  and  enriched.  § 
in  a*manner  which  cannot  be  realized  without  being  heard.  Figure  2  shows  • 
a  top  view  of  the  reed-board  proper,  wherein  the  location  of  the  reeds  is  shown 
with  reference  to  the  divergence  of  the  reeds  of  the  diapason  set,  o,  and  the 
ix^tave  set,  6,  and  also  the  space  afforded  for  the  introduction  of  the  third  set, 
L.  Figure  3  exhibits  a  transverse  section  of  my  reed  and  foundation  board, 
showing  the  arrangement  of  my  reeds  and  the  valve  connections.  In  this 
figure,  A  is  the  reed-board,  G  is  the  foundation  board,  B  is  the  valve  opening, 
E  is  the  valve,  and  FF  are  the  throats  over  which  the  reeds  are  located  and 
placed.  The  valve,  E,  is  retained  in  its  proper  place  by  the  pins,  e,  e,  and 
fipring,  H,  and  is  operated  by  the  tracker-pin,  I,  which  rests  upon  its  upper 
surface,  and  passes  upwards  through  the  reed-board  to  the  under  surface  oi 
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the  key,  N.  The  swell-boards,  J  and  K,  and  stop^ampers,  B  and  M,  are  raised, 
whenever  desired,  by  the  knee^top,  C,  Figfure  1,  or  by  a  band  draw-stop, 
or  by  some  other  convenient  device.  Another  important  advantage  arising 
from  the  introduction  of  the  Harmonic  Celeste  is  tliat  a  greater  power  and 
variety  are  attained  than  can  be  by  the  use  of  any  of  the  octave  coupling  ar- 
rangements now  in  use.  These,  while  they  augment  the  power,  by  drawing 
down  octaves  to  the  keys  actually  played,  are  objectionable,  inasmuch  as  tiiey 
offer  more  than  double  the  resistance  to  the  key,  and  are  thus  often  exceed- 
ingly undesirable.  In  my  instrument,  no  such  objection  can  ever  arise,  as Jbho 
pressure  upon  the  keys  is  always  the  same,  whether  one  or  all  the  sets  of  reeds 
are  used  This  is  of  prime  importance  to  the  performer,  as  tiie  required 
exertion  becomes  involuntary,  and  not  a  matter  of  calculation,  and  thus  tiie 
mind  is  not  distracted  from  the  proper  feeling  and  expression  of  the  music 
performed." 

The  claims  of  the  patent  are  as  follows : 

**(!)  The  arrangement,  in  a  reed  musical  instrument,  of  the  reed-board.  A, 
having  the  diapason  set,  a,  and  its  octave  set,  6,  and  the  additional  set,  L, 
extending  from  about  at  tenor,  F,  upward  through  the  scale,  substantially 
as  and  to  the  effect  set  forth ;  (2)  the  reed-board.  A,  and  foundation-board, 
G,  constructed  with  the  contracted  valve  openings,  D,  FF,  and  the  reeds  ar- 
ranged in  relation  thereto,  all  in  the  manner  described ;  (3)  the  diapason,  a,  and 
its  octave,  or  principal,  6,  arranged  over  the  same  valve  opening,  as  describetl, 
1,80  that  the  octave  unison  may  be  produced,  when  desired,  without  the  use 
g  of  coupler,  and  without  any  additional  pressure  upon  the  keys ;  (4^  in  con- 
•  nection  with  the  reed-board,  A,*haYing  the  sets,  a,  6,  andL,  as  described,  the 
independent  dampers,  B  and  M,  as  set  forth." 

The  oircait  court  made  an  interlocutory  decree  declaring  the  patent 
to  be  valid  so  far  as  claims  1  and  3  are  concerned;  that  those  two 
claims  had  been  infringed;  that  the  plaintiff  was  not  the  original  and 
first  inventor  of  what  is  set  forth  in  claim  4,  and  did  not  before  the 
commencement  of  this  suit  file  a  disclaimer  of  what  is  claimed  in  claim 
4,  and  had  not  unreasonably  neglected  to  file  such  disclaimer,  and 
had  presented  evidence  of  his  having  filed  such  disclaimer ;  that  no 
evidence  had  been  offered  to  show  any  infringement  of  claim  3 ;  and 
that  the  plaintiff  wais  entitled  to  recover  profits  and  damages  because 
of  sach  infringement.  A  reference  to  a  master  to  ascertain  the  same 
was  ordered  and  a  perpetual  injunction  was  awarded  as  to  claims 
1  and  2.  On  the  report  of  the  master  a  final  decree  was  made  for 
the  plaintiff  for  $161,011.79,  withoat  costs  to  either  party.  The 
decisions  of  the  circuit  court  in  the  case  are  reported  in  15  Blatchf. 
C.  C.  349;  16  Blatchf.  C.  C.  105;  and  19  Blatchf.  C.  C.  1;  [S.  C.  3 
Fed.  Bep.  566.]  The  defendants  have  appealed. 

An  examination  of  the  text  of  the  specification  shows  that  the  in- 
ventor purposed  to  cover  by  his  patent  two  things :  (1)  a  new  arrange- 
ment of  the  reed-board;  (2)  a  new  method  of  tuning.  In  the  appli- 
cation for  the  patent,  claim  1  read  as  it  does  now,  while  claims  2,  3, 
and  4  had  specific  reference  to  the  method  of  tuning  described.  The 
patent-ofiice  rejected  all  the  claims.  The  plaintiff  then  amended  two 
of  the  claims  relative  to  tuning,  still  retaining  the  tuning  feature  in 
them^  and  added  the  claims  which  are  now  claims  2,  3,  and  4.     The 
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ofiBce  then  rejected  all  seven  of  the  claims.  On  appeal  to  the  exami- 
ners in  chief,  the  decision  rejecting  the  three  tuning  claims  was  af- 
firmed, and  that  rejecting  the  other  foar  claims  was  reversed,  and  the 
patent  was  issued  accordingly.  There  is  nothing  in  claims  1  and  2,  as 
granted,  which  has  any  reference  to  any  new  method  of  tuning,  unless 
it  is  to  be  intended,  in  accordance  with  the  description,  that  the  partial 
set  is  to  be  capable  of  being  tuned  a  trifle  above  or  below  the  diapason 
set.  Except,  perhaps,  to  that  extent,  all  there  is  in  the  descriptive^ 
part  of  *the  specification  in  relation  to  a  new  method  of  tuning  may  be* 
dismissed  from  consideration,  as  it  was  introduced  to  lay  a  foundation 
for  the  original  claims  2,  8,  and  4,  in  reference  to  such  new  method 
of  tuning.  Claims  1  and  2,  as  they  stand,  relate  only  to  the  arrange- 
ment of  the  reed-board  and  the  sets  of  reeds,  in  conjunction  with  the 
foundation  board  and  the  valve  openings  and  the  valves. 

The  specification  shows  that  the  inventor  takes  a  reed-board  having 
two  sets  of  reeds  running  through  the  entire  scale,  a  diapason  set  and 
an  octave  or  principal  set,  and  makes  no  change  in  the  foundation- 
board,  or  in  the  case,  bellows,  pedal,  etc.  The  reed-board  with  the 
two  sets  was  old.  In  its  structure,  as  shown  in  Figure  2  of  the  draw- 
ings, and  as  described  in  the  specification,  the  lowest  and  longest 
reeds  in  the  two  sets  are  placed  so  near  together  as  to  leave  between 
them  room  only  for  the  tracker-pin  which  communicates  motion  from 
the  key  to  the  valve;  but,  as  the  reeds  shorten  continually  as  the 
scale  proceeds  upward,  there  is  a  vacant  space  between  the  ends  of  the 
reeds  in  the  two  sets,  which  space  continually  grows  wider.  Within 
that  space  the  inventor  introduces  a  third  set  of  reeds,  commencing 
at  or  about  tenor,  F,  and  running  upward  through  the  scale.  He 
places  this  third  set  over  the  octave  set,  and  the  reeds  run  down- 
wardly in  a  direction  oblique  to  the  foundation-board,  and  their  vi- 
brating ends,  which  are  their  lower  ends,  rest  on  the  same  base  as  that 
of  the  other  two  sets  of  reeds.  They  are  of  the  same  size  as  the  corre- 
sponding reeds  in  the  diapason  set.  The  point  of  advantage  in  bring- 
ing down  the  vibrating  ends  of  the  reeds  in  the  third  set,  so  that  they 
shall  rest  on  the  same  base  with  the  vibrating  ends  of  the  reeds  in  the 
other  two  sets,  is  shown  by  the  evidence  to  be  the  same  point  of  advan- 
tage which  is  set  forth  in  the  specification  of  the  prior  patent  granted 
to  the  plaintiff  on  the  ninth  of  January,  1866.  In  that  the  invention 
is  stated  to  be  to  so  make  the  reed-board  that  the  three  or  four  sets 
of  reeds  in  it  shall  be  acted  upon  instantly  and  simultaneously  by  the 
rush  of  air  upon  the  opening  of  the  valve;  and  it  is  set  forth  that 
that  result  is  effected  by  placing  two  sets  of  reeds  on  the  same  horizon-S 
tal  plane,  and  placing  the  other  sets  on  an  inclined  plane, 'each  with? 
its  base  on  the  same  level  as  the  first  and  second  sets,  thus  making 
the  head  of  each  reed  equidistant  from  the  valve  and  making  each 
produce  instantaneous  concerted  sound. 

There  was  introduced  in  evidence  a  reed-organ,  known  as  exhibit  No. 
2I9  containing  reed-board  with  two  sets  of  reeds  and  a  third  partial 
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set,  alleged  to  have  been  made  by  one  Dayton  in  1866,  prior  to  the 
plaintiff's  invention.  There  was  much  testimony  on  the  question  as 
to  whether  the  reed-board  and  reeds  in  this  organ  were  made  prior  to 
the  plaintiff's  invention,  in  the  shape  in  which  they  appeared  when 
put  in  evidence.  The  circuit  court  decided  that  question  in  the  affirm- 
ative, but  nevertheless  it  held  that  the  arrangement  of  reed-board  and 
reeds  found  in  No.  21  did  not  embrace  the  entire  arrangement  speci- 
fied and  claimed  in  claim  1  of  the  patent,  because,  although  it  had 
a  reed-board  no  wider  than  was  necessary  for  two  full  sets  of  reeds, 
and  had  an  additional  partial  set  of  reeds  put  in  on  an  incline,  and 
although  the  reeds  in  that  set  may  have  been  tuned  fiat  in  relation  to 
the  diapason  set,  yet  such  reeds  did  not  rest  on  the  same  base  as  that 
of  the  other  two  sets  of  reeds.  We  concur  with  the  circuit  court  in 
its  conclusion  as  to  the  genuineness  and  the  date  of  No.  21,  but  are 
of  opinion  that  there  is  nothing  found  in  tbe  alleged  infringing  or- 
gans which,  so  far  as  claim  1  of  the  plaintiff^s  patent  is  concerned, 
is  not  found  in  No.  21.  The  vibrating  reeds  in  the  partial  bet  in  the 
alleged  infringing  organs  do  not  rest  on  the  same  base  as  that  of  tlie 
other  two  sets  of  reeds,  and  occupy  a  position  in  that  respect  no  dif- 
ferent, in  reference  to  any  requirement  of  the  plaintiff's  patent,  from 
that  occupied  by  the  vibrating  ends  of  the  partial  set  in  No.  21.  In 
all  other  respects  in  which  the  alleged  infringing  reed-board  and  reeds 
embrace  what  is  covered  by  claim  1  of  the  plaintiff's  patent,  what 
they  contain  is  found  in  No.  21. 

The  material  point  in  claim  2  is  the  contraction  of  the  valve  open- 
ings. The  idea  is  that  the  valve  openings  and  passages  for  the  two 
complete  sets  of  reeds  and  the  intermediate  partial  set  are  contracted 
or  condensed  within  the  same  space  which  was  usually  occupied  by 
I  the  valve  openings  and  passages  for  only  two  complete  sets  of  reeds 
•  in  an  instrument  of  the  usual*prior  construction;  and  that,  therefore, 
no  more  force  is  required  to  be  applied  to  the  keys  to  open  the  valves 
than  where  only  two  full  sets  of  reeds  are  used.  The  circuit  court 
was  of  opinion  that  the  valve  openings  in  No.  21  were  not  the  con- 
tracted valve  openings  of  the  plaintiff's  patent,  because  they  were  as 
large  as  the  valve  openings  in  a  reed  board  having  three  full  sets  of 
reeds;  and  that  the  lowest  and  longest  reeds  in  No.  21  did  not,  as  in 
the  plaintiff's  arrangement,  have  their  vibrating  ends  as  near  together 
as  they  could  be,  with  room  between  them  only  for  the  tracker-pin. 
Our  conclusion  is  that  the  absolute  length  and  size  of  the  valve  open-^ 
ing  was  a  matter  of  judgment,  in  view  of  the  state  of  the  art  shown, 
and  that  there  was  no  invention  in  making  its  length  and  size  greater 
or  less  in  a  reed-board  of  a  given  width,  or  where  the  reed-board  was 
made  wider  or  narrower,  or  had  more  or  less  setsof  reeds  in  it,  either  full 
or  partial.  The  dimensions  of  the  valve-opening  and  of  the  valve  aio 
regulated  by  the  judgment  of  the  manufacturer  as  to  the  quantity  of 
air  necessary,  and  the  resistance  to  be  overcome  in  working  the  valve, 
and  the  inconvenience  of  the  leakage  of  air.     We  are  also  satisfied 
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that  the  vibrating  ends  of  the  lowest  and  longest  reeds  in  No.  21  were 
as  near  together  as  they  are  in  the  reed-boards  of  alleged  infringing 
organs. 

It  results  from  these  considerations  that  the  decree  of  the  circuit 
court  must  be  reversed,  and  the  case  be  remanded  to  that  court,  with 
direction  to  dismiss  the  bill. 


<110  U.  S.  108) 

EsLLoao  Bbidqe  Go.  v.  Hamilton. 

(January  14, 1884.) 

Contract  to  Build  Bridob— Partial  Execution  —  SuBUtTTiNa  Contract  to 
Complete— Lmflird  Warranty. 

A  bridge  company,  haring  partially  executed  a  contract  for  the  construction  of  a 
bridge,  entered  into  a  written  agreement  with  a  person,  whcruhy  the  latter  un- 
dertook, for  a  named  sum,  and  within  a  specified  time,  to  complete  its  erection. 
The  subcontractor  agreed  to  assume  and  pav  for  all  work  done  and  material 
furnished  up  to  that  time  by  the  company.  Assuming  this  work  to  have  been 
sufficient  for  the  purposes  for  which  it  was  designed,  the  subcontractor  pro- 
ceeded with  his  undertaking,  but  the  insufficiency  of  the  work  previously  done 
by  the  company  was  disclos^  during  the  progress  of  the  erection  of  the  bridge. 
No  statement  or  representation  was  made  by  the  company  as  to  the  quality  of 
the  work  it  had  done.  Its  insufficiency,  however,  was  not  apparent  upon  in- 
spection, and  could  not  have  been  discovered  by  the  subcontractor  until  actu- 
ally tested  during  the  erection  of  the  bridge.  Held,  that  the  law  implied  a  war- 
ranty that  the  work  sold  or  transferred  to  the  subcontractor  was  reasonably 
sufficient  for  the  purposes  for  which  the  company  knew  it  was  designed. 

In  Error  to  the  Circuit  Goart  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Richard  Waite  and  E»  T.  Waite,  for  plaintiff  in  error. 

J.  C.  Lee  J  for  defendant  in  error. 

Hablan,  J.  The  Kellogg  Bridge  Company,  which  brings  this  writ 
of  error  and  was  defendant  below,  undertook  to  construct,  for  the  Lake 
Shore  &  Michigan  Southern  Bailroad  Company,  an  iron  bridge 
across  Maumee  river,  at  Toledo,  Ohio.  After  doing  a  portion  of  the 
work  it  entered  into  a  written  contract  with  Hamilton,  the  defendant 
in  error,  for  the  completion  of  the  bridge  under  its  directions.  That 
contract  is  the  basis  of  this  action  and  contains,  among  others,  these 
stipulations : 

"That  the  said  party  of  the  first  part  [Ilamilton]  hereby  agrees  to  furnish 
and  prepare  all  the  necessary  false  work  and  erect  the  iron  bridge  now  being 
constructed  by  the  said  party  of  the  second  part  [the  Kellogg  Bridge  GompanyJ 
for  the  Lake  Shore  and  Michigan  Southern  B.  R.  Co.,  at  Toledo,  Ohio,  over  the 
Maumee  river,  receiving  said  bridge  material  as  it  arrives  on  the  cars  at  the 
site  of  said  bridge  and  erecting  the  same  in  the  best  manner,  according  to  tlie 
design  of  said  bridge  and  the  directions  of  said  second  party,  from  time  to  time,  ^ 
commencing  the  erection  of  said  work  when  required  to  do  so  by  said  second  c 
party,  and*proceeding  with  the  same  with  a  force  sufficient  to  complete  the* 
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entire  work  on  or  before  the  first  day  of  March  next;  the  said  fii-st  party  also 
agrees  to  assume  and  pay  for  all  work  done  and  materials  furnisiied  up  to  the 
time  of  executing  this  contract,  including  piling  and  piles,  timber,  and  other 
mateiials  and  labor  done  on  the  same,  but  not  including  bolts  and  washers 
which  have  been  furnished  by  the  party  of  the  second  part,  but  to  return  said 
bolts  and  washers  to  the  said  second  party,  or  pay  for  the  same  on  completioa 
of  said  bridge.  And  the  said  first  party  in  consideration  of  the  payments  liere- 
inafter  mentioned,  to  be  made  by  said  second  party,  agrees  to  perform  all  tht) 
stipulations  of  this  agreement  in  a  through  and  workman lilce  manner  and  to 
the  satisfaction  of  the  second  party.  And  if  at  any  time  the  said  second  party 
is  not  satisfied  with  the  manner  of  performing  the  work  herein  described,  or 
the  rapidity  with  which  it  is  being  done,  the  second  party  shall  have  full  power 
and  liberty  to  put  on  such  force  as  may  be  necessary  to  complete  the  work 
within  the  time  named,  and  provide  such  tools  or  materials  for  false  work  as 
may  be  necessary,  and  charge  the  cost  of  the  same  to  the  said  first  party,  who 
agrees  to  pay  therefor." 

In  coDBideration  of  the  faithful  performance  of  these  stipulations,. 
Hamilton  was  to  receive  from  the  Bridge  Company  $900  on  the  com- 
pletion of  the  first  span,  a  like  sum  on  the  completion  of  the  second 
span,  $800  on  the  completion  of  the  third  span,  and  $1,4U3  on  the 
completion  of  the  draw  and  the  entire  work — such  payments  to  be 
made  only  on  the  acceptance  of  each  part  of  the  work  by  the  chief 
engineer  of  the  Lake  Shore  &  Michigan  Southern  Railroad  Company. 

The  bridge  which  Hamilton  undertook  to  erect  consisted  of  three 
independent  fixed  spans,  each  to  be  175  feet  6  inches  in  length,  sus- 
pended between  and  resting  at  each  end  of  the  span  upon  stone  piers, 
which  had  been  prepared  to  receive  the  same,  and  one  draw  span  of 
185  feet  in  length,  resting  apon  a  pier  in  the  center,  also  then  prepared^ 
In  erecting  the  several  spans  it  was  necessary  to  build  and  use  what 
S  the  contract  describes  as  "false  work/'  which  consisted  of  piles  driven 
•  m  the  river*between  the  piers  upon  which  the  spans  were  to  rest,  and 
Hpon  which  was  placed  a  platform. 

As  indicated  in  the  written  contract,  the  bridge  company  had  pre- 
viously constructed  a  part  of  this  false  work  between  the  first  and 
second  spans,  the  cost  of  which  Hamilton  paid,  as  by  the  contract  he 
agreed  to  do.  Assuming  this  work  to  be  sufficient  for  the  purposes- 
for  which  it  was  designed,  Hamilton  proceeded  to  complete  the  erection 
of  the  bridge  according  to  the  plans  furnished  him. 

There  was  evidence  before  the  jury  tending  to  estab'ish  the  following 
facts :  A  part  of  the  false  work  or  scaffolding  put  up  by  the  company 
sank  under  the  weight  of  the  first  span,  and  was  replaced  by  Hamilton. 
When  the  second  fixed  span  was  about  two-thirds  completed,  the  ice, 
which  before  that  had  formed  in  the  river,  broke  up  in  consequence 
of  a  flood,  carrying  away  the  false  work  under  that  span,  and  causing 
the  whole  of  the  iron  material  then  in  place  on  the  span,  or  on  the 
span  ready  to  be  put  in  place,  to  fall  in  the  river,  which  at  that  place 
was  about  16  feet  deep.  If  the  piles  driven  by  the  bridge  company 
had  been  driven  more  firmly  into  the  bed  of  the  river,  they  would 
have  withstood  the  force  of  the  ice  and  flood.     In  consequence  of  tha 
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insufficiency  of  the  false  work  done  by  that  company,  Hamilton  was 
delayed  in  the  completion  of  the  bridge  and  subjected  to  increased   • 
expense. 

In  this  action  his  claim  is  that  the  company  is  liable,  not  only  for 
the  amount  specified  in  the  contract,  but  also  for  such  damages  as 
he  sustained  by  reason  of  the  insufficiency  of  the  false  work  it  con- 
structed. Charging  defendant  with  these  amounts,  and  crediting  it 
with  such  sums  as  had  been  paid  to  or  for  Hamilton,  a  balance  of 
^3,693.78  was  claimed  to  be  due  the  latter.  Defendant,  by  wav  of 
•counter-claim,  asked  judgment  against  Hamilton  for  $6,619.70.  There 
was  a  verdict  and  judgment  in  favor  of  plaintiff  for  $3,039.89.  h 

*  It  is  insisted  by  the  defendant  in  error  that  the  value  of  the  matter* 
really  in  dispute  here  is  less  than  the  amount  requisite  to  give  this 
•court  jurisdiction.  Upon  this  ground  a  motion  to  dismiss  was  here- 
tofore made,  and  was  denied.  To  that  ruling  we  adhere.  Upon  the 
pleadings  it  is  apparent  that  the  defendant  asserts  its  right  to  judg- 
ment for  $6,619.70  after  crediting  plaintiff,  not  only  with  the  sum 
specified  in  the  contract,  but  with  every  other  sum  to  which  he  is 
entitled  in  the  accounting.  This  is  conclusive  as  to  our  jurisdiction 
upon  this  writ  of  error. 

It  was  not  claimed  on  the  trial,  nor  is  it  contended  here,  that  the 
company  made  any  statement  or  representation  as  to  the  nature  or 
character  of  the  false  work  it  did,  and  which,  by  the  contract,  Hamil- 
ton agreed  to  assume  and  pay  for.  But  there  was  evidence  tending 
to  show  that  the  insufficiency  of  that  false  work  was  unknown  to 
Hamilton  at  the  time  the  contract  was  made;  was  not  apparent  upon 
any  examination  he  then  or  could  have  made;  and  was  not  di^cjv- 
«red«  indeed,  could  not  have  been  discovered,  until,  during  the  prog- 
ress of  the  erection  of  the  bridge,  the  false  work  was  practically 
tested. 

The  court,  among  other  things,  instructed  the  jury,  at  the  request 
of  plaintiff,  and  over  the  objections  of  the  defendant,  that  by  the 
<3ontract — ^looking  at  all  the  circumstances  attending  its  execution  and 
giving  to  its  terms  a  fair  and  reasonable  interpretation — there  was 
an  implied  warranty  upon  the  part  of  the  company  that  the  false 
work  it  did,  and  which  plaintiff  agreed  to  assume  and  pay  for,  was 
suitable  and  proper  for  the  purposes  for  which  the  bridge  company 
knew  it  was  to  be  used.  This  instruction  was  accompanied  by  the 
observation  that  if  the  evidence  showed  "that  the  particular  work 
which  was  said  to  be  defective  was  such  that  the  plaintiff  could  not  by 
examination  ascertain  its  defects — for  if  they  were  apparent  by  mere 
examination  of  the  false  work  it  was  the  duty  of  the  plaintiff  to  make 
that  good — he  hai  the  right  to  rely  upon  the  implied  warranty ;  that  3 
is,  if  the  defects  were  such  that  they  could  not*be,  by  ordinary  observ-? 
ation  and  care  on  behalf  of  the  plaintiff,  ascertained  and  found  out.'* 
That  instruction  presents  the  only  question  we  deem  necessary  to 
determine.     Although  there  are  several  assignments  of  error,  they 
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depend,  as  counsel  for  plaintiff  in  error  properly  concede,  upon  tbe- 
inquiry  whether  the  court  erred  in  ruling  that  by  the  terms  of  the  con- 
tract there  was  an  implied  warranty  that  the  false  work  constructed 
by  the  bridge  company  was  suitable  and  proper  for  the  purposes  for 
which  it  was  to  be  used  by  Hamilton. 

The  argument  in  behalf  of  plaintiff  in  error  proceeds  upon  tlie 
ground  that  there  was  a  simple  transfer  by  the  company  of  its  owner- 
ship of  the  work  and  materials  as  they  existed  at  the  time  of  the- 
oontract;  that  Hamilton  took  the  false  work  for  what  it  was,  and  just 
as  it  stood ;  consequently,  that  the  rule  of  caveat  emptor  applies  with 
full  force.  The  position  of  counsel  for  Hamilton  is  that,  as  in  cases- 
of  sales  of  articles  by  those  manufacturing  or  making  them,  there 
was  an  implied  warranty  by  the  bridge  company  that  the  work  sold 
or  transferred  to  Hamilton  was  reasonably  fit  for  the  purposes  for 
which  it  was  purchased.  The  cases  in  which  the  general  rule  of  caveat 
emptor  applies  are  indicated  in  Barnard  t.  Kellogg,  10  Wall.  388, 
where,  speaking  by  Mr.  Justice  Davis,  the  court  observed  that  "no- 
principal  of  the  common  law  has  been  better  established,  or  more  often 
affirmed,  both  in  this  country  and  in  England,  than  that  in  sales  of 
personal  property,  in  the  absence  of  express  warranty,  where  the  buyer 
has  an  opportunity  to  inspect  the  commodity,  and  the  seller  is  guilty 
of  no  fraud,  and  is  neither  the  manufacturer  nor  grower  of  the  article 
he  sells,  the  maxim  of  caveat  emptor  applies."  An  examination  of 
the  ground  upon  which  some  of  the  cases  have  placed  the  general 
rule,  as  well  as  the  reasons  against  its  application,  under  particular 
eircumstances,  to  sales  of  articles  by  those  who  have  manufactured 
them,  will  aid  us  in  determining  how  far  the  doctrines  of  those  casea 

I  should  control  the  one  before  us. 

'  •The  counsel  for  the  bridge  company  relies  upon  Parkinson  v.  Lee, 
3  East,  314,  as  illustrating  the  rule  applicable  in  ordinary  sales  of 
merchandise.  That  case  arose  out  of  a  sale  of  five  pockets  of  hops, 
samples  of  which  were  taken  from  each  pocket  and  exhibited  at  the 
time  of  sale.  The  question  was  whether,  under  the  circumstances 
of  that  case, — there  being  no  express  warranty  and  no  fraud  by  the 
seller, — there  was  an  implied  warranty  that  the  commodity  was  mer- 
chantable. It  was  resolved  in  the  negative  upon  the  ground  that  it 
was  the  fault  of  the  buyer  that  he  did  not  insist  on  a  warranty ;  the 
commodity  was  one  which  might  or  might  not  have  a  latent  defect, 
a  fact  well  known  in  the  trade;  and  since  a  sample  was  fairly  taken 
from  the  bulk,  and  the  buyer  must  have  known,  as  a  dealer  in  the 
commodity,  that  it  was  subject  to  the  latent  defect  afterwards  appea- 
ring, he  was  held  to  have  exercised  his  own  judgment  and  bought  at 
his  own  risk.  But  of  that  case,  it  was  observed  by  Chief  Justice  Tindal 
in  Shepherd  v.  Pybus^  3  Man.  &  G.  880,  that  two  of  the  judges  partici- 
pating in  its  decision  laid  "great  stress  upon  the  fact  that  the  seller 
was  not  the  grower  of  the  hops,  and  that  the  purchaser,  by  the  inspec- 
tion of  the  hops,  had  as  full  an  opportunity  of  judgment  of  the  quality- 
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of  the  hops  as  the  seller  himself."  There  was,  consequently,  nothing 
in  the  ciroumstanoes  to  justify  the  buyer  in  relying  on  the  judgment 
of  the  seller  as  to  the  quality  of  the  commodity.  It  is  also  worthy 
of  remark  that  in  Randall  v.  Newson,  2  Q.  B.  Div.  106,  it  was  said  of 
Parkinson  Y.  Lee,  that  ''either  it  does  not  determine  the  extent  of  the 
seller's  liability  on  the  contract,  or  it  has  been  overruled." 

In  Brown  v.  Edgington,  2  Man.  &  G.  279,  the  plaintiff  sought  to  re- 
cover damages  resulting  from  the  insufficiency  of  a  rope  furnished  by 
the  defendant  upon  plaintiff's  order,  to  be  used,  as  defendant  knew, 
in  raising  pipes  of  wine  from  a  cellar.  The  defendant  did  not  himself 
manufacture  the  rope,  but  procured  another  to  do  so,  in  order  that 
he,  defendant,  might  furnish  it  in  compliance  with  plaintiff's  request. 
TiNDAL,  G.  J.,  said :  ^ 

'*It  appears  to  me  to  be  a  distinction  well  founded,  both  in*reason  and  on* 
authority,  that  if  a  party  purchases  an  article  upon  his  own  judgment  he 
cannot  afterwards  hold  the  vendor  responsible,  on  the  ground  that  the  article 
turns  out  to  be  unfit  for  the  purpose  for  which  it  was  required;  but  if  he  relies 
upon  the  Judgment  of  the  seller,  and  informs  him  of  the  use  to  which  the 
article  is  to  be  applied,  it  seems  to  me  the  transaction  carries  with  it  an  im- 
plied warranty  that  the  thing  furnished  shall  be  fit  and  proper  for  the  purpose 
for  which  it  was  designed." 

In  Shepherd  v.  Pybu$,  supra,  the  question  was  whether,  upon  the 
sale  of  a  barge  by  the  builder,  there  was  a  warranty  of  fitness  for  the 
purpose  for  which  it  was  known  by  the  builder  to  have  been  purchased. 
It  was  held  that  the  law  implied  such  a  warranty.  The  ground  of 
the  decision  was  that  the  purchaser  had  no  opportunity  of  inspecting 
the  barge  during  its  construction,  having  seen  it  only  after  completion ; 
that  the  defects  afterwards  discovered  were  not  apparent  upon  inspec- 
tion, and  could  only  be  detected  upon  trial. 

In  Jones  v.  Just,  L.  B.  3  Q.  B.  203,  upon  an  extended  review  of 
the  authorities,  the  court  classified  the  adjudged  cases  bearing  upon 
the  subject  of  implied  warranty,  and  said  that  ''it  must  be  taken  as 
established  that  on  the  sale  of  goods  by  a  manufacturer  or  dealer,  to 
be  applied  to  a  particular  purpose,  it  is  a  term  in  the  contract  that 
they  shall  reasonably  answer  that  purpose,  and  that  on  the  sale  of  an 
article  by  a  manufacturer  to  a  vendee  who  has  not  had  the  opportunity 
of  inspecting  it  during  the  manufacture,  that  it  shall  be  reasonably 
fit  for  use  or  shall  be  merchantable,  as  the  case  may  bo." 

Other  cases  might  be  cited,  but  these  are  sufficient  to  show  the 
general  current  of  decision  in  the  English  courts. 

The  decision  in  the  American  courts  do  not  indicate  any  substantial 
difference  of  doctrine.  A  leading  case  upon  the  subject,  where  the 
authorities  were  cafuUy  examined  and  distinguished,  is  Hoe  v.  San- 
horny  21  N.  Y.  552.  The  decision  there  was  that  "where  one  sells  an 
article  of  his  own  manufacture  which  has  a  defect  produced  by  the  S3 
manufacturing  process  itself,  the  seller*must  be  presumed  to  have  had  * 
knowledge  of  such  defect,  and  must  be  holden,  therefore,  upon  the 
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most  obvious  principles  of  equity  and  justice, — unless  he  informs  the 
purchaser  of  the  defect, — to  indemnify  him  against  it."  In  Cunning- 
ham  V.  HaU,  4  Allen,  273,  the  cases  of  Hoe  v.  Sanborn,  and  Shepherd 
V.  Pybus,  and  Brown  v.  EdgingtoUf  ubi  supra,  are  cited  with  approval. 
In  Rodgers  v.  Nilea,  11  Ohio  St.  63,  the  supreme  court  of  Ohio  rec- 
ognizes among  the  exceptions  to  the  general  rule  cases  "where  it  is 
evident  that  the  purchaser  did  not  rely  on  his  own  judgment  of  the 
quality  of  the  article  purchased,  the  circumstances  showing  that  no 
examination  was  possible  on  his  part,  or  the  contract  being  such  as 
to  show  that  the  obligation  and  responsibility  of  ascertaining;  and 
judging  of  the  quality  was  thrown  upon  the  vendor,  as  wheie  he 
agrees  to  furnish  an  article  for  a  particular  purpose  or  use."  So  in 
Leopold  V.  Van  Kirk,  27  Wis.  164 :  "The  general  rule  of  law  with  re- 
spect to  implied  warranties  is  well  settled  that,  when  the  manufac- 
turer of  an  article  sells  it  for  a  particular  purpose,  the  purchaser, 
making  known  to  him  at  the  time  the  purpose  for  which  he  buys  it, 
the  seller  thereby  warrants  it  fit  and  proper  for  such  purpose,  and 
free  from  latent  defects."  So,  also,  in  Brenton  v.  Davis,  8  Blackf. 
318:  "We  consider  the  law  to  be  settled  that  if  a  manufacturer  of 
an  article  sells  it  at  a  fair  market  price,  knowing  the  purchaser  de- 
signs to  apply  it  to  a  particular  purpose,  he  impliedly  warrants  it  to 
be  fit  for  that  purpose;  and  that  if,  owing  to  some  defect  in  the  arti- 
cle, not  visible  to  the  purchaser,  it  is  unfit  for  the  purpose  for  which 
it  is  sold  and  bought,  the  seller  is  liable  on  his  implied  warranty." 
2  Story,  Oont.  (6th  Ed.  by  Bigelow,)  §  1077;  1  Chit.  Cont.  (11th 

H  Amer.  Ed.)  631,  632,  note  m;  Add.  Cont.  c.  7,  §  1,  p.  212. 

*  The  authorities  to  which  we  have  referred,  although  differing*in  the 
form  of  stating  the  qualifications  and  limitations  of  the  general  rule, 
yet  indicate  with  reasonable  certainty  the  substantial  grounds  upon 
which  the  doctrine  of  implied  warranty  has  been  made  to  rest.  Ac- 
cording to  the  principles  of  decided  cases,  and  upon  clear  grounds  of 
justice,  the  fundamental  inquiry  must  always  be  whether,  under  the 
eircumstances  of  the  particular  case,  the  buyer  had  the  right  to  rely, 
and  necessarily  relied,  on  the  judgment  of  the  seller  and  not  upon  his 
own.  In  ordinary  sales  the  buyer  has  an  opportunity  of  inspecting 
the  article  sold;  and  the  seller  not  being  the  maker,  and  therefore 
having  no  special  or  technical  knowledge  of  the  mode  in  which  it  was 
made,  the  parties  stand  upon  grounds  of  substantial  equality.  If 
there  be  in  fact  in  the  particular  case  any  inequality,  it  is  such  that 
the  law  cannot  or  ought  not  to  attempt  to  provide  against;  conse- 
quently, the  buyer  in  such  cases — the  selling  giving  no  express  war- 
ranty and  making  no  representions  tending  to  mislead — is  holden  to 
have  purchased  entirely  on  his  own  judgment.  But  when  the  seller 
is  the  maker  or  manufacturer  of  the  thing  sold,  the  fair  presumption 
is  that  he  understood  the  process  of  its  manufacture,  and  was  cogni- 
Eant  of  any  latent  defect  caused  by  such  process  and  against  which 
reasonable  diligence  might  have  guarded.     This  presumption  is  jus- 
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iified,  in  part,  by  the  fact  that  the  manufacturer  or  maker  by  his  oc- 
cupation holds  himself  out  as  competent  to  make  articles  reasonably 
adapted  to  the  purposes  for  which  such  or  similar  articles  are  de- 
signed. When,  therefore,  the  buyer  has  no  opportunity  to  inspect 
the  article,  or  when,  from  the  situation,  inspection  is  impracticable 
or  useless,  it  is  unreasonable  to  suppose  that  he  bought  on  his  own 
judgment,  or  that  he  did  not  rely  on  the  judgment  of  the  seller  as  to 
latent  defects  of  which  the  latter,  if  he  used  due  care,  must  have  been 
informed  during  the  process  of  manufacture.  If  the  buyer  relied, 
and  under  the  circumstances  had  reason  to  rely,  on  the  judgment  of 
the  seller,  who  was  the  manufacturer  or  maker  of  the  article,  the  law 
implies  a  warranty  that  it  is  reasonably  fit  for  the  use  for  which  it 
was  designed,  the  seller  at  the  time  being  informed  of  the  purpose  to 
devote  it  to  that  use.  ^ 

*  Whether  these  principles  control,  or  to  what  extent  they  are  appli-* 
cable  in  the  present  case,  we  proceed  to  inquire.  Although  the  plaintiff 
in  error  is  not  a  manufacturer,  in  the  common  acceptation  of  that 
word,  it  made  or  constructed  the  false  work  which  it  sold  to  Hamil- 
ton. The  transaction,  if  not  technict^Uy  a  sale,  created  between  the 
parties  the  relation  of  vendor  and  vendee.  The  business  of  the  com- 
pany was  the  construction  of  bridges.  By  its  occupation,  apart  from 
its  contract  with  the  railroad  company,  it  held  itself  out  as  reasona- 
bly competent  to  do  work  of  that  character.  Having  partially  exe- 
cuted its  contract  with  the  railroad  company,  it  made  an  arrange- 
ment with  Hamilton  whereby  the  latter  undertook,  among  other 
things,  to  prepare  all  necessary  false  work,  and,  by  a  day  named,  and 
in  the  best  manner,  to  erect  the  bridge  then  being  constructed  by  the 
bridge  company — Hamilton  to  assume  and  pay  for  such  work  and 
materials  as  that  company  had  up  to  that  time  done  and  furnished. 
Manifestly,  it  was  contemplated  by  the  parties  that  Hamilton  should 
commence  where  the  company  left  off.  It  certainly  was  not  expected 
that  he  should  incur  the  the  expense  of  removing  the  false  work  put 
up  by  the  company  and  commence  anew.  On  the  contrary,  he 
agreed  to  assume  and  pay  for,  and  therefore  it  was  expected  by  the 
company  that  he  should  use,  such  false  work  as  it  had  previously 
prepared.  It  is  unreasonable  to  suppose  that  he  would  buy  that 
which  he  did  not  intend  to  use,  or  that  the  company  would  require 
him  to  assume  and  pay  for  that  which  it  did  not  expect  him  to  use,  or 
which  was  unfit  for  use.  It  is  suggested  that,  as  Hamilton  under- 
took to  erect  the  bridge  in  a  thorough  and  workmanlike  manner,  he 
was  not  bound  to  use  the  false  work  put  up  by  the  company,  and  that 
if  he  used  it  in  execution  of  his  contract,  he  did  so  at  his  own  risk. 
This  is  only  one  mode  of  saying  that,  in  the  absence  of  an  express^ 
warranty  or  fraud  on  the  part  of  the  company,  the  law  will  not^ 
under  any  circumstances,  imply  a  warranty  as  to  the  quality  or  suflS- 
ciency  of  this  false  work. 

But  the  answer  to  this  argument  is  that  no  question  was  raised  as 
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to  its  sufficiency;  tbat,  while  Hamilton  must  be  chart^ed  with  kno^^l- 
5  edge  of  all  defects  apparent  or  discernible  upon  inspection,  be  could 

*  not^justly  be  charged  with  knowledge  of  latent  defects  which  no  in- 
spection or  examination,  at  or  before  the  sale,  could  possibly  have 
disclosed.  The  jury  have,  in  effect,  found  the  false  work  to  have 
been  insufficient,  in  that  the  piles  were  not  driven  deep  enough ;  that 
had  they  been  properly  driven,  the  work  would  have  answered  the 
purposes  for  which  Hamilton  purchased  it;  and  that  he  could  not  have 
Ascertained  such  defects  in  advance  of  an  actual  test  made  during  the 
erection  of  the  bridge.  It  must  be  assumed  that  the  company  knew, 
at  the  time  of  sale,  that  Hamilton  could  not,  by  inspection,  have  dis- 
covered the  latent  defects  which  were  subsequently  disclosed.  And 
if  it  be  also  assumed,  as  it  fairly  may  be,  that  Hamilton,  being  him- 
self a  bridge  builder,  knew  that  there  might  be  latent  defects  in  this 
false  work,  caused  by  the  mode  of  its  construction,  and  beyond  his 
power  by  mere  inspection  to  ascertain,  it  must  not  be  overlooked  that 
he  also  knew  that  the  company,  by  its  agents  or  servants,  were  or 
should  have  been  informed  as  to  the  mode  in  which  the  work  had 
been  done.  That  he  did  not  exact  an  express  warranty  against  latent 
defects,  not  discoverable  by  inspection,  constitutes,  under  the  circum- 
stances, no  reason  why  a  warranty  may  not  be  implied  against  such 
defects  as  were  caused  by  the  mode  in  which  this  false  work  was  con- 
structed. In  the  cases  of  sales  by  manufacturers  of  their  own  articles 
for  particular  purposes,  communicated  to  them  at  the  time,  the  argu- 
ment was  uniformly  pressed  that,  as  the  buyer  could  have  required 
An  express  warranty,  none  should  be  implied.  But,  plainly,  such  an 
argument  impeaches  the  whole  doctrine  of  implied  warranty,  for  there 
can  be  no  case  of  a  sale  of  personal  property  in  which  the  buyer  may 
not,  if  he  chooses,  insist  on  an  express  warranty  against  latent  de- 
fects. 

All  the  facts  are  present  which,  upon  any  view  of  the  adjudged 
cases,  must  be  held  essential  in  an  implied  warranty.  The  trans- 
action was,  in  effect,  a  sale  of  this  false  work,  constructed  by  a  com- 
pany whose  business  it  was  to  do  such  work ;  to  be  used  in  the  same 
way  the  maker  intended  to  use  it,  and  the  latent  defects  in  which,  as 
the  maker  knew,  the  buyer  could  not,  by  any  inspection  or  examina- 
ntion,  at  the  time  discover;  the  buyer  did  not,  because  in  the  nature 

♦  of  things  he*could  not,  rely  on  his  own  judgment;  and,  in  view  of  the 
circumstances  of  the  case,  and  the  relations  of  the  parties,  he  must  be 
deemed  to  have  relied  on  the  judgment  of  the  company,  which  alone 
of  the  parties  to  the  contract  had  or  could  have  knowledge  of  the 
manner  in  which  the  work  had  been  done.  The  law,  therefore,  im- 
plies a  warranty  that  this  false  work  was  reasonably  suitable  for  such 
use  as  was  contemplated  by  both  parties.  It  was  constructed  for  a 
particular  purpose,  and  was  sold  to  accomplish  that  purpose;  and  ii 
is  intrinsically  just  that  the  company,  which  held  itself  out  as  pos- 
eessing  the  requisite  skill  to  do  work  of  that  kind,  and  therefore  as 


Digitized  by 


Google 


UNITBD  STATES   V.  LAWTON,  645 

having  special  knowledge  of  its  own  workmanship,  should  be  held  to 
indemnify  its  vendee  against  latent  defects,  arising  from  the  mode  of 
constraction,  and  which  the  latter,  as  the  company  well  knew,  could 
not,  by  any  inspection,  discover  for  himself. 

For  the  reasons  stated,  we  are  of  opinion  that  the  court  did  not  err 
in  the  law  of  the  case,  and  the  judgment  must  be  affirmed. 


(110  U.  S.  146) 

UNriED  States  v.  Lawtoh. 

(January  21,  1884.) 
SAiiB  OF  Lahd  for  DmEGT  Tax— PuncHAflE  bt  Unitbd  States— Apfxjcation 

OF  OWNBB  FOB  tiUBFLUB. 

Land  subject  to  a  direct  tax  was  sold  for  ite  non-payment,  and  was  bought  in  for 
the  United  States  for  the  sum  of  $1,100,  under  section  7  of  the  act  of  June  7, 
1862,  e.  98,  as  amended  by  the  act  of  Februair  6, 1863,  e,  21,  (12  St.  640,)  the 
tax,  penalty,  interest,  and  costs  being  $170.50.  No  money  was  paid.  The 
United  States  took  possession  of  the  land,  and  leased  it,  and  afterwards  sold  aU 
but  50  acres  for  $130,  under  the  act  of  June  8,  1872,  e.  337,  (17  St.  330.)  The 
land  was  not  redeemed.  Application  by  its  owner  was  made  to  the  secretary 
of  the  treasury  for  the  $929.50  surplus,  and,  no  action  being  taken  thereon,  he 
sued  in  the  court  of  claims  to  recover  that  sum.  Bdd,  that  he  was  entitled  to 
recover  it. 

Whether  section  12  of  the  act  of  June  7, 1862,  e.  98,  (12  St.  422,)  in  regard  to  the 
disposition  of  one-half  of  the  proceeds  of  the  subsequent  leases  and  sales  of 
land  struck  ofF  to  the  United  States  at  a  sale  for  the  non-payment  of  the  tax, 
applies  to  the  land  in  this  case,  quare. 

No  question  as  to  the  disposition  of  such  proceeds  can  effect  the  right  of  the  claim- 
ant in  this  case  to  the  $929.50. 

The  rulings  in  U.  S.  v.  Taylor,  104  U.  S.  216,  applied  to  this  case. 

Appeal  from  the  Court  of  Claims. 

Sol.  Oen.  Phillips  and  John  S.  Blair,  for  appellant. 


Wm.  E.  Earle  and  J.  J.  Darlington^  for  appeUee. 

Blatohfobd,  J.     In  this  case* the  appellee  recovered  a  judgment* 
in  the  court  of  claims  against  the  United  States  for  $929.50.     That 
court  found  the  following  facts :    In  1827  James  Btoney,  of  South 
Carolina,  died,  leaving  a  wiU,  which  was  duly  proved^  and  contained 
the  following  provision : 

"The  other  equal  part  or  share  of  my  personal  property,  charged  and  charge- 
able with  the  payment  of  half  of  the  said  annuity  to  my  beloved  wife,  Eliza- 
beth, together  with  all  the  lands  I  possess  on  the  south  side  of  Broad  creek, 
on  the  island  of  Hilton  Head,  I  give  and  devise  unto  such  person  or  persons 
as  I  shall  hereafter  appoint  my  executor  or  executors,  to  and  to  the  use  of 
them  or  him»  my  executor  or  executors,  their  heira,  executors,  and  assigns, 
upon  the  trust  nevertheless,  and  to  and  for  the  intent  and  purpose  hereinafter 
expressed  and  declared  of  and  concerning  the  same;  that  is  to  say,  upon  trust 
for  the  sole  benefit  of  my  beloved  daughter,  Martha  S.  Barksdale,  for  and 
daring  her  natural  life,  free  from  the  debts,  contracts,  and  engagements  of 
V.3— 86 
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any  husband  to  whom  she  may  be  allied,  or  the  claims  of  his  creditors;  and 
upon  the  death  of  my  said  daughter,  Martha  S.  Barksdale,  it  is  my  will,  iU' 
tention,  and  desire  that  the  trusteeship  above  created  in  my  executor  or  ex- 
ecutors over  the  said  part  of  my  real  estate  and  personal  property  shall  im- 
mediately dissolve  and  expire;  and  if  my  said  daughter,  Martha  S.  Barks- 
dale,  shall  have  any  lawful  issue  living  at  the  time  of  her  death,  then  I  give 
and  devise  the  said  part  of  my  real  and  personal  property  to  such  issue,  him, 
her,  or  them,  and  their  heirs  forever." 

A  tract  of  land  known  as  the  Hill  Place,  in  St.  Luke's  parish, 
S  South  Carolina,  was  a  part  of  the  estate  so  devised.  Martha  S.  Barks- 
•  dale,  named  in  the  will,  entered  into  possession^of  the  Hill  Place, 
under  the  devise,  and  continued  in  possession  until  dispossessed,  in  con- 
sequence of  the  tax  sale  hereinafter  mentioned.  After  the  making  of 
the  will  she  became  the  lawful  wife  of  Joseph  A.  Lawton.  The  ap- 
pellee is  her  lawful  and  only  living  issue.  In  November,  1862,  the 
direct  tax  commissioners  of  the  United  States  assessed  a  direct  tax 
on  the  Hill  Place,  amounting  to  $88,  and  in  December,  1873,  (a  mis- 
take, probably,  for  1863,)  it  was  sold  for  non-payment  of  the  tax. 
The  umount  of  the  tax,  penalty,  interest,  and  costs,  was  $170.50. 
The  property  was  "struck  off  for  the  United  States  by  the  tax  com- 
missioners," for  the  sum  of  $1,100,  and  a  tax  certificate,  which  is 
now  on  file  in  the  office  of  the  commissioner  of  internal  revenue,  was 
issued  therefor,  but  no  money  was  paid,  "the  tax  commissioners  hav- 
ing bid  in  the  property  for  the  United  States."  The  board  of  tax 
commissioners  took  possession  of  the  land  in  the  name  of  the  United 
States,  and  from  time  to  time  leased  the  same.  The  amount  realized 
from  the  leasing  does  not  appear.  The  United  States  are  still  in 
possession  of  50  acres.  The  remainder  was  sold  at  public  sale  in 
December,  1875,  for  $180,  under  the  provisions  of  the  Act  of  June  8, 
1872,  c.  837,  (17  St.  830.)  No  application  under  that  act  and  the 
acts  supplementary  thereto,  for  redemption  of  the  property,  was  ever 
made.  It  does  not  appear  that  the  appellee  ever  parted  with  his  in- 
terest in  the  remainder  of  the  tract,  except  as  dispossessed  by  the  tax 
sale,  or  that  he  ever  assigned  his  right  to  receive  the  surplus  remain- 
ing from  the  purchase  money.  Mrs.  Lawton  died  in  April,  1880.  It 
does  not  appear  that  during  her  life-time  any  demand  was  made  upon 
the  treasury  for  the  surplus.  In  May,  1882,  the  appellee  applied  to 
the  secretary  of  treasury  for  any  surplus  proceeds  of  the  sale  which 
might  be  in  the  treasury.  No  action  was  taken  thereon,  and  nothing 
3  has  been  paid  to  the  appellee  on  such  application. 
^  •  We  think  that  this  case  is  governed  by  the  rulings  of  this  court  in 
U.  S.  V.  Taylor,  104  U.  S.  216.  In  that  case  the  land  sold  for  the 
non-payment  of  the  tax  was  sold  to  a  person  who  paid  the  purchase 
money  to  the  United  States,  and  the  surplus  proceeds  were  in  the 
treasury.  It  was  held  that  the  provision  of  section  36  of  the  act  of 
August  5,  1861,  c.  46,  (12  St.  292,)  in  regard  to  the  surplus  of  tho 
proceeds  of  sale,  was  not  repealed  by  anything  in  section  12  or  any 
other  section  of  the  act  of  June  7,  1862,  c.  98,  (12  St.  422.)     It  was 
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also  held  that  the  court  of  claims  had  jarisdiction  of  a  suit  for  such 
proceeds  when  the  application  to  the  secretary  of  the  treasury  and 
the  bringing  of  the  suit  therefor,  both  of  them,  occurred  more  than 
six  years  after  the  sale  for  the  non-payment  of  the  tax. 

The  present  case  differs  from  the  Taylor  Case  only  in  this,  that  the 
land  was  in  this  case  bought  in  by  the  tax  commissioners  for  the 
United  States,  and  no  money  was  paid  on  the  sale.  It  was  so  bought 
in  for  a  sum  which  exceeded  by  $929.50  the  tax,  penalty,  interest, 
and  costs.  This  was  done  under  the  authority  of  section  7  of  the  act 
of  June  7,  1862,  as  amended  by  the  act  of  February  6,  1863,  c.  21, 
(12  St.  640,)  which  authorized  the  commissioners  to  bid  off  for  the 
United  States  land  sold  for  the  tax,  at  a  sum  not  exceeding  two-thirds 
of  its  assessed  value,  unless  some  person  should  bid  a  higher  sum, 
and  also  provided  that  at  a  sale  any  land  which  might  be  selected, 
under  the  direction  of  the  president,  for  government  use,  might  be 
bid  in  by  the  commissioners,  under  the  direction  of  the  president,  for 
and  struck  off  to  the  United  States.  The  land  in  the  present  case 
having  been  "struck  off  for"  and  "bid  in"  for  the  United  States  at 
the  sum  of  $1,100,  we  are  of  opinion  that  the  surplus  of  that  sum, 
beyond  the  $170.50  tax,  penalty,  interest,  and  costs,  must  be  regarded 
as  being  in  the  treasury  of  the  United  States,  under  the  provisions  of 
section  36  of  the  act  of  1861,  for  the  use  fif  the  owner,  in  like  man- 
ner as  if  it  were  the  surplus  of  purchase  money  received  by  the  United  S 
States  from  a  third  person  on  a  sale  of  the  land  to  such  person*for* 
the  non-payment  of  the  tax.  It  was  unnecessary  to  go  through  any 
form  of  paying  money  out  of  the  treasury  to  any  officer  and  then  pay- 
ing it  in  again  to  be  held  for  the  owner  of  the  land.  But,  so  far  as 
such  owner  is  concerned,  the  surplus  money  is  set  aside  as  his  as  fully 
as  if  it  had  come  from  a  third  person.  If  a  third  person  had  bid 
$1,099  in  this  case,  there  would  have  been  a  surplus  of  $928.50  paid 
into  the  treasury  and  held  for  the  owner.  It  can  make  no  difference 
that  the  United  States  acquired  the  property  by  bidding  one  dollar 
more.  To  withhold  the  surplus  from  the  owner  would  be  to  violate 
the  fifth  amendment  to  the  constitution,  and  deprive  him  of  his  prop- 
erty without  due  process  of  law  or  take  his  property  for  public  use 
without  just  compensation.  If  he  affirms  the  propriety  of  selling  or 
taking  more  than  enough  of  his  land  to  pay  the  tax  and  penalty  and 
interest  and  costs,  and  applies  for  the  surplus  money,  he  must  re- 
ceive at  least  that. 

The  appellants  rely  very  much  on  the  provisions  of  section  12  of 
the  act  of  1862,  which  require  that  one-half  of  the  proceeds  of  subse- 
quent leases  and  sales  of  land  struck  off  to  the  United  States  at  a  sale 
for  the  non-payment  of  the  tax,  shall  be,  under  certain  circumstances, 
paid  to  the  state  in  which  the  land  lies;  and  contend  that  those  pro- 
visions apply  to  the  land  in  this  case  bought  in  under  the  act  of  1863. 
The  view  urged  is  that  if  the  United  States  pays  to  the  appellee  the 
$929.50,  and  to  the  state  one-half  of  the  proceeds  of  subsequent  leases 
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and  sales  of  the  land,  they  will  pay  out  more  than  the  surplus  of  the 
proceeds  of  the  original  sale.  It  is  not  necessary  to  determine  whether 
section  12  of  the  act  of  1862  applies  to  the  land  in  this  case,  even  if 
it  would  be  proper  to  do  so  in  a  case  where  the  state  is  not  repre- 
sented, as  a  claimant  to  the  proceeds  of  leases  and  sales.  No  ques- 
tion as  to  the  disposition  of  such  proceeds  can  properly  affect  the 
right  of  the  appellee  to  this  surplus  money.  His  claim  is  to  the  surplus 
money  arising  on  the  original  sale  and  not  to  any  proceeds  of  any 
dealing  with  the  land  by  the  United  States  afterwards. 

The  application  made  to  the  secretary  of  the  treasury  for  the  sur- 

Splus  not  having  been  complied  with,  the  appellee  was  entitled  to  bring 

^this  suit,  as  on  an  implied  contract  to  pay  over*the  surplus.     It  not 

having  been  paid  to  the  trustees  under  the  will,  or  to  the  life-tenant» 

the  appellee,  as  remainder-man,  is  clearly  entitled  to  it. 

The  judgment  of  the  court  of  claims  is  affirmed. 


(110  u.  S.  97) 

Hilton  and  another  v.  Mebbtft,  Collector,  etc.,  of  the  Port  of  New 

,        York. 

(Filed  January  14, 1884.) 

CuBTom  DxrnES^APFBAiSAL— Right  of  AppsaIi  Dbkibd— Dub  Process  of 
Law—Amendbd  Kbpobt. 

Under  the  statutes  of  the  United  States,  the  appraisal  of  imported  merchandise  by 
the  custom  officers  is  final,  and  cannot  be  reviewed  in  action  at  law,  unless  im- 
peached on  the  ground  of  fraud. 

The  denial  of  the  ri^ht  to  bring  an  action  for  the  recovery  of  duties  paid  under  an 
excessive  valuation  does  not  deprive  the  importer  of  his  property  without  due 
process  of  law. 

The  general  appraiser  is  at  liberty  to  amend  his  report  after  it  has  been  presented 
to  the  collector. 

Bartlett  Y,Kane,  16  How.  263,  approved. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  was  a  suit  brought  by  the  plaintiffs  in  error,  who  were  plain- 
tiffs in  the  circuit  court,  to  recover  the  sum  of  $1,037.40,  an  alleged 
excess  of  duties  exacted  by  the  defendant  as  collector  of  customs  at 
the  port  of  New  York,  on  two  cases  of  kid  gloves  imported  by  plain- 
tiffs from  Paris,  France,  in  the  steamer  Mosel,  in  June,  1878.  The 
complaint  alleged  that  the  plaintiffs  made  due  protest  at  the  time  of 
paying  such  excessive  duties,  and  made  due  and  timely  appeal  to  the 
secretary  of  the  treasury,  who  affirmed  the  decision  of  defendant  by 
which  said  duties  were  exacted.  The  answer  denied  that  the  duties 
exacted  were  excessive,  and  averred  that  they  were  according  to  the 
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rule  imposed  by  law.  The  case  was  tried  by  a  jury,  who,  after  hear- 
ing the  evidence,  returned,  by  direction  of  the  court,  a  verdict  for 
defendant,  upon  which  judgment  for  costs  was  entered  in  his  favor. 
To  reverse  that  judgment  this  writ  of  error  is  prosecuted. 

H.  E.  Tremaine,  for  plaintiffs  in  error. 

SoL  Oen.  PhiUips,  for  defendant  in  error.  » 

•Woods,  J.  It  appears  from  the  bill  of  exceptions  found  in  the* 
record  that  the  withdrawal  entry  of  the  packages  on  which  the  duty 
occasioning  this  controversy  arose  was  made  October  23,  1878.  The 
local  appraiser  made  and  reported  to  the  collector  his  appraisement 
of  the  goods.  The  importers  being  dissatisfied  therewith,  demanded 
a  reappraisement  according  to  law,  which  was  allowed,  and  a  mer- 
chant appraiser  appointed  to  be  associated  with  one  of  the  general 
appraisers.  The  merchant  appraiser  made  an  appraisement  of  the 
standard  gloves  at  42  francs  per  dozen,  and  of  the  invoice  at  16,613.10 
francs,  which  corresponded  with  the  importer's  invoice  and  entered 
valuation  of  the  merchandise  in  question.  The  general  appraiser 
made  a  report  of  his  appraisement  on  the  same  day,  in  which  he  put 
the  value  of  the  standard  gloves  at  52  francs,  and  the  total  valuation 
at  20,282.85  francs.  Upon  receiving  these  and  other  appraisements, g 
the  collector  •wrote  to  the  general  appraiser  a  letter  dated  October* 
10,  1878,  in  which  he  said: 

"I  have  received  the  reports  on  the  reappraisement  of  gloves  entered  by 
Wilmerding,  Hoguet  &  Ck>.,  per  S.  S.  Lessing;  Iselin,  Neeser  &  Ck>.,  perS.  S. 
Pereire;  and  A.  T.  Stewart  &  Co.,  per  S.  S.  Mosel,  together  with  a  mass  of 
testimony  taken  at  the  hearing,  and  a  special  report  from  yourself,  giving  in 
extenso  your  reasons  for  differing  from  the  merchant  appraisers  in  these  cases. 
The  merchant  appraisers  sustain  the  invoices  or  entered  value,  while  you  ad- 
vance the  value  in  two  of  the  cases  upwards  of  20  per  cent.  The  law  requires 
the  collector,  in  cases  of  difference,  to  decide  between  the  merchant  and  gen- 
eral appraiser.  I  find  that  it  has  been  the  almost  universal  practice  for  the  col- 
lector, under  these  circumstances,  to  adopt  the  higher  valuation.  Unwill- 
ing to  accept  this  easy  method  of  disposing  of  troublesome  questions,  and 
believing  it  to  be  the  duty  of  a  government  officer,  while  carefully  protect- 
ing the  revenue,  to  see  that  no  injustice  is  done  to  the  merchant,  I  have 
personally  devoted  much  time  and  attention  to  the  examination  of  the  evi- 
dence presented. 

'*It  is  a  matter  of  surprise  that  three  < discreet'  merchants  should  differ 
so  widely  from  the  general  appraiser.  With  no  disposition  to  evade  the  re- 
sponsibility placed  upon  me  by  the  law,  I  consider  that  the  interests  involved 
and  the  vexatious  delays  in  reaching  a  satisfactory  conclusion  require  that 
an  effort  should  be  made  to  fix  a  value  which  will  remain  unchallenged.  I 
have  therefore  to  suggest  that  you  re-examine  the  evidence,  in  the  hope  that 
a  result  may  be  reached  which  shaU  not,  on  the  one  hand,  make  it  appear 
that  the  merchants  of  New  York  cannot  be  relied  upon  to  give  a  fair  hear- 
ing and  correct  judgment  on  a  question  of  value,  or,  on  the  other  hand, 
that  the  government  seeks  and  enforces,  by  its  might,  that  which  is  unjust. 
I  would  call  your  attention  to  the  conflicting  evidence  as  to  the  similarity 
of  the  glove  marketed  in  London  and  New  York.  I  would  also  call  your 
attention  to  the  amount  to  be  added  per  button  to  represent  the  true  value. 
I  find  it  difficult,  from  the  evidence,  to  fix  this  amount  at  five  francs  per 
dozen.    The  three  reports  are  returned  herewith." 
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To  this  letter  the  general  appraiser  replied,  by  letter  of  the  same 

edate,  stating,  among  other  things,  as  follows: 

o 

•  *  "As  to  the  invoices  under  consideration  I  do  not  feel  at  liberty  to  formally 
withdraw  the  reports  1  have  already  presented,  because  they  were  founded 
on  the  evidence  received  on  the  reappraisements,  and  I  tliink  it  best  that 
they  should  stand  as  expressing  my  convictions  based  on  that  evidence.  If, 
however,  you  are  willing  to  retain  them  as  memoranda  for  that  purpose,  and 
will  accept  as  substitutes  therefor  the  additional  reports  which  I  present  here- 
with, and  have  designated  as  *  amended '  reports,  1  shall  feel  that  I  have  met, 
to  the  best  of  my  ability,  the  considerations  which  your  letter  sets  forth." 

The  amended  report  of  the  general  appraiser  fixed  the  value  of  the 
merchandise  in  question  in  this  case  at  49  francs.  The  collector  on 
October  23,  1878,  assessed  the  duty,  50  per  cent,  ad  valorem,  on  the 
merchandise,  based  on  a  valuation  of  the  standard  glove  at  49  francs, 
adopting  the  appraisment  returned  in  the  amended  report  of  the 
general  appraiser,  that  being  an  advance  of  the  invoice  value  of  16.2 
per  cent.,  and  imposed  an  additional  duty  of  20  per  cent,  ad  valorem 
on  account  of  undervaluation  in  the  entry.  The  importers,  the 
plaintiffs  in  error,  duly  protested  against  the  action  of  the  collector 
and,  under  protest,  paid  the  duties  assessed,  and  appealed  to  the  sec- 
retary of  the  treasury,  who,  on  November  11,  1878,  approved  the 
decision  of  the  collector,  holding,  however,  that  the  correctness  of  the 
valuation  was  not  a  matter  subject  to  appeal.  Upon  the  trial  of  the 
case  the  plaintiffs  offered  in  evidence  the  record  of  the  proceedings 
before  the  merchant  appraiser  and  the  general  appraiser,  including 
the  testimony  and  various  documents  before  those  officers,  and  sub- 
sequently before  the  collector.  They  also  offered  the  testimony  of 
one  Hildreth,  an  expert,  and  others,  to  show  the  foreign  market  value 
of  gloves  at  the  principal  markets  of  France,  whence  the  merchandise 
in  question  was  imported.  They  also  offered  the  testimony  of  the 
collector  to  show  all  the  facts  within  his  knowledge,  or  officially  acted 
upon  by  him,  in  relation  to  the  invoice  in  question,  and  to  show  what 
his  experience  was  in  valuing  kid  gloves.  They  also  offered  to  prove 
gthe  cost  of  the  manufacture  of  goods  similar  to  those  in  question. 

•  All  the  evidence*so  offered  was  excluded  by  the  court,  and  the  plain- 
tiffs excepted. 

It  also  appears  from  the  bill  of  exceptions  that  the  plaintiffs*  coun- 
sel claimed  the  right  to  go  to  the  jury  upon  the  questions :  (1)  whether 
the  collector,  acting  as  appraiser,  fully  and  fairly  examined  the  goods; 
(2)  whether  the  goods  were  invoiced  at  their  fair  and  actual  value  in 
the  principal  markets  of  France  at  the  time  of  the  exportation;  (3) 
whether  a  fair  examination  of  the  goods  was  made  by  the  general 
appraiser,  associated  with  the  merchant  appraiser,  when  that  matter 
was  referred  to  him;  (4)  whether  the  facts  stated  in  the  protests  to  the 
appraisers  had  been  established  by  the  evidence;  and  (5)  whether 
the  appraisers  followed  the  evidence  before  them  or  disregarded  it, 
and  whether  the  collector  disregarded  the  evidence  or  was  negligent 
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in  his  appraisal.  The  plaintiffs  also  asked  the  court  to  charge  the 
jury  that  if  the  collector  did  not  fully  and  fairly  examine  the  goods, 
then  the  verdict  need  not  necessarily  follow  the  appraisement;  and 
that,  the  general  appraiser  not  having  re-examined  the  goods  after 
he  made  his  first  report,  the  jury  was  not  concluded  by  his  report  at 
49  francs,  or  the  collector's  action  thereon.  The  court  refused  to 
submit  the  questions  aforesaid  to  the  jury  or  to  charge  the  jury  as 
requested,  and  the  plaintiffs  excepted.  The  bill  of  exceptions  further  . 
states  that  no  claim  was  made  to  submit  to  the  jury  any  question  of 
fraud  on  the  part  of  the  collector  or  appraiser,  and  that  no  claim  was 
made  during  the  trial  that  any  excluded  evidence  was  offered  for  the 
purpose  of  showing,  or  did  show  or  tried  to  show,  fraud  on  the  part  of 
the  government  ofKcers. 

The  question  presented  by  the  exceptions  of  plaintiffs  is  whether 
the  valuation  of  merchandise  made  by  the  custom  officers  under  the 
statutes  of  the  United  States,  for  the  purpose  of  levying  duties 
thereon,  is,  in  the  absence  of  fraud  on  the  part  of  the  officers,  conclu- 
sive on  the  importer,  or  whether  it  is  reviewable  in  an  action  at  law 
brought  by  the  importer  to  recover  back  duties  paid  under  protest.  S 
The  solution  of  this  question  depends  upon  the  provisions  of* the  acts^ 
of  congress  regiilating  the  subject,  which  are  as  follows: 

Section  2900  declares,  in  substance,  that  the  owner,  etc.,  of  any 
merchandise,  may,  when  he  shall  produce  the  original  invoice  to  the 
collector,  and  make  and  verify  his  written  entry,  and  not  afterwards 
make  such  addition  to  the  cost  or  value  given  in  the  invoice  as  shall 
raise  the  same  to  the  actual  market  value  at  the  time  of  importation 
in  the  principal  markets  of  the  country  from  which  the  same  has 
been  imported,  and  the  collector  shall  cause  such  actual  market  value 
to  be  appraised,  and  if  such  appraised  value  shall  exceed  by  10  per 
centum  or  more  the  value  declared  in  the  entry,  then  there  shall  be 
collected  in  addition  to  the  duties  imposed  by  law,  a  duty  of  20  per 
cent,  ad  valorem  on  such  appraised  value. 

Section  2902  declares  that  "it  shall  be  the  duty  of  the  appraisers 
of  the  United  States,  and  every  of  them,  and  every  person  who  shall 
act  as  such  appraiser,  or  of  the  collector  and  naval  officer,  as  the 
case  may  be,  by  all  reasonable  ways  and  means  in  his  or  their  power, 
to  ascertain,  estimate,  and  appraise  the  true  and  actual  market  value 
and  wholesale  price,  any  invoice  or  affidavit  thereto  to  the  contrary 
notwithstanding,  of  the  merchandise  at  the  time  of  exportation,  and 
in  the  principal  markets  of  the  country  whence  the  same  has  been 
imported  into  the  United  States,  and  the  number  of  such  yards,  par- 
cels or  quantities,  and  such  actual  market  value  or  wholesale  price 
of  every  of  them,  as  the  case  may  require." 

Section  2906  provides  that  "when  an  ad  valorem  rate  of  duty  is 
imposed  on  any  imported  merchandise,  or  when  the  duty  imposed 
shall  be  regulated  by  or  directed  to  be  estimated  or  based  upon  the 
value  of  the  square  yard,  or  of  any  specified  quantity  or  parcel  of 
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Buch  merchandise,  the  collector  •  *  •  shall  cause  the  actual 
market  value  or  wholesale  price  thereof  at  the  period  of  exportation 
to  the  United  States  in  the  principal  markets  of  the  country  from 
which  the  same  has  been  imported  to  be  appraised,  and  such  ap- 
praised value  shall  be  considered  the  value  on  which  the  duty  shall 

^  be  assessed." 

7    *  Section  2923  is  as  follows: 

"The  appraisers,  or  the  collector  and  naval  officer,  as  the  case  may  be,  may 
call  before  them  and  examine  upon  oath  any  owner,  importer,  consignee,  or 
other  person,  touching  any  matter  or  thing  which  they  may  deem  material 
in  ascertaining  the  true  market  value  or  wholesale  price  of  any  merchandise 
imported,  and  require  the  production  on  oath  to  the  collector,  or  to  any  per- 
manent appraiser,  of  any  letters,  accounts  or  invoices  in  his  possession  relat- 
ing to  the  same.  All  testimony  in  writing,  or  depositions,  taken  by  virtue 
of  this  section,  shall  be  filed  in  the  collector's  office,  and  preserved  for  future 
use  or  reference,  to  be  transmitted  to  the  secretary  of  the  treasury  when  he 
shall  require  the  same." 

Section  2929  provides  that  the  principal  appraisers  shall  revise  and 
correct  the  report  of  the  assistant  appraisers  as  they  may  judge 
proper,  and  report  to  the  collector  their  decision  thereon,  who,  if  he 
deems  any  appraisement  of  goods  too  low,  may  order  a  reappraise- 
ment,  either  by  the  principal  appraisers  or  by  three  merchants  desig- 
nated by  him  for  that  purpose,  and  may  cause  the  duties  to  be 
charged  accordingly. 

Section  2930  is  as  follows : 

"If  the  importer,  owner,  agent,  or  consignee  of  any  merchandise  shall  be 
dissatisfied  with  the  appraisement,  and  shall  have  complied  with  the  forego- 
ing requisitions,  he  may  forthwith  give  notice  to  the  collector,  in  writing,  of 
such  dissatisfaction ;  on  receipt  of  which  the  collector  shall  select  one  discreet 
and  experienced  merchant  to  be  associated  with  one  of  the  general  appraisers 
wherever  practicable,  or  two  discreet  and  experienced  merchants,  citizens  of 
the  United  States,  familiar  with  the  character  and  value  of  the  goods  in 
question,  to  examine  and  appraise  the  same,  agreeably  to  the  foregoing  pro- 
visions; and  if  they  shall  disagree,  the  collector  shall  decide  between  them, 
and  the  appraisement  thus  determined  shall  be  final  and  deemed  to  be  the  true 
value,  and  the  duties  shall  be  levied  thereon  accordingly.*' 

e  Section  2949  provides  that  the  secretary  of  the  treasury  from  time 
•  to  time  shall  establish  such  rules  and  regulations/not  inconsistent 
with  the  laws  of  the  United  States,  to  secure  a  just,  faithful,  and  im- 
partial appraisement  of  all  merchandise  imported  into  the  United 
States,  and  just  and  proper  entries  of  the  actual  market  value  or 
wholesale  price  thereof. 

These  provisions  of  the  statute  laws  show  with  what  care  congress 
has  provided  for  the  fair  appraisal  of  imported  merchandise  subject 
to  duty,  and  they  show  also  the  intention  of  congress  to  make  the 
appraisal  final  and  conclusive.  When  the  value  of  the  merchandise 
is  ascertained  by  the  officers  appointed  by  law,  and  the  statutory 
provisions  for  appeal  have  been  exhausted,  the  statute  declares  that 
the  "appraisement  thus  determined  shall  be  final  and  deemed  to  be  the 
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true  value,  and  the  duties  shall  be  levied  thereon  accordingly."     This 
language  would  seem  to  leave  no  room  for  doubt  or  construction. 

The  contention  of  the  appellants  is  that  after  the  appraiaal  of 
merchandise  has  been  made  by  the  assistant  appraiser,  and  has  been 
reviewed  by  the  general  appraiser,  and  a  protest  has  been  entered 
against  his  action  by  the  importer,  and  the  collector  has  appointed  a 
special  tribunal,  consisting  of  a  general  and  merchant  appraiser,  to 
fix  the  value,  and  they  have  reported  each  a  different  valuation  to  the 
collector,  who  has  decided  between  them  and  fixed  the  valuation  upon 
which  the  duties  were  to  be  laid,  the  importer  is  in  every  such  case 
entitled  to  contest  still  further  the  appraisement  and  have  it  reviewed 
by  a  jury  in  an  action  at  law  to  recover  back  the  duties  paid.  After 
congress  has  declared  that  the  appraisement  of  the  customs  officers 
should  be  final  for  the  purpose  of  levying  duties,  the  right  of  the  im- 
porter to  take  the  verdict  of  a  jury  upon  the  correctness  of  the  ap- 
praisement should  be  declared  in  clear  and  explicit  terms.  So  far 
from  this  being  the  case,  we  do  not  find  that  congress  has  given  the 
right  at  all.  If,  in  every  suit  brought  to  recover  duties  paid  under 
protest,  the  jury  were  allowed  to  review  the  appraisement  made  by 
the  customs  officers,  the  result  would  be  great  uucertainty  and  in- 
equality in  the  collection  of  duties  on  imports.  It  is  quite  possible 
that  no  two  juries  would  agree  upon  the  value  of  different  invoices 
of  the  same  goods.  The  legislation  of  congress,  to  which  we  haveS 
referred,  was  designed,  as  it^appears  to  us,  to  exclude  any  such  method^ 
of  ascertaining  the  dutiable  value  of  goods.  This  court,  in  referring 
to  the  general  policy  of  the  laws  for  the  collection  of  duties,  said,  in 
Bartlett  v.  Kaney  16  How.  263 :  "The  interposition  of  the  courts  in 
the  appraisement  of  importations  would  involve  the  collection  of  the 
revenue  in  inextricable  confusion.**  And,  referring  to  section  3  of 
the  act  of  March  8,  1851,  which  is  reproduced  in  section  2930,  Bev. 
St.,  this  court  declared,  in  Belcher  v.  Linn,  24  How.  508,  that,  in  the 
absence  of  fraud,  the  decision  of  the  customs  officers  "is  final  and 
conclusive,  and  their  appraisement,  in  contemplation  of  law,  becomes, 
for  the  purpose  of  calculating  and  assessing  the  duties  due  to  the 
United  States,  the  true  dutiable  value  of  the  importation."  To  the 
same  effect,  see  Tappan  v.  U.  S.  2  Mason,  393,  and  Bailey  v.  Oood- 
rich,  2  Cliff.  600. 

The  appellants  contend,  however,  that  the  right  to  review  the  ap- 
praisement of  the  customs  officers  by  a  jury  trial  is  given  to  the  im- 
porter  by  sections  2931  and  8011  of  theBevised  Statutes.  The  first 
of  these  sections  provides  that  on  the  entry  of  any  merchandise  the 
decision  of  the  collector  as  to  the  rate  and  amount  of  duties  shall  be 
final  and  conclusive,  unless  the  importer  shall,  within  10  days  after 
the  ascertainment  and  liquidation  of  the  duties  by  the  proper  officers 
of  the  customs,  give  notice  in  writing  to  the  collector  on  each  entry, 
if  dissatisfied  with  his  decision,  setting  forth  distinctly  and  specific- 
ally the  grounds  of  his  objection  thereto,  and  shall  within  80  days 
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after  such  ascertainment  and  liquidation  appeal  therefrom  to  the  secre- 
tary of  the  treasury,  and  the  decision  of  the  secretary  on  such  ap- 
peal shall  be  final  and  conclusive,  and  such  merchandise  shall  be  lia- 
ble to  duty  accordinf^ly,  unless  suit  shall  be  brought  within  90  dayp 
after  such  decision  of  the  secretary  of  the  treasury.  Section  8011 
provides  that  any  person  who  shall  have  made  payment  under  protest 
of  any  money  as  duties,  when  such  amount  of  duties  was  not,  or  was 
not  wholly,  authorized  by  law,  may  maintain  an  action,  which  shall 
be  triable  by  jury,  to  ascertain  the  validity  of  such  demand  and  pay- 
Sment  of  duties,  and  to  recover  back  any  excess  so  paid;  but  no  re- 
«  covery  shall  be  allowed  in  such  action  unless  a  protest *and  appeal 
shall  have  been  taken  as  prescribed  in  section  2931.  The  argument 
is  that  by  these  sections  the  appraisement  which  had  been  declared 
final  by  section  2930  is  opened  for  review  by  a  jury  trial.  Such  is 
not,  in  our  opinion,  a  fair  construction  of  the  legislation.  Consider- 
ing the  acts  of  congress  as  establishing  a  system,  and  giving  force  to 
all  the  sections,  its  plain  and  obvious  meaning  is  that  the  appraise- 
ment of  the  customs  officers  shall  be  final,  but  all  other  questions  re- 
lating to  the  rate  and  amount  of  duties  may,  after  the  importer  has 
taken  the  prescribed  steps,  be  reviewed  in  an  action  at  law  to  recover 
duties  unlawfully  exacted.  The  rate  and  amount  of  duties  depends 
on  the  classification  of  the  imported  merchandise — that  is  to  say,  on 
what  schedule  it  belongs  to.  Questions  frequently  arise  whether  an 
enumerated  article  belongs  to  one  section  or  another,  and  section  2499 
of  the  Bevised  Statutes  provides  that  there  shall  be  levied  on  every 
non-enumerated  article  which  bears  a  similitude  either  in  material, 
quality,  texture,  or  the  use  to  which  it  may  be  applied,  to  any  enum- 
erated article  chargeable  with  duty,  the  same  rate  of  duty  which  is 
levied  and  charged  on  the  enumerated  article  which  it  most  resem- 
bles in  any  of  the  particulars  before  mentioned.  In  determining  the 
rate  and  amount  of  duties,  the  value  of  the  merchandise  is  one  fac- 
tor, the  question  what  schedule  it  properly  falls  under  is  another. 

Congress  has  said  that  the  valuation  of  the  customs  officers  shall 
be  final,  but  there  is  still  a  field  left  for  the  operation  of  the  sections 
on  which  the  plaintiffs  in  error  rely.  Questions  relating  to  the  class- 
ification of  imports,  and  consequently  to  the  rate  and  amount  of  duty, 
are  open  to  review  in  an  action  at  law.  This  construction  gives  ef- 
fect to  both  provisions  of  the  law.  If  we  yield  to  the  contention  and 
construction  of  plaintiffs  in  error,  we  must  strike  from  the  statute  the 
clause  which  renders  the  valuation  of  dutiable  merchandise  final. 
We  are  of  opinion,  therefore,  that  the  valuation  made  by  the  customs 
officers  was  not  open  to  question  in  an  action  at  law  as  long  as  the 
^  officers  acted  without  fraud  and  within  the  power  conferred  on  them 
^  by  the  statute.  The  evidence  offered^by  the  plaintiffs,  and  ruled  out 
by  the  court,  tended  only  to  show  carelessness  or  irregularity  in  the 
discharge  of  their  duties  by  the  customs  officers,  but  not  that  they 
were  assuming  powers  not  conferred  by  the  statute,  and  the  questions 
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which  the  plaintiffs  in  error  proposed  to  submit  to  the  jary  were,  in 
the  view  we  take  of  the  statute,  immaterial  and  irrelevant. 

The  plaintiffs  in  error  make  the  further  point  that  the  merchant 
appraiser  having  appraised  the  goods  in  question  at  42  francs,  and 
the  general  appraiser  at  52  francs,  the  law  which  made  it  the  duty  of 
the  collector  to  decide  between  them  required  him  to  adopt  one  valu- 
ation or  the  other,  and  did  not  authorize  him  to  fix  a  valuation  of  hia 
own  between  those  made  by  the  merchant  and  general  appraisers, 
and  that  his  appraisement  at  49  francs  was  beyond  his  powers  and 
unauthorized  by  law,  and  consequently  void.  Without  deciding 
whether  this  construction  of  the  law  is  the  correct  one,  we  reply  that 
the  bill  of  exceptions  shows  that  after  making  his  first  report,  the 
general  appraiser  filed  an  amended  report,  in  which  he  placed  his 
valuation  at  49  francs,  which  was  adopted  by  the  collector.  The 
right  of  the  appraiser  to  amend  his  report  was  distinctly  recognized 
in  this  court  in  Bartlett  v.  Kane,  16  How.  ubi  supra.  The  informal 
character  of  this  amended  report  could  not  affect  the  power  of  the 
collector  to  act  in  the  premises. 

Plaintiffs  in  error  contend  further  that  a  denial  of  the  right  to 
bring  an  action  at  law  to  recover  duties  paid  under  an  alleged  exces- 
sive valuation  of  dutiable  merchandise,  is  depriving  the  importer  of 
his  property  without  due  process  of  law,  and  is  therefore  forbidden 
by  the  constitution  of  the  United  States.  The  cases  of  Murray's 
Lessee  v.  Hoboken  Land  <£  Imp.  Co.  18  How.  272,  and  Springer  v.  U. 
S.  102  U.  S.  586,  are  conclusive  on  this  point  against  the  plaintiffs 
in  error. 

We  find  no  error  in  the  record.  The  judgment  of  the  circuit  court 
musti  therefore^  be  afi&rmed. . 


(110  n.  S.  162) 

BissELL  V,  Township  of  Spbino  Yallbt,  Oherokee  County,  Kansas. 

(January  21, 1S84.) 

TOWHSHIP  BOKDS— STATUTORT  RbQUIRBMBNTS— LaWB  of  EANSAS—RBGIffrRATION 

— Notice. 

.  Under  the  laws  of  Kansas  of  1870,  e,  90,  authorizing  the  Issue  of  township  bonds 
which  provides  that  after  the  requisite  vote  in  favor  of  the  issue  *•  the  board  of 
county  commissioners  shall  order  the  county  clerk  to  make  such  subscription 
in  the  name  of  the  township,  and  shall  cause  such  bonds  as  may  be  required  bv 
the  terms  of  said  vote  and  subscription  to  be  issued  in  the  name  of  such  town- 
ship, to  be  signed  by  the  chairman  of  the  board,  and  attested  by  the  clerk,  un- 
der the  seal  of  the  county,"  fields  that  the  signature  of  the  clerk  was  essential 
to  the  validity  of  the  bonds,  even  though  he  had  no  discretion  to  withhold  it. 

A  township  is  not  estopped  by  recitals  in  instruments  purporting  to  be  its  bonds 
unless  they  actually  are  such,  and  have  been  duly  executed ;  and  an  innocent 
holder  for  value  is  in  no  better  position  than  the  obligee. 
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Under  the  laws  of  Kansas  of  1872,  6,  68.  {  16,  authorizing  the  registration  of  out* 
standing  honds,  wherein  it  is  proriaed  that  it  sliall  be  the  duty  of  the  auditoi 
of  state,  upon  the  registration  of  any  such  bonds,  ** within  ten  days  thereafter 
to  notify  the  officers  issuing  the  same  of  such  registration,  which  fact  shall  be 
entered  bv  such  officers  in  a  book  wherein  the  record  of  such  bonds  is  kept,  and 
such  bonus  shall  thereafter  be  considered  registered  bonds."  hsld^  that  no  such 
bonds  could  be  entitled  to  the  benefit  of  the  act  unless  due  compliance  with 
these  requisitionj  were  shown. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
}t  Kansas. 
Alfred  Enniif  for  plaintiff  in  error. 
S      W.  H.  Ro88ington,  for  defendant  in  error. 

•  Matthews,  J.  ^  This  was  an  action  brought  by  the  plaintiff  in  error 
to  recover  the  amount  of  certain  interest  coupons  attached  to  munici- 
pal bonds,  which,  it  is  alleged  in  the  petition  or  complaint,  were 
made,  issued,  and  delivered  by  the  defendant,  a  municipal  corpora- 
tion of  Kansas,  to  aid  in  the  construction  of  a  railroad  running  within 
and  through  its  corporate  limits,  under  and  in  pursuance  of  an  act 
of  the  legislature  of  the  state  of  Kansas,  entitled  "An  act  to  enable 
municipal  townships  to  subscribe  for  stock  in  any  railroad,  and  to 
provide  for  the  payment  of  the  same,"  approved  February  25,  1870, 
under  and  in  pursuance  of  an  order  of  the  board  of  county  commis- 
sioners of  the  county  of  Cherokee,  and  under  and  in  pursuance  of  a 
vote  of  more  than  three-fifths  of  the  qualified  voters  of  the  township, 
voting  at  an  election  duly  held  therein  for  such  purpose,  being  nego- 
tiable bonds  payable  to  bearer.  It  is  further  alleged  "that  after- 
wards, to-wit,  on  December  16,  A.  D.  1871,  each  of  the  said  bonds, 
with  all  the  interest  coupons  thereto  attached,  was  put  upon  the 
market  and  sold  and  delivered  to  bona  fide  purchasers  for  value,  the 
same  passing  from  hand  to  hand  like  other  negotiable  securities. 
That  afterwards,  to-wit,  on  April  11,  A.  D.  1872,  each  of  the  said 
bonds,  with  all  the  interest  coupons  thereto  attached,  was  duly  regis- 
tered in  the  office  of  the  auditor  of  the  state  of  Kansas,  according  to 
law,  and  the  fact  that  each  of  the  said  bonds  was  so  registered  was 
then  and  there,  under  the  hand  and  official  seal  of  the  said  auditor, 

8  in  writing  duly  certified  and  indorsed  upon  each  of  the  said  bonds,  a 

•  copy  of  which  said  certificate  and^indorsement  is  filed  herewith,  made 
part  hereof,  and  marked  Exhibit  B."  It  is  also  alleged  that  after  the 
issuing  and  delivering  of  the  said  bonds,  and  before  the  maturity, 
either  of  the  bonds  or  of  any  of  the  coupons  sued  upon,  they  were 
sold  and  delivered  to  the  plaintiff  for  the  phoe  of  90  cents  on  the  dol- 
lar thereof  in  cash. 

The  following  is  the  form  of  the  bond; 
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"No. .)  United  States  of  Amebioa.  (♦1,000. 

"OOUKTT  OF  OHEBOKEE,  STATE  OF  EANSAS. 

"Spring  Valley  Township  Bond. 

'^Ejiow  all  men  by  these  presents  that  Spring  Yallej  township,  county  of 
Cherokee,  state  of  Kansas,  acknowledges  itself  and  is  firmly  bound  to  the 
Atlantic  &  Pacific  Railroad  Company  in  the  sum  of  one  thousand  doUars, 
which  sum  the  said  township  therein  promises  to  pay  to  the  said  Atlantic 
&  Pacific  Bailroad  Company,  or  bearer,  at  the  office  of  Northrop  &  Chick, 
in  the  city  of  New  York,  and  state  of  New  York,  on  the  fifteenth  day  of 
December*  1886,  together  with  the  interest  on  the  first  day  of  July  in  each 
and  every  year,  until  this  bond  matures,  at  the  rate  of  seven  per  cent,  per 
annimi,  which  interest  shaU  be  payable  annually  on  the  presentation  and 
delivery  at  said  office  of  the  coupons  of  interest  hereto  attached. 

''This  bond  being  issued  under  and  pursuant  to  an  order  of  the  board  of 
county  commissioners  of  Cherokee  county,  in  the  state  of  Kansas,  by  virtue 
of  an  act  of  the  legislature  of  the  state  of  Kansas,  approved  February  25, 
1870,  entitled  'An  act  to  enable  municipal  townships  to  subscribe  for  stock 
in  any  railroad,  and  to  provide  for  the  payment  of  the  same;'  and  author- 
ized by  a  vote  of  the  people  taken  on  the  fourth  day  of  February,  1871,  as 
required  by  law,  upon  the  proposition  to  subscribe  one  hundred  and  fifty 
thousand  dollars  to  aid  in  the  construction  of  the  said  railroad,  which  pro- 
position was  voted  upon  on  the  day  aforesaid,  and  three-fifths  of  the  votes 
of  said  township  being  cast  in  favor  of  said  proposition.  ^ 

"In  testimony  whereof  the  said  board  of  county  commissioners  of  Cher-« 
okee  county  have  executed  this  bond  by  the  chairman  of^said  board,  under* 
the  order  thereof,  signing  his  name  hereunto,  and  by  the  clerk  of  said  board 
attesting  the  same  and  affixing  the  seal  of  said  board. 

"This  done  at  Columbus,  Cherokee  county,  this  fifteenth  day  of  December, 
1871. 

"[Seal  of  Cherokee  county,  Kansas.]  Wm.  H.  Clabk, 

"Chairman  Board  of  County  Commissioners. 

"J.  G.  DUNLAVY,  County  Clerk." 

The  certificate  of  registration  is  as  follows : 

"I,  A.  Thoman,  auditor  of  the  state  of  Kansas,  do  hereby  certify  that  thl^ 
bond  has  been  regularly  and  legally  issued,  that  the  signatures  thereto  are 
genuine,  and  that  such  bond  has  been  duly  registered  in  ray  office  in  accord- 
ance with  an  act  of  the  legislature,  entitled  <An  act  to  authorize  counties,  in- 
corporated cities,  and  municipal  townships  to  issue  bonds  for  the  purpose  of 
building  bridges,  aiding  in  the  construction  of  railroads,  or  other  works  of 
internal  improvement,  and  providing  for  the  registration  of  such  bonds,  the 
registration  of  other  bonds,  and  the  repealing  of  all  laws  in  conflict  there- 
with,' approved  March  2, 1872. 

"Witness  my  hand  and  official  seal,  this  eleventh  day  of  April,  1872. 

"[seal.]  a.  Thoman,  Auditor  of  State.'* 

The  defendant,  in  answer  to  the  petition,  pleaded  the  following  de- 
fense :  "That  it  ought  not  to  be  charged  with  the  said  supposed  debt, 
by  virtue  of  the  said  supposed  bonds  and  coupons,  because  it,  by  its 
attorneys,  says  that  J.  G.  Dunlavy,  whose  name  appears  on  said 
bonds  and  coupons  as  county  clerk,  never  signed  his  name  thereto  or 
thereon,  nor  ever  authorized  any  party  or  parties  to  sign  his  name 
thereto  or  thereon,  and  that  said  signature  is  not  his  signature.    Nor 
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did  he  affix  or  anthorize  to  be  affixed  the  seal  of  said  oonnty  of  Cher- 
okee to  said  bonds  or  coupons." 

To  this  the  plaintiff  demurred.     The  demurrer  was  overruled,  and 
Sthe  plaintiff  declining  to  reply,  judgment  was  rendered  for  the  de- 
?fendant,  to  review  which  this  writ  of  error  is* prosecuted.     The  as- 
signment of  error  relied  on  is  that  this  defense  being  insufficient  in 
6  law,  the  demurrer  thereto  should  have  been  sustained  and  judgment 

•  rendered  for  the  plaintiff.  *  The  plaintiff  in  error  contends  that  this 
judgment  is  erroneous  on  several  grounds,  which  we  proceed  to  con- 
sider in  their  order. 

1.  It  is  claimed,  in  the  first  place,  that  the  defense  is  not  sufficient, 
because  the  signature  of  the  county  clerk  is  not  essential  to  the  valid- 
ity of  the  bonds,  nor  that  the  county  seal  should  have  been  affixed 
thereto  by  him.  The  statute  of  Kansas,  (Laws  Kan.  1870,  c.  90, 
p.  189,)  under  which  the  bonds  in  question  purport  to  have  been 
issued,  contains  the  following  provisions : 

-     "Section  1.  Whenever  fifty  of  the  qualified  voters,  they  being  freeholders, 
§  of  any  municipal  township  in  any  county  in  the  state,  shall  petition  in  writ- 

•  ing  the  board  of  county  commissioners^of  such  county  to  submit  to  the 
qualified  voters  of  such  township  a  proposition  to  take  stock,  in  the  name 
of  such  township,  in  any  railroad  proposed  to  be  constructed  into  or  through 
such  township,  and  shall  in  such  petition  designate  the  railroad  company 
and  the  amount  of  stock  proposed  to  be  taken,  and  the  mode  and  terms  of 
payment  for  the  same,  together  with  the  conditions  of  such  subscription,  if 
any,  it  shall  be  the  duty  of  such  board  of  county  commissioners  to  cause  an 
election  to  be  held  by  the  qualified  voters  of  such  township,  to  determine 
whether  such  subscription  shall  be  made:  provided,  that  the  amount  of  bonds 
voted  by  any  township  shall  not  be  above  such  an  amount  as  will  require  a 
levy  of  more  than  one  per  cent,  per  annum  on  the  taxable  property  of  such 
township  to  pay  the  yearly  interest  on  the  amount  of  bonds  issued. 

''Sec.  5.  If  three-fifths  of  the  electors  voting  at  such  election  vote  for  the 
subscription  of  the  stock,  the  board  of  county  commissioners  shall  order  the 
county  clerk  to  make  such  subscription  in  the  name  of  the  township,  and 
shall  cause  such  bonds  as  may  be  required  by  the  terms  of  said  vote  and 
subscription  to  be  issued  in  the  name  of  such  township  to  be  signed  by  the 
chairman  of  the  board,  and  attested  by  the  clerk,  under  the  seal  of  the 
county:  provided,  that  the  commissioners  shall  not  cause  such  bonds  to  be 
issued  until  the  railroad  shall  have  been  completed  through  the  township 
voting  such  bonds,  or  to  such  point  in  said  township  as  may  be  condi- 
tioned in  said  bonds." 

It  is  argued,  as  the  board  of  county  commissioners  is  the  prescribed 
authority  which  orders  every  step  to  be  taken  to  issue  the  bonds,  and 
as  the  clerk  acts  only  as  directed  by  it,  and  signs  and  seals  the  bonds 
merely  as  a  witness  of  its  orders  and  acts,  that  it  is  only  what  that 
board  does  and  directs  which  becomes  important,  and  that  if  it  issues 
bonds  with  the  name  of  the  clerk  signed  and  the  seal  of  the  county 
attached,  it  is  not  material  whether  the  clerk  writes  his  name  or  af- 
fixes the  seal,  or  whether  it  is  done  by  another.  It  is  alleged  in  the 
petition  that  the  defendant  corporation,  the  municipal  township,  made, 
issued,  and  delivered  the  bonds  on  which  the  suit  is  founded,  and 
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that  it  was  done  under,  and  in  pursuance  of,  an  order  of  the  boardS 
of  county  oommis8ionersH)f  the  county  of  Cherokee.  Bui  it  is  suf-*^ 
fioient  to  say,  that  the  power  of  the  board  of  county  commission- 
ers to  bind  the  township  is  conferred  by  the  statute  to  be  exercised 
only  in  the  mode  pointed  out,  and  the  attesting  signature  of  the  clerk 
is  as  material  to  the  integrity  and  validity  of  the  bonds  as  is  that  of 
the  chairman  of  the  board  of  county  commissioners.  The  township 
had  no  power  to  bind  itself  for  the  purpose  of  aiding  in  the  construc- 
tion of  a  railroad,  by  subscription  to  its  capital  stock  and  the  issue 
of  bonds  to  pay  for  the  same,  except  as  authorized  by  this  statute ; 
the  board  of  county  commissioners  of  the  county  did  not  represent 
the  township  for  any  other  purpose,  and  could  not  execute  its  power 
to  issue  bonds  by  instruments  not  conforming  to  the  substantial  re- 
quirements of  the  law.  That  law  required  the  bonds  to  be  executed 
in  a  particular  manner,  and  the  signature  of  the  clerk  is  essential  to 
the  valid  execution  of  them,  even  though  he  had  no  discretion  to  with- 
hold it.  Anthony  v.  County  of  Jasper,  101  U.  S.  693-697;  McGar- 
rahan  v.  Mining  Co.  96  U.  8.  816.  Admitting  that  the  board  could 
cause  his  signature  to  be  affixed,  without  his  assent,  by  another 
specially  or  generally  appointed  to  do  so;  still,  that  it  was  so  affixed 
in  the  present  case  does  not  appear  as  matter  of  fact,  and  if  the  fact 
could  be  supplied  by  supposition,  the  signature  would  still,  in  law,  be 
the  signature  of  the  clerk.  But  the  answer  denies  that  fact,  and  the 
demurrer  admits  the  truth  of  the  denial.  So  that  the  defense  set 
forth  in  the  answer  is,  in  law,  that  the  bonds  sued  on  are  not  the 
bonds  of  the  township,  and  that  is  admitted  by  the  demurrer  to  be 
true. 

2.  This  disposes  of  the  second  ground  of  the  contention  of  the  plain- 
tiff  in  error,  which  is  that  the  township  defendant  is  estopped  by  the 
bonds,  and  the  recitals  contained  in  them,  to  dispute  their  validity. 
But  there  can  be  no  ground  for  such  an  estoppel,  unless  the  bonds, 
which  are  supposed  to  effect  it,  are  the  bonds  of  the  defendant.  We 
have  just  seen  that,  by  the  pleadings,  they  are  admitted  not  to  be 
such;  and  the  position  of  the  plaintiff  in  error  is  not  improved  by 
the  supposition  that  he  is  an  innocent  holder  for  value.  If  theS 
bonds  are  not  the  act  and  deed  of  the*defendant,  they  do  not  bind  it^ 
at  all,  and  cannot  be  made  obligatory  by  their  own  contents. 

3.  It  is  argued,  however,  finally,  that  the  defendant  township  is  es- 
topped to  dispute  the  validity  and  obligation  of  these  bonds  by  the 
fact  and  certificate  of  registration.  The  statute  of  Kansas,  (Laws 
Ean.  1872,  c.  68,  p.  110,)  to  authorize  counties,  etc.,  to  issue  bonds, 
and  providing  for  their  registration,  etc.,  contained  ample  and  spe- 
cific provisions,  according  to  which  municipal  corporations  were 
authorized  to  lend  their  credit  to  aid  in  the  construrtion  of  works  of 
internal  improvement.  It  required  that  when  bonds  were  to  be 
issued  for  such  purpose,  the  officers  of  the  municipal  body  making 
them,  should  deliver  them  in  the  first  instance  to  the  treasurer  of 
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the  state,  to  be  held  by  him  in  escrow,  or  to  an  agent  agreed  on, 
until  full  compliance  with  the  conditions  of  the  agreement  on  which 
they  were  to  issue,  when  the  treasurer  or  agent  was  required  to 
deliver  them  to  the  parties  entitled  to  them.  The  officers  of  the 
municipal  corporation  were  also  required  to  make  registration  thereof, 
in  a  book  kept  for  that  purpose,  and  to  certify  a  statement  of  the 
same  to  the  auditor  of  the  state;  and,  if  within  SO  days  after  their 
issue  the  holder  of  such  bonds  should  present  them  to  the  auditor  of 
state  for  registration,  he  was  required,  upon  being  satisfied  that 
such  bonds  had  been  issued  according  to  the  act,  and  that  the  signa- 
tures thereto  of  the  officers  signing  the  same  were  genuine,  to  regis- 
ter the  same  in  his  office,  in  a  book  kept  for  that  purpose,  in  the 
same  manner  that  such  bonds  were  required  to  be  registered  by  the 
officers  issuing  the  same,  and,  also,  to  certify  upon  such  bonds  the 
fact  that  they  had  been  regularly  and  legally  issued,  that  the  signa- 
tures thereto  were  genuine,  and  that  such  bonds  had  been  registered 
in  his  office  according  to  law.  The  act  also  makes  provision  for  the 
registration  of  bonds  not  issued  under  it,  but  issued  either  before  its 
enactment  or  in  pursuance  of  agreements  entered  into  before  it  took 
Z  effect.     The  fifteenth  section  is  as  follows : 

•  ''Sec.  15.  That  the  holder  of  bonds  heretofore  issued,  or  thatnnay  hereafter 
be  issued,  in  pursuance  of  any  contract  heretofore  made  under  any  law  of 
this  state,  may  have  the  benefits  of  this  act  by  having  such  bonds  registered 
in  the  office  of  said  auditor  of  state  as  provided  herein  for  the  registration  of 
bonds  (issued)  by  virtue  hereof.  It  shall  be  the  duty  of  the  auditor  of  state, 
upon  the  registration  of  any  bonds  not  issued  under  the  provisions  of  this  act, 
within  ten  days  thereafter,  to  notify  the  officers  issuing  the  same  of  such 
i^gistration,  which  fact  shall  be  entered  by  such  officers  in  a  book  wherein 
the  record  of  such  bonds  is  kept,  and  such  bonds  shall  thereafter  be  considered 
registered  bonds." 

Under  this  section  it  is  claimed  that  the  bonds  sued  on  were  regis- 
tered, having  been  issued  prior  to  the  passage  of  the  registration  act 
of  1872;  and  it  is  insisted,  upon  the  authority  of  the  case  of  Lewis  v. 
Com*r8  Barbour  Co.  105  U.  S.  739,  that  the  registration  is  conclusive 
of  their  validity,  as  against  the  defense  made  in  the  answer.  It  is 
shown,  however,  by  a  comparison  of  the  fifteenth  section  with  the 
other  sections  of  the  act  in  reference  to  registration,  that  distinct  and 
diverse  provisions  are  made  for  different  classes  of  bonds, — those  is- 
sued under  the  act  and  those  previously  issued  or  agreed  to  be  issued 
under  prior  acts.  As  to  the  former  class,  the  bonds  authorized  are  to  be 
registered,  in  the  first  instance,  according  to  the  mandate  of  the  twelfth 
section,  by  the  officers  of  the  municipality  acting  in  that  behalf,  who 
are  required  to  transmit  to  the  auditor  of  state  a  certified  statement 
of  the  number,  amount,  and  character  of  the  bonds  so  issued,  to  whom 
issued,  and  for  what  purpose,  which  statement  is  required  to  be  at- 
tested by  the  clerk  of  the  municipal  corporation  issuing  the  same 
under  its  corporate  seal.  The  registration  thus  provided  for  consists 
of  two  parts, — that  which  is  recorded  by  the  officers  of  the  corporation 
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in  iheir  books,  and  that  which  the  auditor  records  in  his  own, — and  in 
that  case  the  last  step  is  taken  by  the  auditor,  who  certifies  it  on  the 
bonds  themselves,  presented  by  the  holder  for  that  purpose.  This 
certificate  is  intended  to  be  based  not  merely  upon  what  the  auditors 
himself  has  done,  but  upon  the  knowledge  officially^certified  to  him^ 
of  what  had  previously  been  done  by  the  officers  of  the  municipal 
corporation  issuing  the  bonds.  But  as  to  the  other  class  of  bonds, 
those  not  issued  under  the  act  of  1872,  the  order  of  the  steps  in  reg- 
istration is  reversed.  The  first  record  is  made  by  the  auditor  on 
presentation  of  the  bonds  by  the  holder  for  that  purpose.  Within  10 
days  thereafter  he  is  required  by  the  fifteenth  section  of  the  act  to 
notify  the  officers  issuing  the  same  of  such  registration  by  him,  which 
fact,  it  is  provided,  shall  be  entered  by  such  officers  in  a  book  where- 
in the  record  of  such  bonds  is  kept,  and  such  bonds,  the  statute  then 
proceeds  to  declare,  shall  thereafter  be  considered  registered  bonds. 
That  necessarily  means  that  they  shall  not  be  so  considered  until  the 
happening  of  that  event;  and  it  is  that  complete  and  perfected  regis- 
tration, and  that  alone,  which  confers  upon  the  holder  of  such  bonds 
the  benefits  of  the  act. 

The  bonds  that  were  in  controversy  in  the  case  of  LewU  v.  Comers, 
8upra,  were  issued  under  the  act  of  1872,  and  their  registration  was 
governed  by  the  provisions  of  the  statute  relating  to  that  class.  The 
bonds  on  which  the  present  suit  is  based  were  issued  under  the  act  of 
1870,  and  belong  to  the  class  the  registration  of  which  is  governed 
by  the  provisions  of  the  fifteenth  section  of  the  act. 

It  is  alleged  in  the  petition  that  "each  of  said  bonds,  with  all  the 
interest  coupons  thereto  attached,  was  duly  registered  in  the  office  of 
the  auditor  of  the  state  of  Kansas,  according  to  law,  and  the  fact  that 
eaoh  of  the  said  bonds  was  so  registered  was  then  and  there,  under 
the  hand  and  official  seal  of  the  said  auditor,  in  writing,  duly  certified 
and  indorsed  upon  each  of  the  said  bonds,**  and  a  copy  of  the  certi- 
ficate and  indorsement  is  set  out  as  already  exhibited.  But  it  is  not 
alleged  that  the  auditor  notified  the  officers  of  Cherokee  county  of  this 
record,  nor  that  these  officers  entered  the  fact  in  the  record  kept  by 
themselves;  and  without  these  additional  steps,  what  was  done  by  the 
auditor  was  incomplete  and  ineffective.  Without  showing  compliance 
with  these  requisitions,  the  bonds  cannot  be  considered  registered 
bonds,  nor  entitled  as  such  to  the  benefits  of  the  act.  S 

If  complete  and  conclusive  effect  were,  on  the  contrary,  given^tc* 
the  ex  parte  record  of  the  auditor  of  state,  as  is  claimed  for  it,  the 
obvious  design  and  just  purpose  of  the  statute  would  be  not  secured, 
but  subverted;  and  municipal  corporations  might  be  subjected  to 
liability  for  bonds  purporting  to  be  issued  by  them,  which  in  fact  and 
in  law  were  not  their  obligations  by  virtue  of  a  proceeding  of  which 
they  had  no  notice,  resulting  in  an  adjudication  which  they  had  no 
opportunity  of  contesting.  A  construction  of  the  statute  that  neces- 
sarily leads  to  that  conclusion  is  not  warranted  by  its  terms,  and 
v.8 — 86 
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would  be  repugnant  to  fundamental  principles  of  common  right.  It 
the  registration  of  bonds  issued  under  the  act  itself  is  to  have  the 
force  of  an  adjudication  by  the  auditor^  the  preliminary  record  by 
the  officers  of  the  municipal  corporation  transmitted  to  him  must  be 
the  indispensable  foundation  of  his  jurisdiction,  without  which  he 
cannot  lawfully  act;  and  as  to  bonds  issued,  as  were  these  now  in 
suit  under  previous  statutes,  the  action  of  the  auditor  is  itself  but  the 
preliminary  proceeding  of  which  confirmation  by  the  subsequent  rec- 
ord of  the  officers  issuing  them  is  essential  to  its  efficacy  as  a  regis- 
tration. If  these  officers  refuse  to  recognize  the  registry  of  the  audi- 
tor, whether  rightfully  or  wrongfully,  the  holder  loses  no  rights.  He 
has  the  bonds  as  he  acquired  them,  and  may  test  the  liability  of  the 
corporation  by  judicial  proceedings.  If,  on  the  other  hand,  the  stat- 
ute is  construed  to  allow  him  by  a  proceeding  before  the  auditor 
conclusively  to  fix  the  liability  of  the  municipal  corporation  without 
notice  and  without  a  hearing,  certainly,  in  respect  to  bonds  pre- 
viously issued,  it  would  be  open  to  the  gravest  objections  on  consti- 
tutional grounds,  for  if  a  law  cannot  impair  the  obligation  of  a  con- 
tract, neither  can  it  create  one,  or  by  a  mere  fiat  take  from  a  party 
an  existing  and  meritorious  defense.  It  appears  then,  by  the  record 
in  this  cause,  that  the  bonds  sued  on  are  not  the  obligations  of  the 
defendant  in  error. 

The  judgment  in  its  favor  is  therefore  affirmed. 


<110  U.  &  200) 

Zanb  and  another,  Ex'rs,  etc.,  v.  BoFn.^ 
(Januaiy  21, 18S4.) 

LBTnSRB-PATEKT— PbIOB   UsB— BBLT-CLOBINa  FaUGBT— CUCB  AHD  60BBW-F0]> 

L0WBB8. 

Upon  an  isaue  involving  the  validity  of  a  patent,  evidence  of  prior  public  use,  if 
admitted  without  objection,  may  be  considered  by  the  court  upon  the  question 
of  priority. 

The  patent  granted  to  Nathaniel  Jenkins,  June  22, 1865,  for  an  improved  screw- fol- 
lower Id  connection  with  the  valve  of  a  self -closing  faucet,  must  be  strictly  con- 
fined to  the  exact  mechanism  described,  and  it  is  not  infringed  by  a  similar 
faucet  in  which  the  valve  is  moved  by  a  cam  arrangement  instead  of  a  screw- 
follower. 

Appeal  from  the  cirooit  coart  of  the  United  States  for  the  southern 
district  of  New  York. 

^     Tho9.  Wm.  Clarke,  for  appellants. 

I     Henry  P.  Wells,  for  appellee. 
*  Bradley,  J.    This  writ  was  brought  by  Zane  and  Boach,a8  assignees 
of  one  Nathaniel  Jenkins,  against  the  defendant,  Soffe,  for  infringing 

^8.  C.  2.  Fed.  Kep.  229. 


Digitized  by 


Google 


ZAHB  V.  soFn.  668 

(as  charged)  certain  letters-patent  granted  to  said  Jenkins,  June  22, 
1865,  for  an  improvement  in  self-acting  cocks  or  faucets.  The  gen* 
eral  jfeature  of  the  invention  patented,  so  far  as  material  to  be  con- 
sidered, may  be  described  as  follows :  The  valve  is  situated  in  a  cham- 
ber below  the  valve-seat,  where  the  water  is  introduced  by  the  induction 
pipe  and  is  kept  in  place  against  the  valve-seat  by  a  spiral  spring 
underneath  resting  on  the  bottom  of  the  chamber;  on  its  upper  side 
the  valve  is  connected  by  a  swivel  with  a  stem  which  projects  upward 
through  the  top  of  the  faucet,  where  it  is  provided  with  a  handle  by 
which  it  may  be  turned;  a  screw  is  formed  on  the  upper  part  of  the 
stem  by  which,  when  the  stem  is  turned  by  the  hand,  it  is  forced 
downward  and  pushes  the  valve  from  its  seat,  thus  permitting  the 
water  to  flow  out  of  the  cock ;  on  letting  the  handle  go,  the  spiral 
spring  below  the  valve,  aided  by  the  pressure  of  the  water,  forces  the 
valve  back  to  its  seat,  and  the  flow  of  water  is  stopped.  In  the  spe- 
cification the  stem  is  called  a  screw-follower.  The  patent  has  two 
claims,  only  the  first  of  which  is  claimed  to  be  infringed  by  the  de-^ 
fendant,  and  this  in  the  following  words,  to- wit :  "What  I  claim  as§ 
new  and  desire  to  secure  by  letters-patent  is,^(l)  the  screw-follower,* 
H,  in  combination  with  the  valve  of  a  self-closing  faucet,  substanti- 
ally as  set  forth,  and  for  the  purpose  described." 

The  defendant  answered  the  bill,  denying  that  Jenkins  was  the 
first  inventor  of  the  thing  patented,  denying  infringement,  and  set- 
ting up  a  patent  granted  to  defendant  himself  on  the  tenth  of  May, 
1874,  under  and  according  to  which  the  faucets  manufactured  by  him 
were  made,  and  which  he  alleges  are  no  infringement  of  the  Jenkins 
patent.  The  answer  specifically  refers  to  only  one  patent  as  antici- 
pating the  supposed  invention  of  Jenkins,  namely,  a  patent  granted 
to  one  Frederick  H.  Bartholomew,  in  August,  1846,  in  which  (as  al- 
leged) all  the  essential  elements  of  the  faucet  patented  to  Jenkins  are 
described  and  exhibited.  The  answer,  however,  contains  the  follow- 
ing general  averment : 

''This  defendant,  further  answering,  denies  that  the  patent  granted  said 
Katbaniel  Jenkins  is  valid;  and  alleges  that  prior  to  the  invention  described 
in  said  patent,  a  screw  and  spring,  worked  in  opposition  to  each  other,  had 
been  used  to  open  and  close  faucets  and  hydrants,  in  which  faucets  and  hy- 
drants the  screw  did  all  the  work  of  opening  the  faucets  and  hydrants,  and 
the  spring  did  all  or  most  of  the  work  of  closing  the  valve  of  the  faucets  and 
hydrants ;  that  faucets  and  hydrants  operated  in  the  above  manner  had  been 
in  public  and  general  use  and  for  sale  in  the  cities  of  Kew  York  and  Brook- 
lyn, and  in  various  other  places  long  prior  to,  and  at  least  fifteen  years  be- 
fore, the  date  of  the  alleged  invention  of  Nathaniel  Jenkins ;  and  defendant 
is  advised  and  believes  that,  by  reason  of  said  prior  public  use  and  sale,  the 
patent  granted  to  said  Jenkins  is  invalid." 

This  answer  was  not  excepted  to,  and  evidence  was  given  by  the  de- 
fendant, without  objection,  showing  that  a  large  number  of  faucets 
and  hydrants  were  made  by  Bartholomew,  and  publicly  used  in  the 
city  of  New  York,  several  years  before  the  issuing  of  the  patent  sued 
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^on,  differing  in  some  respects  from  the  specific  device  described  in 
§  Bartholomew's  patent,  referred  to  in  the  answer,  bat  relied  on  as  an- 

*  ticipating  the  alleged^invention  of  Jenkins ;  or,  at  least,  as  containing 
all  the  essential  elements  of  the  faucets  manufactured  by  the  defend- 
ant. The  court  below  held  that  this  evidence  was  competent  to  show 
the  state  of  the  art  at  the  time  Jenkin's  patent  was  granted,  and 
might  be  used  for  the  purpose  of  limiting  its  construction,  but  not  for 
the  purpose  of  showing  such  a  previous  knowledge  and  use  of  the  in- 
vention as  would  affect  the  validity  of  the  patent.  But  since  the  de- 
cision of  this  case  in  the  circuit  court,  we  have  held,  in  Loom  Co.  v. 
Higgins,  105  U.  S.  595,  that  under  a  general  denial  of  the  patentee's 
priority  of  invention,  evidence  of  prior  knowledge  and  use,  taken  with- 
out objection,  is  competent  at  the  final  hearing  on  the  question  of  the 
validity  of  the  patent.  And,  since  in  the  present  case  there  was 
neither  an  exception  to  the  answer  nor  any  objection  to  the  evidence, 
except  as  to  a  single  faucet  marked  Defendant's  Exhibit  No.  2,  (which 
may  be  laid  out  of  the  case,)  we  think  the  remaining  evidence  of  prior 
knowledge  and  use  might  well  have  been  considered  by  the  court  on 
the  question  of  priority  as  affecting  the  validity  of  the  patent.  View- 
ing the  evidence,  however,  with  the  court  below,  only  as  demonstra- 
tive of  the  state  of  the  art,  and  therefore  competent  to  limit  the  con- 
struction of  the  patent  to  the  precise  form  of  parts  and  mechanism 
described  and  claimed  therein,  it  was  amply  sufficient  to  sustain  the 
decree. 

Self-closing  cocks  and  faucets  were  no  new  thing  in  June,  1865, 
when  the  patent  of  Jenkins  was  issued.  Bartholomew  had  manufac- 
tured and  sold  them  for  a  period  of  10  or  15  years  before  that  time. 
As  early  as  1854  he  had  made  and  sold  faucets  in  which  the  valve 
was  kept  on  its  seat  by  the  pressure  of  a  spiral  spring,  and  when  a 
flow  of  water  was  desired,  the  valve  was  lifted  from  its  seat  against 
the  force  of  the  spring  by  means  of  a  stem,  operated  by  a  collar  or 
cross-piece  moving  around  on  a  fixed  circular  inclined  plane  or  cam, 
having  the  same  effect  as  a  screw;  when  the  handle,  or  thumb-piece, 
attached  to  the  collar  was  liberated  or  let  go,  the  spiral  spring  would 

^  force  the  valve  back  to  its  seat,  and  the  flow  of  water  would  be 

g  stopped. 

*  The  improvement  of  Jenkins,  (or  what  was  patented  to  him*as  such), 
as  we  have  seen,  was  the  employment  of  a  screw  on  the  upper  part 
of  the  valve  stem,  in  lieu  of  the  circular  cam  or  inclined  plane,  to 
force  the  valve  from  its  seat.  This  valve  stem,  called  by  him  the 
screw-follower,  forced  the  valve  not  only  against  the  pressure  of  the 
spring,  but  against  that  of  the  water,  both  of  which  were  exerted  in 
<5arrying  the  valve  back  to  its  seat  as  soon  as  the  force  operating 
upon  the  screw  was  removed.  Now,  in  view  of  the  fact  that  an  in- 
clined plane  or  cam  was  previously  used  by  Bartholomew  as  a  means 
of  producing  the  same  result  upon  the  valve  stem  as  that  produced 
by  the  screw  made  upon  it  by  Jenkins,  it  is  clear  that  the  claim  of 
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ihe  latter  in  his  patent,  of  "the  screw-follower,  H,  in  combination 
with  the  valve  of  a  self-closing  faucet,  substantially  as  set  forth/' 
tnust  be  limited  to  the  precise  form  of  mechanism  designated.  It 
must  be  limited  to  a  screw-foUower,  and  cannot  be  construed  to  em- 
brace a  cam  arrangement  for  moving  the  valve.  Whether  it  is  also 
to  be  limited  to  a  valve  which  moves  to  its  seat  concurrently  with, 
■and  not  against,  the  pressure  of  the  water,  it  is  not  necessary  to  de- 
termine. The  limitation  to  the  screw  is  sufficient  to  determine  this 
■case.  In  the  faucet  manufactured  by  the  defendant  the  screw  is  not 
used,  but  the  old  cam  device  is  employed  for  lifting  the  valve  from 
its  seat.  It  is  true  that  the  cam,  instead  of  being  placed  at  the  top 
of  tbe  stem,  on  the  outside  of  the  faucet,  as  was  done  by  Bartholo- 
mew, is  placed  at  its  lower  extremity,  by  the  valve,  inside  of  the  fau- 
cet ;  but  this  does  not  change  the  principle  of  its  construction  or  op- 
•eration.  We  concur  with  the  court  below  in  holding  that,  construed 
as  the  patent  of  Jenkins  must  be  in  view  of  the  state  of  the  art  at  the 
time  of  its  issue,  the  defendant  has  not  infringed  it,  and  the  bill  of  com- 
plaint was  properly  dismissed. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  therefore  af- 
firmed. 


<110  U.  S.  205) 

Sioux  City  &  P.  B.  Go.  v.  United  States. 

(January  21, 1884.) 

Internal  Revenue  Act — ^Net  Pbofits^Accrxted  Interest. 

By  the  internal  revenue  act,  as  amended  in  1866,  a  tax  was  imposed  upon  *<  all 
profits  of  any  railroad  company  carried  to  the  account  of  any  fund,  or  used 
for  construction."  Certain  so-called  subsidy  bonds  were  issued  by  the  United 
States  to  the  Sioux  City  &  Pacific  Hailroad  Company,  upon  which  a  certain 
amount  of  interest  accrued  yearly,  which  the  company  would  be  liable  to  pay 
upon  the  maturity  of  the  bonds.  This  interest  was  to  be  met  by  a  fund  in  tlic 
nature  of  a  sinking  fund.  Held,  that  the  taxable  earnings  of  the  railroad  could 
not  be  reduced  by  the  deduction  of  the  amount  of  the  accrued  interest. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Iowa. 

E.  S.  Bailey,  for  plaintiff  in  error. 

Sol.  Oen.  Phillips,  for  defendant  in  error. 

Bradley,  J.  This  was  an  action  brought  by  the  United  States 
against  the  Sioux  City  &  Pacific  Railroad  Company  to  recover  certain 
arrears  of  taxes  alleged  to  have  accrued  from  November,  1868,  to  Sep- 
tember, 1871,  inclusive.  The  first  count  of  the  declaration  states  that 
for  the  11  months  ending  September  30,  1868,  the  gross  receipts  of  the 
eompany  from  passengers  were  $51,786.12,  on  which  it  became  lia- 
ble to  pay  a  tax  of  2^  per  cent.,  or  $1,294.55;  and  that  the  undivided 
net  earnings  of  the  company  for  the  same  period,  which  were  carried 
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to  the  oonstrnction  fund  or  account,  were  $43,889.39,  on  which  the 
I  company  became  liable  to  pay  a  tax  of  5  per  cent.,  amounting  to  $2,- 
•  194.41 ;  that  the*3ompany  paid  the  tax  on  gross  receipts,  but  refused 
to  pay  the  tax  on  net  earnings  carried  to  construction  account.     Three 
other  counts  for  the  following  years  showed  an  aggregate  arrearage 
(including  that  stated  in  the  first  count)  of  over  $11,000.     There 
were  four  other  counts  for  penalties,  \o  which  the  statute  of  limita- 
tions was  pleaded,  and  which  are  not  the  subject  of  controversy.     Is- 
sue being  taken  on  the  first  four  counts,  the  parties  entered  into  a 
stipulation  for  the  purpose  of  showing  the  precise  matter  in  dispute. 
This  stipulation,  after  stating  the  title  of  the  cause,  was  as  fol- 
lows: 

"The  parties  to  the  above-entitled  action  hereby  stipulate  to  waive  a  jury 
on  the  trial  thereof.  For  the  purpose  of  the  trial  of  this  action  the  following 
facts  are  admitted: 

"(1)  All  the  material  facts  alleged  in  the  first  count  of  the  petition  are  true, 
subject  to  the  following  statement  and  exception,  to-wit:  The  amount  of  in- 
terest accrued  during  the  period  mentioned  in  said  count  on  the  subsidy 
bonds,  (so-called)  issued  by  the  United  States  to  said  defendant  in  pursuance 
of  the  act  of  congress  entitled  <  An  act  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Missouri  river  to  the  Pacific  ocean,  and  to  secure 
to  the  government  the  use  of  the  same  for  postal,  military,  and  other  pur- 
poses', approved  July  1,  1862,  and  the  amendments  thereto,  was  the  sum  of 
thirty-six  thousand  dollars  ($36,000.)  If  the  said  sum  of  $36,000  is  subject 
in  law  to  be  deducted  from  the  gross  receipts  of  the  defendant,  in  order  to 
ascertain  the  net  earnings  thereof  for  the  period  named,  then  the  amount  of 
the  net  earnings  liable  to  a  tax  of  five  per  cent.,  is  the  sum  of  seven  thou- 
sand eight  hundred  and  eighty-eight  and  39-100  dollars  ($7,888.39,)  and  the 
tax  on  the  same  is  three  hundred  ninety-four  and  41-100  dollars  ($394.41,)  in- 
stead of  the  sum  of  $2,194.41,  as  claimed  in  said  count." 

Similar  admissions  were  made  with  regard  to  the  other  counts,  and 
the  stipulation  concluded  as  follows: 

I     If  the  court  is  of  the  opinion  that  the  Interest  which  accrued  on  the  said 
»  subsidy  bonds  for  the  several  periods  named  is  subject  to  be*deducted  from 

the  gross  receipts  in  order  to  ascertain  the  net  earnings,  then  the  plaintiff  is 

entitled  to  recover — 

On  the  first  count,  only  •           •           •           •           •           •  $   394  51 

On  the  second  count,  only          •           •          •          •           •  52  60 

On  the  third  count,  only  ...•••  1,43437 

And  on  the  fourth  count,           •           .           •          .          •  221  81 


Total $2,103  29 

But  if  on  the  other  hand  the  court  should  be  of  the  opinion  that  the  said 
Interest  accrued  on  said  bonds  is  not  subject  to  be  deducted,  the  plaintiff  is 
entitled  to  receive- 
On  the  first  count,  -.•...  $2,194  51 
On  the  second  count,  --•••-  8,944  77 
On  the  third  count,  ••••--  3,416  23 
On  the  fourth  count,      -•••-•  221  81 

"Making  a  total  of $9,777  32 
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Upon  this  state  of  facts  the  court  gave  jadgment  for  the  latter  sam, 
and  the  company  has  brought  this  writ  of  error  to  review  said  judg- 
ment. We  think  that  the  judgment  was  right.  The  accruing  in- 
terest  on  the  subsidy  bonds  loaned  by  the  government  to  the  com- 
pany is  payable  by  the  company  at  a  future  day,  to-wit,  at  the 
maturity  of  the  bonds;  and  if  a  sufficient  amount  of  the  company's 
annual  net  earnings  is  laid  aside  (as  it  should  be)  to  meet  that  inter- 
est when  it  shall  become  due,  the  amount  so  laid  aside  would  be  di- 
rectly within  the  scope  of  the  internal  revenue  act,  as  it  stood  when 
the  net  earnings  in  question  arose.  The  122d  section  of  that  act,  as 
amended  in  1866,  imposed  a  5  per  cent,  tax,  not  only  on  all  payments 
of  interest  due  on  bonds  and  on  all  dividends  declared  by  any  rail- 
road or  canal  company,  but  also  on  *'all  profits  of  such  company  car- 
ried to  the  account  of  any  fund,  or  used  for  construction."  The  profits 
here  referred  to  are  the  profits  arising  from  the  operation  of  the  road 
or  canal  without  deduction  of  interest  paid  to  its  bondholders,  or  div- 
idends paid  to  its  stockholders,  and  correspond  to  the  phrase  ''net^ 
earnings"  used  in  the  stipulation  of  the  parties  in  this  case.  U.  Pacific^ 
B.  Co.  V.  U.  S.  99  U.  S.  402.  The  expression  in^the  act,  "profits  carried* 
to  the  account  of  any  fund,"  would  cover  the  exact  case  here  if  any 
portion  of  such  net  earnings  had  been  carried  to  a  fund  created  for 
meeting  the  interest  to  be  paid  on  the  subsidy  bonds.  It  is  very  clear, 
therefore,  that  whether  the  whole  of  said  net  earnings  were  carried 
to  construction  account  (as  admitted  in  the  stipulation)  or  a  part  of 
it  were  carried  to  account  of  such  accruing  interest  fund,  it  would  be 
expressly  taxable  by  the  internal  revenue  act. 

The  same  result,  we  think,  would  have  followed  had  the  interest  in 
the  subsidy  bonds  been  payable  by  the  company  semi-annually  as  it 
fell  due;  for  although  the  words  of  the  internal  revenue  act,  as  that 
act  stood  when  the  transactions  in  question  occurred,  (14  St.  138,) 
imposed  the  5  per  cent,  tax  upon  interest  due  and  payable  by  a 
railroad  or  canal  company  only  where  such  company  was  indebted 
for  "money  for  which  bonds  or  other  evidence  of  indebtedness  have 
been  isstied,  payable  in  one  or  more  years  after  date,  upon  which  in- 
terest is  stipulated  to  be  paid,  or  coupons  representing  the  interest;" 
which  words  may  be  regarded  as  literally  referring  only  to  "bonds  or 
other  evidence  of  indebtedness"  issued  by  the  company  itself;  yet,  if 
the  company  had  been  obliged  to  pay  the  interest  accruing  on  the 
subsidy  bonds  semi-annually  as  the  same  fell  due,  said  bonds  would 
have  been,  in  effect,  the  bonds  "or  other  evidence  of  indebtedness"  of 
the  company.  Though  in  form  government  bonds,  the  subsidy  act 
makes  them  a  mortgage  lien  on  the  property  of  the  company,  and 
ultimately  payable  by  the  company,  principal  and  interest,  (12  St.  at 
Large,  492, 493;)  and  if  an  obligation  had  been  imposed  by  the  stat- 
ute to  pay  both  principal  and  interest  as  they  respectively  fell  due, 
it  would  have  made  them  substantially  and  in  effect,  the  bonds  of 
the  company,  and  fairly  taxable  under  the  internal  revenue  act.    Be 
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this,  however,  as  it  may,  it  is  olear  that  where,  as  in  the  present  case, 
the  interest  is  to  be  provided  for  by  a  fund,  in  the  nature  of  a  sinking 
fund,  to  be  laid  by  for  the  purpose,  the  case  comes  within  the  ex- 
press terms  of  the  internal  revenue  act,  and  no  deduction  of  such 
accruing  interest  can  be  made  from  the  taxable  net  earnings  of  the 
company. 
The  judgment  of  the  circuit  court  is  affirmed. 


(110  U.  S.  212) 

DiSTBiOT  OF  Columbia  v.  Glephanb. 
(January  21, 1884.) 

OOKTRAOT  TO  PaVB  BtRBBTS^CHARAOTBR  QF  PAVKMian?  —  RrPAIBS— LTABn.lTT 

of  Contractor. 

The  defendant  agreed  to  pave  certain  streets  with  the*<MiUer  wood  pavement, ' 
and  that  if  the  pavement  should  become  defective  within  three  years,  by  reason 
of  improper  material  or  construction,  he  would  repair  it ;  or,  if  he  failed  to  do 
so,  that  the  city  might  repair  it  at  his  expense.  The  pavement  became  defect- 
ive within  three  years,  and  the  city  replaced  the  wood  with  vulcanite  concrete 
pavement.  No  evidence  was  given  that  the  defects  in  the  pavement  were  due 
to  improper  work  or  materials.  Heldj  that  without  proof  of  this  the  defendant 
was  not  chargeable  with  the  cost  of  the  repairs ;  and  hM,  that  if  he  were  so 
chargeable  he  could  not  be  required  to  bear  any  part  of  the  expense  of  substi- 
tuting a  different  kind  of  pavement. 

In  Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

A.  O.  Riddle,  for  plaintiff  in  error. 

Wm.  F.  Mattingly,  C.  C.  Cole,  and  Wm.  A.  Cook,  for  defendant  in 
error. 

MiiiLBB,  J.  The  defendant  in  error  made  a  contract  in  writing 
with  the  board  of  public  works  of  the  DiBtrict  of  Columbia  in  1872 
for  the  paving  of  parts  of  certain  streets  in  the  city  of  Washington 
with  the  "Miller  wood  pavement.**  In  that  contract  there  was  the 
following  clause,  on  which  this  action  is  founded,  on  account  of  its 
alleged  violation  by  the  defendant : 

** Ninth.  It  is  farther  agreed  that  if  at  any  time  during  the  period  of  three 
years  from  the  completion  of  the  work  to  be  done  under  this  contract  any 
part  or  parts  thereof  shall  become  defective  from  imperfect  or  improper  ma- 
terial or  construction,  and  in  the  opinion  of  the  said  party  of  the  first  part 
require  repair,  the  said  party  of  the  second  part  will,  on  being  notified 
thereof,  immediately  commence  and  complete  the  same  to  the  satisfaction  of 
H  the  said  party  of  the  first  part;  and  in  case  of  a  failure  or  neglect  of  the  said 
•  party  so  to  do,  the  same  shall  be  done  under  the*directions  and  orders  of  the 
said  party  of  the  first  part  at  the  cost  and  expense  of  the  said  party  of  the 
second  part." 

The  plaintiff  alleges  that  the  defendant  did  not  in  good,  sufficient, 
and  workmanlike  manner,  nor  in  accordance  with  the  specifications 
of  the  contract,  execute  the  work  therein  mentioned,  and  that  within 
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three  years  from  its  completion  a  large  part  of  it  became  defective 
from  imperfect  and  improper  material  and  construction.  It  is  fur- 
ther alleged  that  defendant  was  duly  notified  of  this,  and  required  to 
repair  it,  which  he  failed  to  do,  whereupon  plaintiff  did  so,  at  an  ex- 
pense of  $40,517,  for  which  judgment  is  asked  against  defendant. 
The  answer  is  a  substantial  denial  of  these  allegations,  with  some 
special  matter  in  defense  not  material  to  be  noticed  here.  On  the 
trial  before  a  jury,  after  all  the  plaintiff's  evidence  was  in,  the  de- 
fendant demurred  to  it  as  insufficient,  and  the  court  directed  the  jury 
to  find  a  verdict  for  the  defendant.  It  appears  from  the  bill  of  excep- 
tions, which  contained  all  the  evidence  offered,  that  within  the  three 
years  after  the  completion  of  the  work  the  pavement  became  so  badly 
broken  up  and  so  imperfect  as  to  require  extensive  repairs,  and  de- 
mand was  msde  on  defendant  to  repair  it;  that  on  his  failure  to  do  so 
the  officers  cf  the  district  who  had  charge  of  the  matter  determined 
to  remove  the  wooden  pavement  on  several  squares  of  the  streets  and 
replace  it  with  another  kind  of  pavement,  to-wit,  vulcanite  concrete 
pavement;  that  the  cost  of  this  was  $40,517,  except  that  of  this  sum 
$1,242.92  was  for  taking  up  and  relaying  wood  pavement  and  re- 
moving debris.  No  evidence  was  given  that  the  material  furnished  by 
defendants  was  defective  or  unsound,  or  that  the  work  was  not  well 
done  in  putting  it  down. 

It  is  too  plain  for  argument  that  the  defendant  did  not  agree  that 
if  his  pavement  should  need  repair  within  the  three  years,  that  the 
authorities  of  the  district,  because  he  failed  to  repair,  could  change 
the  entire  character  of  the  pavement  from  a  wooden  to  a  stone  or 
concrete  or  vulcanite  or  any  other  pavement,  and  place  it  where  the^ 
one  had  been  constructed  by  him,  and  charge  the  entire  cost  of  the;; 
new  and  better  class  of  pavement  to  him.  *  Even  if  it  be  conceded* 
that  defendant  was  bound  at  all  hazard  to  keep  his  pavement  in  re- 
pair for  the  three  years,  or  pay  the  district  government  for  so  doing, 
this  meant  repair,  not  a  new  pavement, — such  repairs  as  that  kind  of 
pavement  was  capable  of,  and  not  a  new  and  much  more  expensive 
one,  to  be  laid  at  his  cost.  As  plaintiff  did  not  make  such  repairs, 
and  offered  no  evidence  of  what  it  would  have  cost  to  make  them,  we 
do  not  see  that  there  was  any  evidence  on  which  a  verdict  could  be 
rendered.  It  is  true  that  it  appears  that  plaintiff  paid  $1,242.92  for 
taking  up  and  relaying  wooden  blocks,  and  if  there  had  been  any  evi- 
dence that  this  was  rendered  necessary  by  the  failure  of  the  defend- 
ant to  perform  his  contract  well,  it  might  have  been  left  to  the  jury 
as  to  that  much  damage  by  reason  of  such  failure. 

But  we  concur  with  the  court  below  that  the  defendant  did  not  con- 
tract for  the  perfection  of  his  work  for  three  years,  nor  that  he  would 
keep  it  good  for  that  time.  His  contract  was  to  lay  the  Miller  wood 
pavement,  a  patented  invention.  Of  the  capacity  of  this  invention 
for  resisting  weather  and  use  the  board  of  public  works,  and  not  he, 
took  the  responsibility.     All  his  material  was  submitted  to  the  in- 
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speotion  of  the  plaintiff's  engineers,  and  all  his  work  was  done  under 
their  eyes,  and  he  oould  only  receive  his  pay  on  their  certificate  of  work 
done  and  inspected.  The  language  of  his  agreement  is  that  if  any^ 
parts  thereof — ^that  is,  the  pavement — ''shall  become  defective  from 
imperfect  or  improper  material  or  construction,**  he  will  repair.  No- 
evidence  was  offered  that  any  of  the  material  was  imperfect  or  im- 
proper when  placed  there,  or  that  any  of  this  construction  was  im- 
properly or  defectively  done.  We  think  this  was  necessary  to  enable 
plaintiff  to  recover.  It  will  not  be  presumed  that  because  the  work 
needed  repair  within  three  years  that  the  material  furnished  hy 
plaintiff  was  originally  imperfect,  or  that  the  construction  was  not 
well  done.  The  pavement  may  have  become  defective  from  improper 
Sand  rough  usage,  from  permitting  water  to  stand  on  it  and  produce 
•  decay,  or,  what  is  far  more  likely,  from  the  inherent^inability  of  th& 
Miller  wood  pavement  to  resist  the  usual  disintegrating  forces  to* 
which  all  pavements  are  subjected.  Against  this  defendant  did  not 
warrant,  and  for  its  consequences  he  did  not  agree  to  become  respon- 
sible. In  the  absence,  therefore,  of  any  evidence  that  the  pavement- 
became  defective  within  three  years  from  imperfect  or  improper  ma- 
terial or  construction  used  by  defendant,  there  was  no  case  against 
him,  and  the  direction  of  the  judge  was  correct. 

The  judgment  of  the  supreme  court  of  the  District  of  Columbia  is. 
therefore  affirmed. 


(114)  U.  S.  174) 

BiBDviSLD,  Ex%  and  another,  Ex'r,  v.  Tstalyfeba  laoN  Co» 

(January  21, 1884.) 

LffTEBSST  ON  Ybbdiot— Laches. 

Interest  upon  a  verdict  is  to  be  re^^rded  as  compensation  for  delay  in  pa3rinent  of 
the  sum  found  due,  and  it  will  not  be  allowed  upon  a  merely  formal  verdict 
taken  hj  consent,  subject  to  the  opinion  of  the  court,  where  the  delay  in  tho- 
submission  of  the  case  for  final  decision  is  due  to  the  laches  of  the  party  claim* 
ing  the  interest. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern. 
District  of  New  York. 

Sol.  Oen.  Phillips,  for  plaintiff  in  error. 

A.  W.  Oriawold,  for  defendant  in  error. 

Matthbws,  J.  This  action  was  begun  on  December  30,  1854,  in 
the  supreme  court  of  New  York  by  the  defendant  in  error  to  recover 
from  the  collector  of  the  port  of  New  York  money  alleged  to  have  been 
illegally  exacted  by  him  for  customs  dues  and  paid  under  protest.  It 
was  removed  by  certiorari  to  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York,  in  which,  on  December  15,  1856, 
the  testimony  having  been  heard,  it  appears  by  the  record  that  ''by 
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•direction  of  the  ooart  and  consent  of  counsel  the  jary  find  a  verdict 
for  the  plaintiff  in  the  sam  of  fifteen  hundred  dollars,  subject  to  the 
opinion  of  the  court  upon  a  case  to  be  made,  with  liberty  to  either 
party  to  turn  the  same  into  a  bill  of  exceptions,  and  subject  to  ad-S 
justment  at  the  custom-house  as  to  the  amount."  *  The  next  step  in* 
the  cause  taken  in  court  was  on  June  9,  1882,  when,  on  motion  of 
the  plaintiffs'  attorney,  the  plaintiffs  in  error,  as  personal  represent- 
atives of  the  defendant,  who  had  died,  were  made  parties.  And 
then,  on  January  19,  1883,  it  was  ordered  that  the  case,  of  which  it 
appeared  a  copy  had  been  served  by  the  plaintiffs'  attorney  on  the 
United  States  attorney  in  January,  1857,  be  considered  as  having 
been  then  agreed  upon  and  settled  between  the  parties,  and  that  the 
same  be  filed  in  the  office  of  the  clerk  as  part  of  the  record  in  the 
case.  On  April  30,  1883,  the  cause  was  heard  upon  that  case  made 
and  served  pursuant  to  the  verdict  of  December  16,  1856,  and  it  was 
thereupon  ordered  that  judgment  be  entered  on  the  verdict  for  the 
sum  of  1715.70,  with  interest  thereon  from  December  8,  1854,  and 
for  costs;  and  on  August  22,  1883,  a  formal  judgment  was  entered 
against  the  plaintiffs  in  error  for  the  said  sum  and  interest,  as  afore- 
said, amounting  to  $2,128.16  damages,  besides  costs.  To  reverse 
that  judgment  this  writ  of  error  is  prosecuted. 

The  case  made,  which  by  the  terms  of  the  verdict  either  party  was 
at  liberty  to  turn  into  a  bill  of  exceptions,  sets  forth  the  entire  evi- 
dence adduced  at  the  trial,  but  is  not  an  agreed  statement  of  facts,  nor 
a  special  verdict,  nor  a  finding  of  facts  by  the  court,  and  contains  no 
exceptions.  It  cannot,  therefore,  be  treated  as  the  basis  for  any  as- 
signment of  errors,  and  the  questions  argued,  as  if  arising  thereon, 
must  be  dismissed  without  further  consideration.  We  are  oif  opinion, 
however,  that  the  court  erred  in  allowing  interest  from  December  8, 
1854,  until  the  entry  of  judgment  on  August  22,  1883, — a  period  of 
nearly  29  years, — upon  the  amount  found  due  to  the  defendant  in  er- 
ror. The  delay  in  the  prosecution  of  the  suit  must  be  attributed  to 
the  plaintiff  below.  It  was  the  actor,  and  had  come  into  court  for  the 
purpose  of  asserting  and  enforcing  a  right  which  the  defendant  below 
contested  and  denied,  and  which  it  was  necessary  to  determine  and 
ascertain.  The  verdict  was  purely  formal,  and  was  entered  by  con- 
sent, after  the  hearing  of  the  evidence,  merely  as  a  basis  for  furtherg 
proceedings,  which  were'to  consist  in  an  adjudication  by  the  court  ofr 
the  questions  of  fact  and  law  arising  upon  the  testimony,  and  liqui- 
dation of  the  amount  to  be  recovered  in  case  the  legal  liability  was 
found  to  exist.  No  step  for  this  purpose  was  taken  by  the  plaintiff 
after  January,  1857,  when  he  served  upon  the  defendant  the  case 
made,  until  January,  1883,  when  he  procured  the  order  to  bring  into 
isourt  and  file  it, — a  period  of  26  years.  In  the  mean  time  the  suit 
had  abated  by  the  death  of  the  defendant,  having  been  revived  in  the 
tiames  of  his  personal  representatives  in  June,  1882,  after  a  lapse  of 
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what  period  sinoe  the  defendant's  death  the  record  does  not  disclose^ 
This  delay  in  prosecution  would  certainly  have  justified  the  court 
in  dismissing  the  action  on  its  own  motion.  So  far  as  the  rights  of 
third  parties  might  have  been  affected  by  it,  as  a  lis  pendens,  it  had 
lost  its  force  without  such  a  dismissal;  for,  as  to  innocent  strangers, 
acquiring  interests  to  be  affected  by  it,  it  would  have  been  treated  as 
abandoned  and  obsolete.  Fox  v.  Reeder,  28  Ohio  St.  181.  There  is> 
nothing  in  the  record,  by  which  alone  we  must  be  governed,  to  show 
any  reasonable  excuse  for  the  unusual  and  extraordinary  delay  in  the- 
progress  of  the  suit;  and  that  delay,  as  we  have  said,  must  be  attrib-^ 
uted  to  the  defendant  in  error. 

Interest  is  given  on  money  demands  as  damages  for  delay  in  pay-^ 
ment,  being  just  compensation  to  the  plaintiff  for  a  default  on  the 
part  of  his  debtor.  Where  it  is  reserved  expressly  in  the  contract, 
or  is  implied  by  the  nature  of  the  promise,  it  becomes  part  of  the^ 
debt,  and  is  recoverable  as  of  right;  but  when  it  is  given  as  dam- 
ages it  is  often  matter  of  discretion.  In  cases  like  the  present,  oi 
recoveries  for  excessive  duties  paid  under  protest,  it  was  held  in. 
Erskine  v.  VanArsdale,  16  Wall.  75,  that  the  jury  might  add  interest,, 
the  plaintiff  ordinarily  being  entitled  to  it  from  the  time  of  the  illegal 
exaction.  But  where  interest  is  recoverable,  not  as  part  of  the  con- 
tract, but  by  way  of  damages,  if  the  plaintiff  has  been  guilty  of  laches 
in  unreasonably  delaying  the  prosecution  of  his  claim,  it  may  be 
properly  withheld.    Bannv.  Dalzell,  8  Car.  &  P.  876;  Newel  v.  ExY 

t  of  Keith,  11  Vt.  214;  Adams  Exp.  Co.  v.  Milton,  11  Bush,  49. 

•  *  The  statute  of  New  York  allowing  interest  on  verdicts,  relied  on  ini 
argument  as  applicable,  was  intended  for  the  government  of  the  or- 
dinary practice  of  the  court,  and  cannot  furnish  the  rule  for  a  case^ 
that  is  excepted  from  it  by  the  unexplained  negligence  and  delay  of 
the  plaintiff.  The  verdict,  indeed,  in  the  present  instance  was  purely 
formal, — as  much  so  as  the  penalty  of  a  bond  which  does  not  represent 
the  amount  equitably  due,  but  stands  only  as  security  for  it.  In- 
ordinary  practice  it  may  be  convenient,  and  certainly  would  not  be 
improper  nor  unjust,  that  interest  properly  allowed  on  the  real 
amount  subsequently  ascertained  shoidd  be  calculated  from  the  date 
of  such  a  verdict;  bub  in  such  cases  it  is  not  interest  on  the  verdict 
in  fact,  because,  until  the  amount  is  liquidated  by  the  subsequent 
action  of  the  court,  there  is  no  sum  certain  due  on  which  interest 
could  be  computed.  The  finding  of  the  court  fixing  the  amount  due, 
is,  in  fact  and  in  contemplation  of  law,  the  equivalent  for  the  verdict 
of  the  jury,  upon  which  interest  may  be  allowed ;  and  when  that  has 
been,  as  in  the  present  instance,  unreasonably  delayed  by  the  neglect 
of  the  plaintiff,  he  cannot  justly  claim  interest  by  way  of  damages 
for  delay  which  has  been  altogether  his  own.  The  date  of  the  order 
for  judgment  in  the  present  case  is  April  SO,  1883,  from  which  time: 
only  interest  should  have  been  allowed. 
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For  this  error,  aooordingly,  the  jadgment  is  reversed,  with  costs  in 
this  court,  and  the  cause  remanded,  with  instructions  to  enter  a  judg- 
ment for  the  defendant  in  error  for  the  sum  of  $715.70,  with  interest 
thereon  from  April  80,  1888,  together  with  costs  in  the  circuit  court. 


(110  U.  8.  209) 

Ddcpfel  and  another  v.  Omo  A  M.  Bt.  Co.  and  others. 
(January  21, 1884.) 

StOCKHOLDSBS  IXFBACHQrG  AoriON  OF  DiBBCTOBS— PBEREQXnSITBS. 

A  stockholder  in  a  corporation  cannot  set  aside  the  transactions  of  its  directors 
unless  he  held  his  interest  at  the  time  of  the  proceeding  complained  of,  nor 
unless  he  has  exhausted  all  the  means  within  his  reach  to  obtain  redress  with- 
out resort  to  a  court  of  law. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

C.  W.  Haasler  and  Thos.  N.  McCarter,  for  appellants. 

Edgar  M.  Johnson  and  Benj.  Harrison^  for  appellees. 

Field,  J.  This  suit  was  brought  to  set  aside  a  contract  by  which 
the  Ohio  <&  Mississippi  Railway  Company  became  the  owner  of  a  por- 
tion of  its  road  known  as  the  Springfield  Division,  and  to  obtain  a 
decree  from  the  court  declaring  that  the  bonds  issued  by  the  com- 
pany, and  secured  by  a  mortgage  upon  that  division,  are  null  and 
void.  It  was  commenced  by  Dimpfel,  an  individual  stockholder  in 
the  company,  who  stated  in  his  bill  that  it  was  filed  on  behalf  of 
himself  and  such  other  stockholders  as  might  join  him  in  the  suit. 
Callaghan,  another  stockholder,  is  the  only  one  who  joined  him.  The 
two  claim  to  be  the  owners  of  1,500  shares  of  the  stock  of  the  com- 
pany. The  whole  number  of  shares  is  240,000.  The  owners  of  the 
balance  of  this  large  number  make  no  complaint  of  the  transactionsS 
which  the  complainants  seek  to  annul.  *  And  it  does  not  appear  that* 
the  complainants  owned  their  shares  when  these  transactions  took 
place.  For  aught  we  can  see  to  the  contrary,  they  may  have  pur- 
chased the  shares  long  afterwards,  expressly  to  annoy  and  vex  the 
company,  in  the  hope  that  they  might  thereby  extort,  from  its  fears, 
a  larger  benefit  than  the  other  stockholders  have  received  or  may 
reasonably  expect  from  the  purchase,  or  compel  the  company  to  buy 
their  shares  at  prices  above  the  market  value.  Unfortunately,  liti- 
gation against  large  companies  is  often  instituted  by  individual  stock- 
holders from  no  higher  motive.  But  assuming  that  the  complainants 
were  the  owners  of  the  shares  held  by  them  when  the  transactions  of 
which  they  complain  took  place,  it  does  not  appear  that  they  made 
any  attempt  to  prevent  the  purchase  of  the  additional  road,  and  the 
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issue  by  the  company  of  its  bonds  secured  by  a  mortgage  on  tha^s 
road.  We  are  not  informed  of  any  appeal  by  them  to  the  directors 
to  stay  their  hands  in  this  respect,  nor  of  any  representation  to  them 
of  a  want  of  power  to  make  the  purchase  and  issue  the  bonds,  nor  of 
any  probable  injury  which  would  arise  therefrom.  The  purchase  was 
made  in  January,  1875,  and  this  suit  was  not  commenced  until  Sep- 
tember 12,  1878.  In  the  mean  time,  the  new  road  purchased  was 
operated  as  an  integral  part  of  the  line  of  the  Ohio  &  Mississippi 
Railway  Company,  without  objection  from  any  stockholder.  During 
these  three  years  and  eight  months  the  earnings  of  the  new  road 
went  into  the  treasury  of  the  company,  and  the  bonds  issued  upon 
•the  mortgage  of  that  road,  executed  by  the  company  in  payment  of 
its  purchase,  passed  into  the  hands  of  parties  who  bought  them  on 
the  faith  of  contracts  which  had  been  carried  out  without  complaint 
from  any  one.  Objections  now  come  with  bad  grace  from  parties 
who  knew  at  the  time  all  that  was  being  done  by  the  company,  and 
gave  no  sign  of  dissatisfaction.  The  purchase  and  the  issue  of  the 
bonds  were  public  acts  known  to  them,  and  presumably  to  all  the 
stockholders. 
A  stockholder  must  make  a  better  showing  of  wrongs  which  he  has 
;2  suffered,  and  also  of  efforts  to  obtain  relief  against  them,  before  a 
'•court  of  equity  will  interfere  and  set  aside the*transactions  of  a  rail- 
way company  or  of  its  directors.  It  is  not  enough  that  there  may  be 
a  doubt  as  to  the  authority  of  the  directors  or  as  to  the  wisdom  of 
their  proceedings.  Grievances,  real  and  substantial,  must  exist,  and 
before  an  individual  stockholder  can  be  heard  he  must  show,  in  the 
language  of  this  court,  that  "he  has  exhausted  all  the  means  within 
•his  reach  to  obtain,  within  the  corporation  itself,  the  redress  of  his 
grievances  or  action  in  conformity  to  his  wishes."  Howes  v.  Oakland, 
104  U.  S.  450.  In  that  case  the  court  added  that  the  efforts  to  in- 
-duce  such  action  as  he  desired  on  the  part  of  the  directors  or  of  the 
stockholders,  when  that  was  necessary,  and  the  cause  of  his  failure, 
should  be  stated  with  particularity  in  his  bill  of  complaint,  accom- 
panied with  an  allegation  that  he  was  a  stockholder  at  the  time  of  the 
transactions  of  which  he  complains,  or  that  his  shares  have  devolved 
on  him  since  by  operation  of  law.  According  to  the  rule  thus  de- 
•clared,  and  its  value  and  importance  are  constantly  manifested,  the 
complainants  have  no  standing  in  court,  and  the  demurrer  was  prop- 
erly sustained  for  want  of  equity  in  the  bill. 

This  view  renders  it  unnecessary  to  consider  whether,  as  held  by 
the  court  below,  the  railway  company  had  the  right  to  acquire  the 
Springfield  Division  and  to  execute  the  mortgage  and  issue  the  bonds 
mentioned  by  virtue  of  the  legislation  of  Illinois.  The  complainants 
have  not  shown  any  ground  which  would  justify  the  court,  on  this  ap- 
plication, to  inquire  into  the  validity  of  the  transaction. 
Decree  affirmed. 
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(109  U.  8.  725)  __  ^  _      ^, 

HowABD  V.  Cabubi  and  others. 

(January  7,  1884.) 

Will— Ldotation  avteb  Deyssb  op  Fsb  With  Absolute  Power  of  Dib- 
POBAL— Precatory  Trust. 

A  devise  to  0.  "  to  be  held,  used,  and  enjoyed  by  him,  his  heirs,  executors,  admin- 
istrators and  assigns  forever,  with  the  hope  and  trust,  however,  that  he  will 
not  diminish  the  same  to  a  greater  extent  than  may  be  necessary  for  his  com- 
fortable support  and  maintenance,  and  that  at  his  death  the  same  or  so  much 
thereof  as  he  shall  not  have  disposed  of  by  devise  or  sale,  shall  descend  "  to 
certain  other  parties  named  in  the  will  in  certain  proportions  fully  set  out 
therein,  confers  an  estate  in  fee-simple  with  an  absolute  power  of  disposition 
on  C,  and  the  limitation  over  is  void. 

The  rule  is  well  established  that  although  generally  an  estate  may  be  devised  to 
one  in  fee-simple  or  fee-tail,  with  a  limitation  over  by  way  of  executory  devise,, 
yet  when  the  will  shows  a  clear  purpose  of  the  testator  to  give  an  absolute 
power  of  disposition  to  the  first  taker,  the  limitation  over  is  void. 

Whenever  the  objects  of  a  supposed  recommendatory  trust  are  not  certain  or  defi- 
nite, whenever  the  property  to  which  it  is  to  attach  is  not  certain  or  definite,, 
whenever  a  clear  discretion  or  choice  to  act  or  not  to  act  is  given,  and  when- 
ever the  prior  dispositions  of  the  property  import  absolute  and  uncontrollable 
ownership,  words  of  recommendation  or  request  will  not  create  a  trust. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

The  pleadings  and  evidence  in  this  case  disclose  the  following  facts : 
On  March  18,  1872,  Lewis  Carusi,  a  bachelor  about  78  years  of  age, 
and  a  citizen  of  the  city  of  Washington,  in  the  District  of  Columbia, 
being  seized  in  fee  of  certain  real  estate  in  said  city,  executed  his  last 
will  and  testament.  In  the  first  item  of  the  will  he  directed  his  just 
debts  and  funeral  expenses  to  be  paid  out  of  his  personal  estate.  The 
second  item  of  the  will  was  as  follows :  m 

*  "And  as  to  all  my  property,  real,  personal,  and  mixed,  after  the  payment* 
of  my  just  debts  and  funeral  charges  as  aforesaid  and  the  payment  of  the  leg- 
acies hereinafter  mentioned,  I  give,  devise,  and  bequeath  the  same  to  my 
brother  Siunuel  Carusi,  to  be  held,  used,  and  enjoyed  by  him,  his  heirs,  exe- 
cutors, administrators,  and  assigns  forever,  with  the  hope  and  trust,  however, 
that  he  will  not  diminish  the  same  to  a  greater  extent  than  may  be  necessary 
for  his  comfortable  support  and  maintenance,  and  that  at  his  death  the  same 
or  so  much  thereof  as  he,  the  said  Samuel  Carusi,  shall  not  have  disposed  of 
by  devise  or  sale,  shall  descend  to  my  three  beloved  nieces,  Phillippa  Estelle 
Caulfield,  nee  Carusi,  Genevieve  E.  Carusi,  and  Isolina  E.  Carusi,  the  daugh- 
ters of  my  said  brother  Samuel  Carusi,  as  follows:  To  the  said  Phillippa  £s- 
tella  Caulfield,  nee  Carusi,  the  sum  of  five  thousand  dollars,  ($5,000,)  the  re- 
mainder of  my  estate  to  be  divided  between  Genevieve  E.  Carusi  and  Isolina 
E.  Carusi,  to  share  and  share  alike  as  tenents  in  common  and  not  as  joint 
tenants,  and  so  that  they,  and  they  alone,  shall  have  the  right  to  have,  pos- 
sess, use,  and  enjoy  the  same  separate  and  apart  from  and  independent  of  any 
husband  either  one  of  them  may  have  at  the  time  of  my  decease  or  at  any 
time  thereafter,  and  so  that  he  or  they  shall  have  no  right,  privilege,  or  power 
to  control  or  interfere  with  any  part  of  my  said  estate  in  any  manner  what- 
soever, and  so  that  the  same  shall  not  be  subject  or  liable  to  any  debt  that 
any  such  husband  may  have  incurred. 

"1  further  hope,  trust,  and  desire  that  in  the  event  either  one  of  my  said^ 
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nieces,  daughters  of  the  said  Samuel  Oarusi,  shall  not  survive  my  said 
brother  Samuel,  that  the  share  she  might  become  entitled  to  had  she  survived 
him  may  be  conferred  and  fall  to  the  surviving  niece  or  nieces.  In  no  event 
shall  any  portion  of  my  estate  be  subject  to  the  control  or  interference  of  any 
husband  either  one  of  my  said  nieces  may  have  at  the  time  of  my  decease  or 
at  any  time  thereafter. 

"I  give  and  devise  to  my  three  nieces,  daughters  of  my  brother  Nathaniel 
Oarusi,  the  sum  of  two  thousand  dollars,  (82,000.)" 

By  the  third  and  last  item  of  the  will  the  testator  appointed  his 
brother  Samuel  Garusi  the  sole  executor  thereof. 

Afterwards,  on  July  18,  1872,  the  said  Lewis  Carusi,  as  party  of 
the  first  part,  executed  a  deed  of  that  date,  which  purported  to  con- 
Tey  to  his  brother  Samuel  Carusi  party  of  the*  second  part,  in  fee- 
simple,  all  bis  real  estate  in  the  city  of  Washington,  upon  trusts 
which  were  thus  expressed : 

"In  trust,  nevertheless,  to,  for,  and  upon  the  following  uses  and  trusts, 
that  is  to  say,  in  trust  to  sell  and  convey  the  whole  or  any  part  of  the  said 
pieces  or  parcels  of  ground  and  premises,  at  the  discretion  of  the  said  party 
ot  the  second  part,  and  to  invest  the  moneys  arising  out  of  such  sale  or  sales 
in  other  property  or  securities,  for  the  use  and  beneilt  of  the  said  party  of  the 
first  part;  and  in  event  of  the  death  of  the  said  pfuty  of  the  first  part,  so 
much  of  said  pieces  or  parcels  of  ground  as  may  remain  unsold,  or  such  other 
property  as  may  be  purchased,  or  such  securities  as  may  be  acquired,  in 
manner  aforesaid,  to  convey  to  such  person  or  persons  as  the  said  party  of 
the  first  part  may,  by  his  last  will  and  testament,  or  other  paper  writing, 
under  his  hand  and  seal*  by  two  persons  witnessed,  designate  and  direct." 

The  appellant  averred,  and  the  defendants  denied,  that  this  deed 
had  been  delivered  by  the  grantor  to  the  grantee  therein  named. 
Subsequently,  on  October  17, 18T2,  Lewis  Garusi  executed  and  deliv- 
•ered  to  his  brother  Samuel  Garusi  another  deed,  conveying  to  him 
Absolutely  in  fee-simple  the  same  lands  described  in  said  will  and  in 
the  deed  of  July  18,  reserving  to  himself  the  rents  and  profits  thereof 
during  his  life.  On  October  25,  1872,  Lewis  Garusi  died,  having 
made  no  will  other  than  that  of  March  18,  1872,  above  mentioned. 
After  the  death  of  Lewis,  Samuel  Garusi  took  possession  of  the  real 
estate  described  in  said  will  and  deeds,  claiming  an  absolute  title  in 
fee-simple  thereto,  by  virtue  of  said  will  and  the  deed  of  October  17, 
1872,  and  continued  in  possession  until  his  death.  On  March  28, 
1877,  he  duly  executed  his  last  will  and  testament,  by  which  he  de- 
vised to  his  wife,  Adelaide  S.  Garusi,  for  her  natural  life,  all  his  roai 
estate,  with  remainder  in  fee  at  her  death  to  his  children,  John  Mc- 
Lean Garusi,  Samuel  P.  Garusi,  Thornton  Garusi,  Estelle  Gaulfield, 
Genevieve  Garusi,  and  Isolina  E.  Howard,  share  and  share  alike,  and 
g  appointed  bis  wife,  the  said  Adelaide  8.,  and  his  son,  the  said  John 
-*  McLean  Garusi,  the  executors  thereof.  *  Afterwards,  on  December  22, 
1877,  Samuel  Carusi  died,  and  on  January  8,  1878,  his  will  was  ad- 
mitted to  probate  and  record  in  the  orphans'  court  of  the  District  of 
Golumbia. 

The  bill  in  this  case  was  filed  by  Isolina  E.  Howard,  one  of  the 
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ohildren  and  heirs  at  law  of  Samuel  Garasi,  against  the  defendants, 
who  were  her  brothers  and  sisters  and  devisees  under  their  said  f  ather*8 
will.  It  averred  the  making  by  Lewis  Gamsi  of  his  said  will  and  of 
the  deeds  of  July  18  and  October  17, 1872,  and  specially  averred  the 
delivery  by  Lewis  Garusi  to  his  brother  Samuel  of  the  first-mentione  i 
deed.  It  averred  that  the  deed  of  October  17,  1872,  was  made  by 
Lewis  Oarusi  when  he  was  physically  so  feeble  as  to  be  unable  to  sigh 
his  name  "and  when  he  was  mentally  incompetent  to  execute  a  deed; 
that  at  the  time  said  deed  was  made  by  him  be  had  no  legal  title  to 
the  real  estate  therein  described,  having  divested  himself  thereof  by 
the  deed  of  trust  of  July  18, 1872;  and  that  he  was  procured  to  make 
said  deed  of  October  17th  by  Samuel  Garusi,  for  whose  benefit  it  was 
made."  The  bill  further  alleged  that  the  will  of  Lewis  Garusi  was 
propounded  for  probate  and  record  in  the  proper  court,  but  a  caveat 
having  been  filed  against  the  probate  thereof,  no  proceedings  were 
taken  or  decree  made  in  reference  thereto.  The  bill  charged  that  the 
will  of  Lewis  Garusi  fully  designated  the  beneficiaries  of  the  trusts 
created  by  the  deed  of  trust  of  July  18,  1872,  and  that  Samuel  Garusi 
had  no  estate  in  the  property  belonging  to  Lewis  Garusi  which  he  could 
dispose  of  by  his  last  will  so  as  to  divest  the  plaintiff  and  her  sisters 
of  their  rights  under  the  last  will  and  testament  of  Lewis  Garusi,  and 
that  Samuel  Garusi  was  only  a  trustee  to  hold  the  property  during  the 
life-time  of  Lewis  Garusi,  and  upon  trust  to  convey  the  same  upon  tho 
death  of  Lewis  to  the  complainant  and  her  sisters  in  manner  set  forth 
in  Lewis  Garusi's  last  will  and  in  said  deed  of  trust.  The  bill  further 
alleged  that  Samuel  Garusi,  with  the  purpose  of  defeating  the  provis- 
ions of  the  will  and  deed  of  trust  executed  by  Lewis  Garusi,  did  du- 
ring his  own  life-time  suppress  the  deed  of  trust  and  claimed  an  ab-^ 
solute  title  in  fee-simple  to  all  the  estate  of  Lewis  Garusi  under  theg 
will  of  the  latter  and  the  deed*of  October  17,  1872.  Finally,  the  bill* 
alleged  that  Lewis  Garusi,  during  his  life-time,  repeatedly  ''declared, 
in  the  most  unmistakable  terms,  that  it  was  his  intention  to  leave  his 
estate,  by  any  testamentary  disposition  he  should  make  thereof,  to  his 
nieces,  to  the  exclusion  entirely  of  any  nephews  that  might  survive  him, 
and  to  the  exclusion  of  the  wife  of  the  said  Samuel  Garusi,  should  she 
survive  him;  ♦  •  •  and  that  it  was  the  intention  of  Lewis  Gar- 
usi to  make  provision  at  all  events  for  his  said  several  nieces  in  prefer- 
ence to  all  persons  and  to  every  person  who  might,  by  reason  of  af- 
finity, have  any  claim  upon  him  or  his  estate."  The  bill  prayed  for 
a  decree  declaring  the  deed  of  trust  dated  July  18,  1872,  to  be  in  full 
force  and  effect,  and  that  the  will  of  Lewis  Garusi  was  operative  as 
designating  the  beneficiaries  under  the  deed  of  trust,  and  its  terms  and 
conditions;  that  the  will  of  Samuel  Garusi,  so  far  as  it  devises  any 
part  of  the  estate  of  which  Lewis  Garusi  died  seized,  might  be  declared 
null  and  void;  that  a  receiver  might  be  appointed  to  take  charge  of 
and  manage  the  estate;  and  that  the  defendants,  Adelaide  S.  Garusi 
and  John  McLean  Garusi,  named  as  executors  of  the  will  of  Samue^ 
V.8— 87 
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Garnsiy  might  be  enjoined  from  interfering  in  anyway  with  the  estate 
of  Samael  Carusi,  and  for  general  relief. 

Separate  answers  were  filed  to  the  bill  by  each  of  the  defendants, 
to  which  the  complainant  filed  replications.  Upon  final  hearing  on 
the  pleadings  and  evidence,  in  special  term,  the  supreme  court  of  the 
District  of  Columbia  dismissed  the  bill.  Upon  appeal  to  the  general 
term  the  decree  of  dismissal  was  affirmed.  From  the  decree  of  af- 
firmance the  present  appeal  is  taken. 

Wm.  B.  Webb  and  Robertson  Howard,  for  appellant. 

L.  O.  nine,  for  appellee. 

Woods,  J.  The  case  made  by  the  bill  of  complaint  is  based  on  the 
will  of  Samuel  Carusi  and  upon  the  deed  of  trust  alleged  to  have  been 
executed  and  delivered  July  18,  1872.  The  contention  of  complain- 
ant is  that,  by  the  deed,  Lewis  Carusi  conveyed  to  Samuel  Carusi  all 
his  real  estate  in  trust  to  convey  the  same  to  such  person  or  persons 
as  the  said  Lewis  Carusi  might,  *'by  his  last  will  and  testament,  or 
other  paper  writing  under  his  hand  and  seal,  by  two  persons  witnessed, 
designate  and  direct ;"  and  that,  although  the  will  was  revoked  by  the 
n  trust  deed,  it  was  nevertheless  effectual  as  a  designation  of  the  per- 
•  sons  to  whom*6aid  real  estate  was  to  be  conveyed  by  Samuel  Carusi, 
the  trustee;  and  that  the  complainant  and  her  sister,  Genevieve  Ca- 
rusi, were  the  persons  who  were  so  designated  by  the  will.  It  is  clear, 
therefore,  that  complainant's  case  can  derive  no  aid  from  the  declara- 
tions of  the  testator,  Lewis  Carusi,  alleged  to  have  been  made  before 
and  after  the  execution  of  his  will,  in  relation  to  the  disposition  which 
he  intended  to  make  of  his  property.  It  must  stand  or  fall  upon  the 
designation  made  in  the  will.  It  is  clear,  also,  that  the  will  is  to  re- 
ceive precisely  the  same  construction,  as  an  instrument  designating 
the  beneficiaries  of  the  trust  deed,  as  it  would  have  received  as  a  last 
will  duly  proven  and  recorded.  The  question  is,  therefore,  what  es- 
tate did  the  testator  intend  to  give  the  complainant  by  his  will  of 
March  18,  1872?  This  will  gives — First,  an  estate  in  fee-simple  to 
Samuel  Carusi;  it  contains,  second,  the  expression  of  a  hope  and  trust 
that  he  will  not  unnecessarily  diminish  the  estate;  and,  third,  it  gives 
to  the  nieces  of  the  testator  so  much  of  his  estate  as  Samuel  Carusi 
shall  not  at  his  death  have  disposed  of  by  sale  or  devise.  We  have, 
then,  devised  to  Samuel  Carusi  an  estate  in  fee-simple,  with  an  abso- 
lute power  of  disposition  either  by  sale  or  devise,  clearly  and  unmis- 
takably implied.  Therefore,  according  to  the  adjudged  cases,  the 
limitation  over  to  the  nieces  of  the  testator  is  void.  The  rule  is  well 
establised  that,  although  generally  an  estate  may  be  devised  to  one 
in  fee-simple  or  fee-tail,  with  a  limitation  over  by  way  of  executory 
devise,  yet  when  the  will  shows  a  clear  purpose  of  the  testator  to  give 
an  absolute  power  of  disposition  to  the  first  taker,  the  limitation  over 
is  void. 

Thus,  in  the  case  of  Atty.  Qen.  v.  HaU,  Fitz  G.  314,  there  was  a  de- 
vise of  real  and  personal  estate  to  the  testator's  son  and  to  the  heirs 


Digitized  by 


Google 


HOWASD  V.  OABXTSI.  679 

of  his  body,  and  that  if  he  should  die  leaving  no  heirs  of  his  body, 
then  80  much  of  the  real  and  personal  estate  as  he  should  be  pos- 
sessed of  at  his  death  was  devised  over  to  the  complainants  in  trust. 
The  son  in  his  life*time  suffered  a  oommon  recovery  of  the  real  es- 
tate, and  made  a  will  as  to  the  personal  estate,  and  died  without  is-^ 
sue,  and  a  bill  was  filed  against  his  executor  to  account.     It  was  heldg 
by  Lord*Chanoellor  Eino,  aided  by  the  master  of  the  rolls  and  the* 
chief  baron  of  the  exchequer,  that  the  devisee  was  tenant  in  tail  of 
the  real  estate,  and  had  barred  the  plaintiffs  by  the  common  recov- 
ery, and  that  the  executrix  was  not  to  account  for  the  personal  estate 
to  the  persons  claiming  under  the  limitation,  for  that  was  void  as  re* 
pugnant  to  the  absolute  ownership  and  power  of  disposal  given  by 
the  will. 

In  the  case  of  Ross  v.  Ross,  1  Jacob  <k  W.  154,  a  limitation  over 
was  declared  void  because  it  was  limited  upon  the  contingency  that 
the  first  taker  did  not  dispose  of  the  property  by  will  or  otherwise. 
See,  also,  CuMert  v.  Furrier,  Jacob,  415;  Bourn  y.  Oibbs,  1  Buss.  & 
M.  615;  Holmes  v.  Godson,  8  DeGex,  M.  &  G.  152. 

The  American  cases  are  to  the  same  effect.  Thus,  in  Jackson  v. 
BvU,  10  Johns.  19,  Charles  Bull  died  seized  of  the  premises  in  ques- 
tion. By  his  last  will,  after  devising  a  certain  lot  of  land  to  his  son 
Moses,  he  declared :  "In  case  my  son  Moses  should  die  without  law- 
ful issue,  the  said  property  he  died  possessed  of  I  will  to  my  sou 
Toung,  his  lawful  issue,"  etc.  It  was  held  that  the  limitation  over 
was  void,  as  being  repugnant  to  the  absolute  control  over  the  estate 
which  the  testator  intended  to  give. 

In  Ids  V.  Ide,  5  Mass.  500,  the  devise  was  to  the  testator's  son 
Peleg,  his  heirs  and  assigns,  with  the  following  provision:  ''And  fur- 
ther, it  is  my  will  that  if  my  son  Peleg  shall  die  and  leave  no  lawful 
heirs,  what  estate  he  shall  leave  to  be  equally  divided  between  my 
son  John  Ide  and  my  grandson  Nathaniel  Ide,  to  them  and  their  heirs 
forever."  Held,  that  his  limitation  over  to  John  and  Nathaniel  Ide 
were  void  because  inconsistent  with  the  absolute,  unqualified  interest 
in  the  first  devisee. 

To  the  same  effect  is  the  case  of  Bowen  v.  Dean,  110  Mass.  438, 
where  a  man  devised  all  his  estate,  real  and  personal,  to  his  wife, 
''to  hold  to  her  and  her  assigns,"  but  should  she  "die  intestate  and 
seized  of  any  portion  of  said  estate  at  the  time  of  her  death,"  then 
over.  The  wife  took  possession  of  the  land  and  died,  having  made  a 
will,  by  which  she  devised  and  bequeathed  all  her  estate,  real  and 
personal.  It  was  held  that  the  will  of  the  husband  gave  the  wife,3 
by  necessary*implication,  an  absolute  power  of  disposal,  either  by* 
deed  or  will,  and  this  power  having  been  fully  executed  by  her  will, 
nothing  remained  upon  which  the  devise  over  in  the  will  of  her  hus- 
band could  operate. 

In  Melson  v.  Cooper,  4  Leigh,  408,  the  case  was  this :  John  Cooper 
died  in  1813  seized  of  the  messuage  and  land  in  controversy,  having, 
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by  bis  last  will  duly  exeonted,  devised,  inter  alia,  as  follows :  "I  give 
to  my  son  William  Cooper  the  plantation  I  live  on,  to  him  and  his 
heirs  forever.  In  case  he  should  die  without  a  son  and  not  sell  the 
land,  I  give  the  land  to  my  son  George,'*  eto.  The  plantation  on 
which  the  testator  lived  was  the  land  in  controversy.  George  Cooper, 
the  lessee  of  the  plaintiff,  was  the  testator's  son  George  mentioned  in 
the  devise,  who  claimed  the  land  under  the  limitation  over  to  him 
therein  contained.  The  testator's  son  William,  to  whom  the  land 
was  devised  in  the  first  instance,  attained  to  full  age,  married^  and 
died,  leaving  issue  one  daughter,  but  without  leaving  or  ever  having 
had  a  son,  and  without  having  sold  the  land.  The  question  referred 
to  the  court  was  whether,  upon  this  state  of  facts,  George  Cooper  was 
entitled  to  the  land.  The  court  held  that  a  general,  absolute,  un- 
limited power  to  sell  the  land  was  given  to  William  Cooper  by  the  de- 
vise, that  he  took  a  fee-simple,  and  that  George  Cooper  was  not  enti- 
tled to  recover.  See,  also,  Qifford  v.  Choate,  100  Mass.  843;  HdU  v. 
Marsh,  Id.  468;  Ramsdell  v.  Ramsdell,  21  Me.  288. 

The  rule  is  thus  stated  by  Chancellor  Ebnt  : 

"If  there  be  an  absolute  power  of  disposition  given  by  the  will  to  the  first 
taker,  as  if  an  estate  be  devised  to  A.,  in  fee,  and  if  he  dies  possessed  of  the 
property  without  lawful  issue,  the  remainder  over  the  property  which  he,  dy- 
ing without  heirs,  shall  leave,  or  without  selling  or  devising  the  same;  in  all 
such  cases  the  remainder  over  is  void,  because  of  his  preceding  fee;  and  it  is 
void  by  way  of  executory  devise,  because  the  limitation  is  inconsistent  with 
the  absolute  estate  expressly  given,  or  necessarily  implied,  by  the  wiU."  4 
Kent,  Comm.  271. 

S  If  the  will  of  Lewis  Carusi  had  remained  unrevoked  and  had  been 
•  duly  proven  and  recorded,  and  Samuel  Carusi  had  died*inte8tate, 
with  all  the  property  devised  to  him  by  Lewis  Carusi  undisposed  of, 
the  complainant  would  be  entitled  to  no  relief,  for  she  would  have 
taken  nothing  by  the  will.  If  the  will  can  be  held  to  designate  any 
beneficiary  under  the  trust  deed  of  July  18, 1872,  it  designated  Sam- 
uel Carusi,  and  not  the  complainant  and  her  sisters.  But  by  the 
terms  of  Lewis  Carusi's  will,  the  complainant  and  her  sisters  were 
only  entitled  to  so  much  of  the  estate  of  Lewis  as  Samuel  should  "not 
have  disposed  of  by  devise  or  sale."  The  bill  of  complaint  charges 
that  Samuel  Carusi,  by  his  last  will  and  testament,  had  devised  to 
certain  persons  therein  named,  among  them  the  complainant,  all  the 
property  devised  to  him  by  the  last  will  of  Lewis  Carusi.  There 
was  therefore  no  property  of  the  estate  of  Lewis  Carusi  to  which  the 
supposed  devise  to  complainant  and  her  sisters  could  apply. 

The  case  of  complainant  receives  no  support  from  the  precatory 
words  of  the  will  of  Lewis  Carusi.  These  words  express  "the  hope 
and  trust  that  Samuel  Carusi  will  not  diminish  the  same  (viz.,  the 
property  devised  to  him  by  the  will)  to  a  greater  extent  than  may 
answer  for  his  comfortable  support,"  and  the  testator  then  devises  to 
complainant  and  her  sisters  what  Samuel  shall  not  have  disposed  of 
by  devise  or  sale.     The  words  do  not  raise  any  trust  in  Samuel.     He 
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is  not  made  a  trustee  for  any  purpose,  and  no  duty  in  respect  to  the 
disposition  of  the  estate  is  imposed  upon  him.  But  even  if  the  will 
had  contained  an  express  request  that  Samuel  should  convey  to  the 
complainant  so  much  of  the  estate  as  he  did  not  dispose  of  by  sale  or 
devise,  there  would  be  no  trust,  for  the  will,  as  we  have  seen,  gives 
Samuel  Garusi  the  absolute  power  of  disposal. 

In  Knight  v.  Knight,  3  Beav.  148^  it  was  said  by  the  master  of  the 
rolls  (Lord  Lanodale  :) 

"If  the  giver  accompanies  his  expression  of  wish  or  request  by  other  words, 
from  which  it  is  to  be  collected  that  he  did  not  intend  the  wish  to  be  impera- 
tive, or  if  it  appears  from  the  context  that  the  first  taker  was  to  have  a  dis- 
cretionary power  to  withdraw  any  part  of  the  subject  from  the  wish  or  re- 
quest,   *    *    *    it  has  been  held  that  no  trust  was  created.''  J 

•And  see  B.  C.  nom.  Knight  v.  Boughton,  11  Clark  &  F.  518.  5* 

The  rule  is  thus  stated  by  Mr.  Justice  Stoby  in  his  Commen- 
taries on  Equity  Jurisprudence,  §  1070: 

"AVhenever  the  objects  of  the  supposed  recommendatory  trust  are  not  cer- 
tain or  definite,  whenever  the  property  to  which  it  is  to  attach  is  not  certain 
or  definite,  whenever  a  clear  discretion  or  choice  to  act  or  not  to  act  is  given, 
whenever  the  prior  dispositions  of  the  property  import  absolute  and  uncon- 
trollable ownership,  in  all  such  cases  courts  of  equity  will  not  create  a  trust 
from  words  of  this  character." 

See,  also,  Wood  v.  Cox,  2  Mylne  &  C.  684;  Wright  v.  Aikyns,  Turn. 
&  B.  167;  Stead  Y.  Mellor,  6  Ch.  Div.  225;  Lambe  v.  Eames^L.  B. 
10  Eq.  267;  S.  C.  L.  B.  6  Ch.  597;  Hesi  v.  Singler,  114  Mass.  56; 
Bennocks'  Estate,  20  Pa.  St.  268;  Van  Duyne  v.  Van  Duyne,  1  McCart. 
897;  2  Pom.  Eq.  Jur.  §§  1014,  1015, 1016, 1017,  and  notes. 

The  views  we  have  expressed  render  it  unnecessary  to  consider 
other  questions  argued  by  counsel.  It  is  quite  immaterial  whether 
or  not  Lewis  Camsi  had  mental  capacity  to  execute  the  deed  of  Oc- 
tober 17,  1872,  or  whether  he  had  any  title  to  the  property  described 
therein.  If  that  deed  had  never  been  executed  the  fact  would  not  aid 
the  complainant's  case. 

The  result  is  that  the  decree  of  the  supreme  court  of  the  District  of 
Columbia,  in  general  term,  by  which  the  decree  of  the  special  term 
dismissing  the  complainant's  bill  was  affirmed,  was  right,  and  must 
itself  be  affirmed. 
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XTnitbd  States  v.  Gbahah* 

(January  21, 1884.) 

MiLBAGB— Natal  OFFiosBa— Tbayel  nr  FoBBieK  Lahds. 

A  DETal  officer  traveling  under  ordeni.  whether  by  land  or  sea,  in  the  United  States 
or  out,  is  entitled  to  his  mileaf^  for  the  entire  distance  traversed;  and  this  was 
the  case  when  the  act  of  1835  was  in  force  as  well  as  now. 

Appeal  from  the  Court  of  Claims. 
Sol.  Oen.  Phillips  and  Thomas  Simons,  for  appellant. 
Robt  B.  Lines,  for  appellee. 

Waitb,  C.  J.     We  are  unable  to  distinguish  this  case  in  principle 

^  from  that  of  (7.  S.  v.  Temple,  105  U.  S.  97,  in  which  it  was  decided 

{J  that  an  officer  of  the  navy  who,  while  engaged  in  public  business, 

^  traveled  under  orders  by  land  or  sea,  the  travel  b7*sea  not  being  in 

a  public  vessel  of  the  United  States,  was  entitled,  under  the  act  of 

June  30,  1876,  c.  159,  (20  St.  65,)  to  mileage  at  the  rate  of  eight 

cents  a  mile  for  the  whole  distance  traveled,  whether  by  sea  or  land. 

The  mileage  sued  for  in  this  case  accrued  while  the  act  of  March  3, 

1885,  c.  27,  (4  St.  757,)  was  in  force.     The  language  of  that  act,  on 

which  the  question  now  presented  arises,  is  as  follows : 

"It  is  hereby  expressly  declared  that  the  yearly  allowance  provided  for  in 
this  act  is  all  the  pay,  compensation,  and  allowance  that  shall  be  received, 
under  any  circumstances  whatever,  by  any  such  officer  or  person,  except  for 
traveling  expenses  under  orders,  for  which  ten  cents  per  mile  shall  be  al- 
lowed." 

That  of  the  act  of  1876,  passed  upon  in  Temple's  case,  was : 

''And  so  much  of  the  act  of  June  16»  1874,  *  *  *  as  provides  that 
only  actual  traveling  expenses  shall  be  allowed  to  any  person  holding  em- 
ployment or  appointment  under  the  United  States  while  engaged  on  public 
business,  as  is  applicable  to  the  officers  of  the  navy  so  engaged,  is  hereby  re- 
pealed; and  the  sum  of  eight  cents  per  mile  shall  be  aUowed  such  officers 
while  so  engaged  in  lieu  of  their  actual  expenses." 

It  is  found  as  a  fact,  in  this  case,  that  on  the  sixth  of  April,  1835, 
which  was  only  a  little  more  than  a  month  after  the  act  of  1835  was 
passed,  circular  instructions  were  issued  from  the  treasury  depart- 
ment to  the  effect  that  mileage  at  the  rate  of  10  cents  a  mile  was  fixed 
by  law  and  should  be  paid  for  traveling  expenses  within  the  United 
States,  but  that  the  usual  and  necessary  passage  money  actually  paid 
by  officers  returning  from  foreign  service,  under  orders  or  on  sick 
ticket,  when  they  could  not  return  in  a  public  vessel,  would  be  paid 
as  theretofore,  as  well  as  the  like  expenses  of  officers  going  out.  The 
navy  regulations,  adopted  in  1865,  and  in  force  in  1872,  when  the 
claim  of  Graham,  the  appellee,  accrued,  provided  that  "for  traveling 
out  of  the  United  States  the  actual  expenses  only  are  allowed."  It  is 
also  found  that  from  the  time  of  the  passage  of  the  act  of  1835  until 
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the  decision  of  TempWs  Case  in  this  court,  the  navy  and  treasury  de-g 
partments  had,  with  a  single^exception,  always  held  that  the  10  cents* 
a  mile  did  not  apply  to  travel  to,  from,  or  in  foreign  countries,  but 
only  to  travel  in  the  United  States.  In  Temple's  Case  the  long-con- 
tinued practice  in  the  departments  was  relied  on  to  justify  the  decis- 
ion of  the  accounting  officers  of  the  treasury  against  him,  but  the  fact 
of  the  actual  existence  of  the  practice  was  not  found  as  it  has  been 
now. 

The  operative  words  in  the  act  of  1876  are,  ''the  sum  of  eight  cents 
per  mile  shall  be  allowed;"  and  the  act  of  1835,  "for  which  ten  cents 
per  mile  shall  be  allowed/'  In  Temple's  Case  it  was  said  the  language 
of  the  act  of  1876  was  so  clear  and  explicit  as  not  to  be  open  to  con- 
struction, and  to  our  minds  the  same  is  true  of  the  act  of  1835.  Un- 
der both  acts  all  traveling  expenses  are  to  be  paid  by  mileage,  and 
there  is  not  in  either  of  them  any  indication  of  an  intention  of  con- 
gress to  make  a  distinction  between  travel  by  sea  or  on  land,  in  for- 
eign countries  or  in  the  United  States.  As  was  remarked  by  Mr. 
Justice  Woods,  "the  practice  •  *  •  finds  no  higher  warrant  or 
sanction  in  the  act  of  1835  than  in  the  act  of  1876."  Such  being  the 
case,  it  matters  not  what  the  practice  of  the  departments  may  have 
been  or  how  long  continued,  for  it  can  only  be  resorted  to  in  aid  of 
interpretation,  and  "it  is  not  allowable  to  interpret  what  has  no  need 
of  interpretation."  If  there  were  ambiguity  or  doubt,  then  such  a 
practice,  begun  so  early  and  continued  so  long,  would  be  in  the  highest 
degree  persuasive,  if  not  absolutely  controlling,  in  its  effect.  But, 
with  language  clear  and  precise,  and  with  its  meaning  evident,  there 
is  no  room  for  construction,  and  consequently  no  need  of  anything  to 
give  it  aid.  The  cases  to  this  effect  are  numerous.  Edwards'  Lessee 
V.  Darby,  12  Wheat.  206;  U.  S.  v.  Temple,  supra;  Swift  Co.  v.  U.  S. 

105  U.  S.  695;  Buggies  v.  lUinoU,  108  U.  S. ;  [S,  C.  2  Sup.  Ct. 

Ebp.  832.] 

The  judgment  is  affirmed. 


(110  U.  S.  216) 

Hahbbo  and  others  v.  Caset,  Beceiver,  etc. 

(Januaiy  21, 1884.) 

Daxagbs  for  Protest  of  Foreign  BOiLS— Trub  Ownbr. 

Where  a  debtor  transmitted  to  his  creditor  certain  foreign  bills  of  exchange  in- 
dorsed by  him,  with  authority  to  collect  them  at  maturity  and  retain  the 
amount  of  the  debt,  and  the  creditor  caused  them  to  be  protested  when  due, 
held  that,  beine  only  the  holder,  and  not  the  true  owner,  he  could  not  recover 
of  his  debtor  the  statutory  damages  allowed  upon  the  protest  of  foreign  bills. 
over  and  above  the  actual  expense. 
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In  Error  to  the  Circuit  Goart  of  the  United  States  for  the  Eastern 
District  of  Looisana. 

Tho8.  L.  Bayne,  for  plaintiffs  in  error, 

/.  D.  Rouse  and  Wm.  Orant,  for  defendant  in  error. 

Waite,  C.  J.  The  controlling  facts  in  this  case  are  as  follows : 
G.  J.  Hambro  <&  Son,  a  banking  firm  in  London,  England,  were  the 
correspondents  of  the  New  Orleans  National  Banking  Association,  a 
national  bank  in  New  Orleans.  The  bank  kept  a  running  account 
with  the  firm,  drawing  upon  them  from  time  to  time  as  occasion  re- 
quired, and  remitting  bills  to  cover  its  drafts.  In  the  course  of  its 
business  the  bank  became  the  owner  of  certain  bills  drawn  by  a  New 
Orleans  firm  on  their  correspondents  in  France,  amounting  in  the 
aggregate  to  440,000  francs,  or  $93,121  in  United  States  currency. 
These  bills  were  indorsed  by  the  bank,  and  remitted  to  Hambro  & 
Son  for  collection  and  credit,  but  before  they  matured  the  bank  and 
the  drawers  and  drawees  all  failed.  The  faUure  of  the  bank  occurred 
on  the  4th  of  October,  1873,  and,  on  a  statement  of  accounts  a  few 
days  after,  the  bank  was  found  in  debt  to  Hambro  &  Son  for  the  sum 
of  189,798.30.  The  bills  which  had  been  remitted  were  protested  at 
maturity  at  an  expense  of  $1,356,  which  was  paid  by  Hambro  & 
tSon.  This  item  was  not  included  in  the  balance  shown  by  the  ac- 
•  count  stated.  *Under  the  laws  of  Louisiana,  the  damages  upon  pro- 
test of  foreign  bills  of  exchange  is  10  per  cent,  on  the  principal  sum 
specified  in  the  bills.  Suit  was  brought  against  the  receiver  of  the 
bank,  to  recover  the  charges  for  protest,  and  the  10  per  cent,  dam- 
ages. Judgment  was  given  against  the  receiver  for  the  expenses  of 
protest,  but  in  his  favor  on  the  claim  for  damages.  This  writ  of 
error  was  sued  out  by  Hambro  <&  Son  to  reverse  that  judgment  so  far 
as  it  was  in  favor  of  the  receiver.  In  our  opinion  the  judgment  was 
clearly  right.  The  protested  bills  are  the  property  of  the  bank,  sub- 
ject, in  the  hands  of  Hambro  <&  Son,  to  their  Uen  as  bankers,  for  the 
security  of  the  balance  due  them  on  general  account.  All  moneys 
collected  by  Hambro  <k  Son  on  the  bills,  whether  it  be  for  principal, 
interest,  or  damages,  must  be  passed  as  soon  as  collected  to  the 
credit  of  the  bank.  Hambro  &  Son  are  the  holders  of  the  bills,  but 
in  no  legal  sense  the  owners,  though  it  may  be  their  lien  is  for  more 
than  can  be  collected  from  the  drawers  or  drawees.  Glearly  the  law 
does  not  require  the  bank  to  pay  the  damages,  when  the  payment,  if 
made,  must  be  passed  to  its  own  credit  on  the  books  of  its  collecting 
agents.  That  would  be  the  operative  effect  of  such  a  judgment  as  is 
now  asked  for. 

Judgment  affirmed* 
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<110  U.  8.  226) 

Uritbd  Statxs  v.  Grant,  Surviving  Partner,  eio. 

(January  21, 1884.) 

Rbofbniho  of  Oabb— Mbrgbb  op  Judghsnt — AFFBAIo 

Where,  in  pursuance  of  a  special  act  of  congress,  llie  court  of  claims  reopened  a 
case  in  which  Judgment  had  been  rendered  for  the  claimant,  and,  as  a  part  of 
the  original  judgment,  awarded  him  a  further  sum  which  had  been  omitted  bjr 
mistake,  hM,  that  the  order  adjudging  the  additional  sum.  being  merged  in 
the  original  judgment,  an  appeal  from  which  was  l>arred  by  the  lapse  of 
time,  was  not  appealable. 

Appeal  from  the  Court  of  Claims.     On  motion  to  dismiss. 

Sol.  Oen.  Phillips  and  Thonias  Simons,  for  appellant. 

P.  PhiUips,  W.  Hallen  Phillips,  and  JB.  P,  Lowe,  for  appellees. 

Waite,  C.  J.  Grant  &  Co.  sued  the  United  States  in  the  court  of 
claims  on  the  second  of  December,  1868-,  and  on  the  sixth  of  Decem- 
ber, 1869,  recovered  a  judgment  for  $84,225.14.  On  the  fifth  of  Jan- 
uary, 1883,  the  following  act  was  passed  by  congress : 

"Be  it  enacted  ♦  ♦  ♦  that  the  court  of  claims  be  and  it  is  hereby  di- 
rected to  reopen  and  readjudicate  the  case  of  Albert  Grant  and  Darius  Jack- 
son ♦  ♦  ♦  upon  the  evidence  heretofore  submitted  to  the  said  court  in 
said  cause,  ♦  «  *  and  if  said  court,  in  such  readjudication,  shall  find 
from  such  evidence  that  the  court  gave  judgment  for  a  different  sum  than  the 
evidence  sustains,  or  the  court  intended,  it  shall  correct  such  error,  and  ad- 
judge to  the  said  Albert  Grant  such  additional  sum,  in  said  cause,  as  the  evi- 
dence shall  justify,  not  to  exceed  fourteen  thousand  and  sixteen  dollars  and 
twenty-nine  cents;  and  the  amount  by  readjudication  in  favor  of  the  said 
Albert  Grant  shall  be  a  part  of  the  original  judgment  in  the  cause  recorded 
in  the  fifth  court  of  claims  report,  page  eighty.'' 

Under  this  act  Grant,  on  the  thirteenth  of  January,  1883,  appliedg 
*to  the  court  to  re-examine  the  case  and  to  render  a  judgment  nunc* 
pro  tunc  for  the  additional  sum  of  $14,016.29.  Upon  this  applica- 
tion the  court,  on  due  consideration,  found  that  the  original  judgment 
was  given  for  a  different  sum  than  was  intended,  and  that,  "in  order 
to  correct  such  error  and  adjudge  to  said  Albert  Grant  such  additional 
sum  in  this  cause  as  the  evidence  justifies,  he  should  receive  a  fur- 
ther sum  of  $14,016.29;"  and  on  the  eleventh  of  June,  1883,  a  judg- 
ment for  that  amount  was  rendered.  From  this  judgment  the  United 
States  took  an  appeal,  which  Grant  now  moves  to  dismiss  on  the 
ground  that  no  appeal  lies  from  an  order  or  judgment  entertained  in 
such  a  proceeding.  In  our  opinion  this  motion  should  be  granted. 
The  act  of  congress,  in  its  legal  effect,  is  nothing  more  than  a  direc- 
tion to  the  court  of  claims  to  entertain  an  application  to  correct  an 
error  in  the  entry  of  one  of  its  former  judgments.  The  readjudica- 
tion ordered  is  to  be  upon  the  old  evidence,  and,  if  an  error  is  found, 
the  correction  is  to  be  made,  not  by  rendering  a  new  judgment,  but 
by  amending  the  old  one.     The  language  is,  "and  the  amount  by  re- 
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adjadication  in  favor  of  the  said  Albert  Grant  shall  be  a  part  of  the 
original  judgment."  As,  when  the  act  was  passed,  an  appeal  from 
the  original  judgment  was  barred  by  lapse  of  time,  we  are  satisfied 
it  was  the  intention  of  congress  to  make  the  action  of  the  court  of 
claims  upon  this  readjudication  final.  Certainly,  the  old  judgment  is 
not  opened  to  an  appeal  by  the  readjudication,  and  there  is  nothing 
to  indicate  that  the  new  part  of  the  judgment  can  be  separated  from 
the  old  for  the  purposes  of  review  here.  By  the  correction  the  new 
judgment  was  merged  in  the  old. 
The  motion  to  dismiss  is  granted. 


niO  U.  8.  151) 

Habt  9.  Sansom  and  others. 

(January  21, 1884.) 

AonoK  TO  RxooTBB  Laxd  ahd  Rbmoyb  Cloud  on  Tttlb— Dbobkb  op  State 

COUBT  ▲0AIM8T  A  CiTIZKR  OF  AmOTHBB  HTATS — BbBYICB  BT  PUBU* 
CATIOH—JUDOIOBKT  HO  BaB  TO  ACTION  IN  UNTTBD 

States  Cibcutt  Count. 

A  decree  of  a  state  court  for  the  remoyal  of  a  cloud  upon  the  title  of  land  within 
the  state,  rendered  against  a  citizen  of  another  state,  who  has  been  cited  bj 
publication  only,  as  directed  by  the  local  statutes,  is  no  bar  to  an  action  by  him 
in  the  circuit  court  of  the  United  States  to  recover  the  land  against  the  plain- 
tiff in  the  former  suit. 

In  a  suit  to  recover  land,  and  to  remove  a  cloud  upon  the  title  thereof,  brought  in 
a  court  of  the  state  In  which  the  land  is,  against  W.,  H.,  and  others,  the  peti- 
tion alleged  that  W.  ejected  the  plaintiff  and  unlawfully  withheld  possession 
from  him ;  that  H.  set  up  some  pretended  claim  or  title  to  the  land ;  that  the 
other  defendants  held  recorded  deeds  thereof,  which  were  fraudulent  and  void ; 
and  that  the  pretended  claims  and  deeds  cast  a  cloud  upon  the  plaintiff's  title. 
Due  service  was  made  on  the  other  defendants;  and  a  citation  to  H.,  who  was 
a  citizen  of  another  state,  was  published  as  directed  by  the  local  statutes.  All 
the  defendants  were  defaulted ;  and  upon  a  writ  of  inquiry  the  jury  found  that 
H.  claimed  the  land,  but  had  no  title,  of  record  or  otherwise,  and  returned  a 
verdict  for  the  plaintiff.  Judgment  was  rendered  that  the  plaintiff  recover  the 
land  of  the  defendants,  and  that  the  deeds  mentioned  in  the  petition  be  can- 
celed and  annulled,  and  the  cloud  therebv  removed,  and  for  costs,  and  that 
execution  issue  for  the  costs.  EM.  that  this  Judgment  was  no  bar  to  an  action 
by  H.  in  the  circuit  court  of  the  United  States,  to  recover  the  land  against  the 
plaintiff  in  the  former  suit. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

Henry  J.  Leovy  and  W.  Hcdlett  PhiUips,  for  plaintiff  in  error. 
S     A.  S.  Lathrop,  for  defendants  in  error. 

-•  *  Gbat,  J.  This  is  a  writ  of  error  sued  out  by  Edmond  J.  Hart,  a 
citizen  of  Louisiana,  to  reverse  a  judgment  rendered  against  him  in 
the  circuit  court  of  the  United  States  for  the  Northern  district  of 
Texas,  in  an  action  brought  by  him  against  Marion  Sansom  and  the 
iieirs  at  law  of  Thomas  M.  League,  citizens  of  Texas,  to  recover  a 
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tract  of  land  in  Johnson  county,  in  that  state,  of  wbicli  they  had  dis- 
possesBed  him.  At  the  trial,  Hart  proved  his  title  under  a  patent 
from  the  republic  of  Texas  to  League,  and  a  deed  with  general  cove* 
nants  of  warranty  from  League,  dated  August  19,  1846,  and  both 
recorded  on  December  9,  1879,  and  it  appeared  that  the  defendant 
Sansom  held  possession  of  the  land  under  a  lease  from  the  other  de* 
fendants  and  as  their  tenant.  The  defendants  offered  in  evidence 
the  record  of  a  judgment  rendered  by  the  district  court  of  Johnson 
county,  on  August  24,  1876,  upon  a  petition  filed  June  11,  1873,  by 
the  heirs  at  law  of  League,  (who  died  intestate  November  5,  1865,) 
against  Virgil  Wilkerson,  Orlando  Dorsey,  and  several  other  persons, 
and  Hart,  alleging  that  Wilkerson  ejected  the  plaintiffs  from  this 
land,  and  unlawfully  withheld  possession  thereof  from  them ;  that  on 
October  29,  1870,  the  defendant  Dorsey,  by  deed  duly  recorded,  con- 
veyed to  some  of  the  other  defendants  than  Wilkerson  and  Hart 
three-fourths  of  the  land,  reserving  in  that  deed  the  remaining  fourth 
to  himself,  and  that  other  deeds  (particularly  set  forth)  of  parts  of 
the  land  were  afterwards  made  to  the  rest  of  such  other  defendants 
and  recorded;  that  the  defendant  Hart  "sets  up  some  pretended 
claim  and  title  to  said  land;"  and  that  **the  defendant  Wilkerson  is 
a  naked  trespasser  upon  the  land  of  the  plaintiffs,  and  that  the  sev- 
eral other  defendants'  several  deeds,  which  appear  upon  the  record 
of  deeds  of  Johnson  county  as  aforesaid,  are  fraudulent  and  void,  and 
that  the  said  pretended  claims  and  deeds,  and  each  and  all  of  them, 
cast  a  cloud  upon  the  title  of  the  plaintiffs;**  and  praying  *'that  they 
have  judgment,  that  the  cloud  upon  the  title  of  the  plaintiffs,  created 
by  the  several  deeds  aforesaid,  be  removed,  and  that  the  said  deeds, 
and  each  and  all  of  them,  be  declared  null  and  void,  and  be  canceled^ 
and*discharged  of  record,  and  that  the  title  of  the  plaintiffs  in  and"^ 
to  said  premises  and  every  part  thereof,  may  be  confirmed  and  es- 
tablished as  against  said  defendants  and  each  and  every  of  them, 
and  all  persons  claiming  through  or  under  them,"  and  for  a  writ  of 
possession,  damages,  and  costs.  That  record  also  showed  the  issue 
and  due  service  of  citations  to  all  the  defendants  except  Dorsey  and 
Hart;  the  issue  of  a  citation  directing  the  sheriff  to  serve  Hart,  being 
a  citizen  of  Louisiana,  by  publication,  and  the  sheriff's  return  show- 
ing the  execution  of  the  citation  by  such  publication  in  a  newspaper 
of  the  county  four  successive  weeks  before  the  return  day,  and  a  like 
service  by  publication  on  Dorsey,  a  citizen  of  New  York.  That  rec- 
ord further  showed  a  default  of  all  the  defendants ;  and  that  upon  a 
writ  of  inquiry  the  jury  assessed  damages  against  Dorsey  and  Hart; 
found  as  facts  the  issue  of  the  patent  to  League  and  the  title  of  the 
plaintiffs  as  his  heirs;  that  Hart  "claimed  said  land;"  and  that  a  deed 
was  made  by  Dorsey  and  recorded,  as  alleged  in  the  petition,  but 
that  Hart  and  Dorsey  respectively  had  no  title  of  record  or  otherwise ; 
and  returned  a  verdict  "for  the  plaintiffs;  and  that  they  recover  the 
land  described  in  the  petition."    That  record  finally  showed  a  judg- 
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ment  ''that  the  plaintiff's  recover  of  the  defendants  the  premises  de- 
scribed/' and  ''that  the  several  deeds  in  the  plaintiff's  petition  men- 
tioned be  and  the  same  are  hereby  annulled  and  canceled,  and  for 
naught  held,  and  the  cloud  thereby  removed/'  and  for  costs,  and  that 
execution  issue  for  the  costs.  The  circuit  court,  against  the  plain- 
tiff's objection,  admitted  the  judgment  in  evidence,  instructed  the  jury 
that  it  divested  the  plaintiff  of  his  title  to  the  land,  and  directed  a 
verdict  for  the  defendants. 

The  plaintiff,  deriving  his  title  under  a  deed  with  covenants  of 
general  warranty  from  League,  is  entitled  to  maintain  this  action 
against  League's  heirs,  who  are  estopped  by  those  covenants,  unless 
the  former  judgment  in  the  action  brought  by  them  in  the  state  court 
has  adjudicated  the  title  as  between  them  and  the  present  plaintiff. 
g  It  IF  therefore  necessary  to  consider  the  nature  and  effect  of  that  judg- 

•  ment.  *The  petition  combined,  in  accordance  with  the  practice  pre- 
vailing in  that  state,  an  action  in  the  nature  of  ejectment  to  recover 
possession  of  the  land,  and  a  suit  in  equity  to  remove  a  cloud  upon 
the  plaintiffs'  title ;  and  the  service  by  publication  was  in  the  form 
authorized  by  the  local  statutes  against  non-residents.  1  Pasch.  Dig. 
Laws  Tex.  (4th  Ed.)  art.  25.  The  petition  alleges  that  Wilkerson 
was  in  possession;  and  that  the  other  defendants,  except  Hart,  held 
recorded  deeds,  which  were  fraudulent  and  void,  and  cast  a  cloud  upon 
the  plaintiffs'  title.  But  as  to  Hart,  it  did  not  allege  that  he  was  in 
possession,  or  was  in  privity  with  the  other  defendants,  or  that  he  held 
any  deed,  but  only  that  he  set  up  some  pretended  claim  and  title. 
And  the  verdict  finds  that  he  claimed  the  land,  but  had  no  title  of 
record  or  otherwise  therein.  The  judgment  is  that  the  plaintiffs  re- 
cover the  land  of  the  defendants,  and  that  the  deeds  mentioned  in  the 
petition  be  and  are  annulled  and  canceled,  and  the  cloud  thereby 
removed,  and  for  costs;  and  execution  is  awarded  for  costs  only,  and 
not  for  any  writ  or  process  in  the  nature  of  a  writ  of  possession  or 
habere  facias. 

It  is  difficult  to  see  how  any  part  of  that  judgment  (except  for  costs) 
is  applicable  to  Hart;  for  that  part  which  is  for  recovery  of  pos- 
session certainly  cannot  apply  to  Hart,  who  was  not  in  possession; 
and  that  part  which  removes  the  cloud  upon  the  plaintiff's  title  ap- 
pears to  be  limited  to  the  cloud  created  by  the  deeds  mentioned  in  the 
petition ;  and  the  petition  does  not  allege,  the  verdict  negatives,  that 
Hart  held  any  deed.  But  if  there  is  any  judgment  (except  for  costs) 
against  Hart,  it  is,  upon  the  most  liberal  construction,  only  a  decree 
removing  the  cloud  created  by  his  pretended  claim  of  title,  and  is  no 
bar  to  the  present  action.  Generally,  if  not  universally,  equity  juris- 
diction is  exercised  in  personam,  and  not  in  rem,  and  depends  upon 
the  control  of  the  court  over  the  parties,  by  reason  of  their  presence 
or  residence,  and  not  upon  the  place  where  the  land  lies  in  regard  to 
10  which  relief  is  sought.     Upon  a  bill  for  the  removal  of  a  cloud  upon 

*  title,  as  upon  a  bill  for  the  specific  performance  of  an^igreement  to 
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convey,  the  decree,  unless  otherwise  expressly  provided  hy  statute,  is 
clearly  not  a  judgment  in  rem,  establishing  a  title  in  land,  but  oper- 
ates in  personam  only,  by  restraining  the  defendant  from  asserting 
his  claim,  and. directing  him  to  deliver  up  his  deed  to  be  canceled, 
or  to  execute  a  relief  to  the  plaintiff.  Langd.  Eq.  PI.  (2d  Ed.)  §§  43, 
184;  MaasieY.  Watts,  6  Cranch,  148;  Orton  v.  Smith,  18  How.  263; 
Vandever  v.  Freeman,  20  Tex.  334.  It  would  doubtless  be  within  the 
power  of  the  state  in  which  the  land  lies  to  provide  by  statute  that 
if  the  defendant  is  not  found  within  the  jurisdiction,  or  refuses  to 
make  or  to  cancel  a  deed,  this  should  be  done  in  his  behalf  by  a  trustee 
appointed  by  the  court  for  that  purpose.  Felch  v.  Hooper,  119  Mass. 
52;  Ager  v.  Murray,  105  U.  S.  126,  132.  But  in  such  a  case,  as  in 
the  ordinary  exercise  of  its  jurisdiction,  a  court  of  equity  acts  in  per- 
sonam, by  compelling  a  deed  to  be  executed  or  canceled  by  or  in  be- 
half of  the  party.  It  has  no  inherent  power,  by  the  mere  force  of  its 
decree,  to  annul  a  deed  or  to  establish  a  title. 

In  the  judgment  in  question,  no  trustee  to  act  in  behalf  of  the  de- 
fendant was  appointed  by  the  court,  nor  have  we  been  referred  to  any 
statute  authorizing  such  an  appointment  to  be  made.  The  utmost 
effect  which  can  be  attributed  to  the  judgment,  as  against  Hart,  is 
that  of  an  ordinary  decree  for  the  removal  by  him,  as  well  as  by  the 
other  defendants,  of  a  cloud  upon  the  plaintiff's  title.  Such  a  decree, 
being  in  personam  merely,  can  only  be  supported  against  a  person  who 
is  not  a  citizen  or  resident  of  the  state  in  which  it  is  rendered,  by  act- 
ual service  upon  him  within  its  jurisdiction ;  and  constructive  serv- 
ice by  publication  in  a  newspaper  is  not  sufficient.  The  courts  of  the 
state  might  perhaps  feel  bound  to  give  effect  to  the  service  made  as 
directed  by  its  statutes.  But  no  court  deriving  its  authority  from  an- 
other government  will  recognize  a  merely  constructive  service  as 
bringing  the  person  within  the  jurisdiction  of  the  court.  The  judg- 
ment would  be  allowed  no  force  in  the  courts  of  any  other  state;  and 
it  is  of  no  greater  force,  as  against  a  citizen  of  another  state,  in  aio 
oourt  of  the  United  States,  though*held  within  the  state  in  which  the* 
judgment  was  rendered.  HoUingsworth  v.  Barbour,  4  Pet.  466,  475; 
BosweWs  Lessee  v.  Otis,  9  How.  336;  Bischoffy.  Wethered,  9  Wall.  812; 
KnowUs  V.  Gas'light  Co.  19  Wall.  58;  Pennoyer  v.  Neff,  95  U.  S.  714. 
See,  also,  Schibsby  v.  Westenholz,  L.  R.  6  Q.  B.  155 ;  The  City  of 
Mecca,  6  Prob.  Div.  106. 

The  circuit  court  having  ruled  and  instructed  the  jury  otherwise, 
its  judgment  must  be  reversed,  and  the  cause  remanded  with  direc- 
tions to  set  aside  the  verdict,  and  to  order  a  new  trial. 
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aio  u.  a  ut) 

United  States  v.  Go.  Com'bs,  County  of  Dodge. 

(January  21,  1884.) 

Iettsrital  Ikpboybmbnt— Kbb.  St.  1869— Wagon  Bbidgb  otbb  Plattb  Riysb 

— Lbtt  of  Tax. 

A  wagon  bridge  across  the  Platte  riyer  is  a  work  of  internal  improvement,  within 
the  meaning  of  the  statute  of  Nebraska  of  February  1ft,  186tf ;  and  that  statute 
makes  it  the  duty  of  county  commissioners  to  levy  a  tax  on  the  taxable  prop- 
erty within  a  precinct  in  whose  behalf  bonds  have  been  issued  under  that  stat- 
ute to  aid  in  constructing  such  a  bridge,  sufficient  to  pay  the  annual  interest  on 
the  bonds,  and  without  regard  to  any  limit  imposed  by  or  voted  in  accordance 
with  chapter  9  of  the  Hevised  Statutes  of  1866. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

W.  H.  Hunger,  Letvis  A.  Oroff,  and  C.  S.  Montgomery,  for  plaintiff 
in  error. 

Wm.  Marshall,  for  defendants  in  error. 
tt  Gb^t,  J.  This  is  a  writ  of  error  to  reverse  a  judgment  of  the  cir- 
•  cuit  court  of  the  United  States  for  the  district  of  Mebraska,* denying 
a  peremptory  writ  of  mnndamus  to  command  the  county  commission- 
ers of  the  county  of  Dodge,  in  the  state  of  Nebraska,  to  levy  a  special 
tax  upon  the  taxable  property  within  Fremont  precinct,  a  local  sub- 
division of  that  county,  to  pay  and  satisfy  two  judgments  obtained  by 
the  petitioner  against  the  county,  in  that  court,  upon  interest  coupons 
attached  to  bonds  issued  by  the  county  commississioners  in  behalf  of 
the  precinct  on  September  1,  1871,  under  the  statute  of  Nebraska  of 
February  15,  1869,  for  the  purpose  of  building  a  wagon  bridge  across 
the  Platte  river  in  that  precinct,  and  purchased  by  the  petitioner  in 
good  faith  in  the  usual  course  of  business,  and  without  notice  of  any 
defects  or  infirmities;  each  of  which  judgments  provided  that  they 
should  be  paid  by  such  a  levy. 

To  an  alternative  writ  of  mandamus,  alleging  the  facts  above  stated, 
the  county  commissions  filed  an  answer,  alleging  that  the  bonds, 
which  were  signed  and  sealed  by  the  county  commissioners,  were  in 
this  form : 

''United  States  of  America,  State  of  Nebbaska: 

''It  is  hereby  certified  that  Fremont  precinct,  in  the  county  of  Dodge,  in 
the  state  of  Nebraska,  is  indebted  unto  the  bearer  in  the  sum  of  one  thousand 
dollars,  payable  on  or  before  twenty  years  after  date,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum  from  date.  Interest  payable  annually  on  the 
presentation  of  the  proper  coupons  hereunto  annexed.  Principal  payable  at 
the  office  of  the  county  treasurer,  in  Fremont,  Dodge  county,  Nebraska;  in- 
terest payable  at  the  Ocean  National  Bank,  in  the  city  of  New  York. 

"This  bond  is  one  of  a  series  issued  in  pursuance  of  and  in  accordance  with 
a  vote  of  the  electors  of  said  Fremont  precinct  at  a  special  election  held  on 
the  eleventh  day  of  November,  A.  D.  1870,  at  which  time  the  following 
proposition  was  submitted:    *  Shall  the  county  commissioners  of  Dodge 
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ecfnntj,  Nebraska,  issue  their  special  bonds  on  Fremont  precinct,  in  saiil 
county,  to  the  amount  not  to  exceed  fifty  thousand  dollars,  to  be  expended 
and  appropriated  by  the  county  commissioners,  or  as  much  thereof  as  is  neces-^ 
sary,  in  building  a  wagon  bridge  across  the  Flatte  river,  in  said  precinct  ;g 
said  bonds  to  be  made* payable  on  or  before  twenty  years  after  date,  bearing* 
interest  at  the  rate  of  ten  per  cent,  per  annum,  payable  annually?'    Which 
proposition  was  duly  elected,  adopted,  and  accepted  by  a  majority  of  the  elect- 
ors of  said  precinct  voting  in  favor  of  the  proposition. 

''And  whereas  the  Smith  Bridge  Company,  of  Toledo,  Ohio,  have  entered 
into  a  contract  with  said  county  commissioners  to  furnish  the  necessary  ma- 
terials, and  to  build  and  construct  said  bridge  referred  to  in  the  foregoing 
proposition. 

''Therefore  this  bond,  with  others,  is  issued  in  pursuance  thereof,  as  well 
as  under  the  provisions  of  an  act  of  the  legislature  of  the  state  of  Nebraska, 
approved  February  15,  A.  D.  1869,  entitled  'An  act  to  enable  counties,  cities, 
and  precincts  to  borrow  money  on  their  bonds,  or  to  issue  bonds  to  aid  in  the 
constructiou  or  completion  of  works  of  internal  improvement  in  this  state, 
and  to  legalize  bonds  already  issued  for  such  purposes.' 

"In  witness  whereof  we,  the  said  county  commissioners  of  said  Dodge 
county,  have  hereunto  set  our  hands,  this day  of ,  A.  D.  1871." 

The  answer  farther  alleged  that  the  proposition  to  vote  the  bonds, 
sabmitted  to,  and  voted  upon  by,  the  voters  of  the  precinct,  contained 
a  provision  that  the  tax  levied  in  any  one  year  should  not  exceed  one 
mill  on  a  dollar  of  the  valuation  of  the  taxable  property  within  the 
precinct,  and  was  entered  on  the  records  of  the  county;  and  that  a 
tax  of  one  mill  had  since  been  annually  levied,  A  general  demurrer 
to  the  answer  was  overruled  by  the  circuit  court,  and  judgment  en- 
tered accordingly;  and  thereupon  this  writ  of  error  was  sued  out. 
The  decision  of  this  case  depends  upon  the  peculiar  provisions  of  the 
statutes  of  Nebraska,  and  an  examination  of  those  statutes  leaves  us 
in  no  doubt  how  it  should  be  decided.  In  the  Revised  Statutes  of 
1866,  the  ninth  chapter,  concerning  county  commissioners,  contained 
the  following  provisions : 

"Sec  19.  The  said  commissioners  shall  have  power  to  submit  to  the  people 
of  the  county,  at  any  regular  or  special  election,  the  question  whether  the 
county  will  borrow  money  to  aid  in  the  construction  of  public  buildings,  the  a 
question  whether  the  county  will  aid  or  construct  any  road  or  bridge,  or  toS 
submit  to  the  people  of  "the  county  any  question  involving  an  extraordinary  • 
outlay  of  money  by  the  county;  and  said  commissioners  may  aid  any  enter- 
prise designed  for  the  benefit  of  the  county  as  aforesaid,  whenever  a  major- 
ity of  the  people  thereof  shall  be  in  favor  of  the  proposition,  as  provided  in 
this  section. 

''Sec.  20.  When  county  warrants  are  at  a  depreciated  value,  the  said  com- 
missioners may,  in  like  manner,  submit  the  question  whether  a  tax  of  a 
higher  rate  than  that  provided  by  law  shall  be  levied;  and  in  all  cases  when 
an  additional  tax  is  laid,  in  pursuance  of  a  vote  of  the  people  of  the  county, 
for  the  special  purpose  of  repaying  borrowed  money,  or  of  constructing  or 
ordaining  to  construct  any  road  or  bridge,  or  for  aiding  in  any  enterprise 
contemplated  by  the  preceding  section,  such  special  tax  shall  be  paid  in  money 
and  in  no  other  manner. 

'*Sec.  21.  The  mode  of  submitting  questions  to  the  people,  contemplated 
by  the  last  two  sections,  shall  be  the  following:  The  whole  question,  includ- 
ing the  sum  to  be  raised,  or  the  amount  of  the  tax  desired  to  be  levied,  or 
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the  rate  per  annum,  and  the  whole  regulation,  including  the  time  of  its  tak- 
ing effect  or  haying  operation,  if  it  be  of  a  nature  to  be  set  forth,  and  the 
penalty  of  its  violation,  if  there  be  one,  is  to  be  published  at  least  four  weeks 
in  some  newspaper  published  in  the  county.  If  there  Is  no  such  newspaper 
published,  the  publication  is  to  be  made  by  being  posted  up  in  at  least  one  of 
the  most  public  places  in  each  election  precinct  in  the  county.  And  in  all 
cases  the  notices  shall  name  the  time  when  such  question  will  be  voted  upon, 
and  the  form  in  which  the  question  shall  be  taken ;  and  a  copy  of  the  ques* 
tion  submitted  shall  be  posted  up  at  each  place  of  voting  during  the  day  of 
election. 

"Sec.  22.  When  the  question  submitted  involves  the  borrowing  or  expendi- 
ture of  money,  the  proposition  of  the  question  must  be  accompanied  by  a 
provision  to  lay  a  tax  for  the  payment  thereof,  in  addition  to  the  usual  taxes 
under  section  16  of  this  chapter;  and  no  vote  adopting  the  question  proposed 
shall  be  valid,  unless  it  likewise  adopt  the  amount  of  tax  to  be  levied  to  meet 
the  liability  incurred. 

"Sec.  23.  The  rate  of  tax  to  be  levied  in  pursuance  of  the  last  four  sections 
of  this  chapter  shall  in  no  case  exceed  three  mills  on  the  dollar  of  the  county 
valaation  in  one  year.  When  the  object  is  to  borrow  money  to  aid  in  the 
erection  of  public  buildings,  the*rate  shall  be  such  as  to  pay  the  debt  in  ten 
years;  when  the  object  is  to  construct  or  aid  in  constructing  any  road  or 
bridge,  the  annual  rate  shall  not  exceed  one  mill  on  a  dollar  of  the  valaation; 
and  any  special  tax  or  taxes  levied  in  pursuance  of  this  chapter,  becoming 
delinquent,  shall  draw  the  same  rate  of  interest  as  ordinary  taxes  levied  in 
pursuance  of  the  revenue  laws  of  this  territory.  *' 

But  the  statute  of  February  15,  1869,  as  amended  by  a  statute  of 
March  8,  1870,  and  under  which  the  bonds  in  question  were  issued, 
provides  as  follows : 

"Section  1.  Any  county  or  city  in  the  state  of  Nebraska  is  hereby  author* 
ized  to  issue  bonds  to  aid  in  the  construction  of  any  railroad,  or  other  work 
of  internal  improvement,  to  an  amount  to  be  determined  by  the  county  com- 
missioners of  such  county  or  the  city  council  of  such  city,  not  exceeding  ten 
per  centum  of  the  assessed  valuation  of  all  taxable  property  in  said  county  or 
city:  provided,  the  county  commissioners  or  city  council  shall  first  submit 
the  question  of  the  issuing  of  such  bonds  to  a  vote  of  the  legal  voters  of  said 
county  or  city,  in  the  manner  provided  by  chapter  nine  of  the  Revised  Stat- 
utes of  the  state  of  Nebraska,  for  submitting  to  the  people  of  the  county  the 
question  of  borrowing  money. 

"Sec.  2.  The  proposition  of  the  question  must  be  accompanied  by  a  provis- 
ion to  levy  a  tax  annually  for  the  payment  of  the  interest  on  said  bonds  as 
it  becomes  due:  provided,  that  an  additional  amount  shall  be  levied  and  col- 
lected to  pay  the  principal  of  said  bonds,  when  it  shall  become  due:  and  pro- 
vided further,  that  no  tax  shall  be  levied  or  collected  to  pay  any  of  the  prin- 
cipal of  said  bonds  until  the  year  1880. 

"Sec.  8.  The  proposition  shall  state  the  rate  of  interest  such  bonds  shall 
draw,  and  when  the  principal  and  interest  shall  be  made  payable.'* 

"Sec.  5.  It  shall  be  the  duty  of  the  proper  officers  of  such  county  or  city  to 

cause  to  be  annually  levied,  collected,  and  paid  to  the  holders  of  such  bonds 

a  special  tax  on  all  taxable  property  within  said  county  or  city,  sufficient  to 

Hpay  the  annual  interest  as  the  same  becomes  due,  and,  when  the  principal 

Sof  said  bonds  becomes  due,  such  officers  shall  in  like  manner  collect  an  ad- 

^fUtionaTamount  sufficient  to  pay  the  same  as  it  becomes  due;"  with  certain 

restrictions  as  to  the  amount  to  be  levied  and  collected  in  any  one  year  towards 

payment  of  the  principal. 

"Sec.  6.  Any  county  or  city,  which  shall  have  issued  its  bonds  in  pursu- 
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ance  of  this  act,  shall  be  estopped  from  pleading  want  of  consideration  there- 
for; and  the  proper  officers  of  such  county  or  city  may  be  compelled,  by  man- 
damns  or  otherwise,  to  levy  the  tax  herein  provided  to  pay  the  same. 

"Sec.  7.  Any  precinct  in  any  organized  county  of  this  state  shall  have  the 
privilege  of  voting  to  aid  works  of  internal  improvement,  and  be  entitled  to 
all  the  privileges  conferred  upon  counties  and  cities  by  the  provisions  of  this 
act;  and  in  such  case  the  precinct  election  shall  be  governed  in  the  same  man- 
ner as  is  provided  in  this  act,  so  fiur  as  the  same  is  applicable,  and  the  county 
commissioners  shall  issue  special  bonds  for  such  precinct,  and  the  tax  to  pay 
the  same  shall  be  levied  upon  the  property  within  the  bounds  of  such  pre- 
cinct. Such  precinct  bonds  shall  be  the  same  as  other  bonds,  but  shall  con- 
tain a  statement  showing  the  special  nature  of  such  bonds." 

Under  either  statute  the  submission  of  the  question  to  the  people 
must  be  accompanied  by  a  provision  to  levy  a  tax.  But  whereas  the 
statute  of  1866  provided  that  no  vote  adopting  the  question  proposed 
should  be  valid  unless  it  likewise  adopted  the  amount  of  tax  to  be 
levied  to  meet  the  liability  incurred,  and  that  when  the  object  was  to 
construct  or  aid  in  constructing  any  road  or  bridge,  the  annual  rate 
should  not  exceed  one  mill  on  a  dollar  on  the  valuation;  the  statute  of 
1869,  as  amended  by  the  statute  of  1870,  omits  both  these  provisions 
and  peremptorily  enacts  that  the  proposition  of  the  question  shall  be 
accompanied  by  a  provision  to  levy  a  tax  annually,  sufficient  for  the 
payment  of  the  interest  as  it  becomes  due;  that  it  shall  be  the  duty 
of  the  proper  municipal  officers  to  cause  to  be  annually  levied,  col- 
lected, and  paid  to  the  holders  of  the  bonds  a  special  tax,  sufficient 
so  to  pay  the  annual  interest;  and  that  they  may  be  compelled,  by 
mandamuM  or  otherwise,  to  levy  suoh  a  tax. 

The  later  statute,  as  to  objects  included  in  it,  clearly  repeals  to 
this  extent  the  earlier  statute,  removes  the  limit  imposed  upon  theS 
amount  to  be  levied,  and  takes  away  the  power  o^the  voters  to  limit*^ 
that  amount,  and  requires  a  tax  to  be  levied  and  collected  sufficient 
to  pay  the  whole  interest  for  the  year;  and  it  is  equally  olear  that  a 
bridge  across  the  Platte  river  is  a  work  of  internal  improvement,  for 
the  benefit  of  the  public,  and  within  the  scope  and  the  terms  of  the 
statute  of  1869.  Co.  Com'ra  v.  Chandler,  96  U.  8.  205 ;  Fremont 
Bvilding  Ass'nY.  Sherwin,  6  Neb.  48.  The  petitioner  is  therefore  en- 
titled to  a  peremptory  writ  of  mandamus  to  the  county  commissioners 
to  levy  a  tax  on  the  taxable  property  of  Fremont  precinct,  sufficient  to 
pay  the  amount  of  the  judgments  recovered  in  the  circuit  court  for 
the  interest  due  on  the  bonds  held  by  him.  Davenport  v.  Dodge  Co.  105 
U.  8.  287. 

Judgment  reversed. 
▼.8—88 
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(109  U.  a  702) 

CmoAOO  ft  A.  B.  Co.  and  another  v.  Uniok  Bollino-Mill  Co.* 

MaSSA0HU8BTT8   MtTT.  LiFB  In8.  Co.  V.  SaMS. 

(Janaaiy  7, 1884.) 

£quiTT  PLBADora— Riaar  to  Dismibs^Statutoby  Loar^WAirut— JSxprkm 

Lien— Qnrmo  Crbdit. 

After  a  decree,  whether  final  or  interlocutory,  settling  rights  in  favor  of  another 

party,  the  complainant  cannot  dismiss  his  bill. 
A  complainant  cannot  insist  upon  the  validity  of  a  plea  for  the  sake  of  having  his 

own  bill  dismissed,  after  the  defendant  has  answered  over. 
An  express  reservation,  by  written  contract,  of  a  lien  apon  materials  farntehed  a 

railroad,  does  not  operate  as  a  waiver  of  the  statutory  lien. 
The  statutory  lien,  which,  to  be  effectual,  has  to  be  asserted  within  a  certain  time, 

is  not  waived  by  an  agreement  to  give  credit  beyond  that  time  upon  receiving 

security,  unless  the  security  is  actually  given. 
An  agreement  to  furnish  materials  to  a  railroad  company,  with  the  reservation  of  a 

hen,  does  not  involve  a  chattel  mortgage  within  the  meaning  of  the  recording 

acts. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  North- 

%  «m  District  of  Illinois. 

•  *The  original  bill  in  this  case  was  filed  Jaiiuary  8,  1876,  by  John 
B.  Dumont,  a  citizen  of  the  state  of  New  Jersey,  against  the  Chicago 
&  Illinois  Biver  Baibroad  Company,  the  Chicago  Bail  way  Construction 
Company,  the  Chicago  &  Alton  Bailroad  Company,  and  the  Union 
Boiling-mill  Company,  which  for  the  sake  of  brevity  will  he  called  re- 
spectively the  Illinois  Biver  Bailroad  Company,  the  construction  com- 
pany, the  Alton  Bailroad  Company,  and  the  rolling-mill  company,  all 
corporations  organized  under  the  laws  of  the  state  of  Illinois,  and 
Bradford  Hancock,  as  receiver  of  the  construction  company,  and 
Corydon  Beckwitb,  both  citizens  of  the  state  of  Illinois.  The  purpose 
of  the  bill  was  the  foreclosure  of  a  deed  of  trust.  The  bill  averred  in 
substance  as  follows :  On  March  1,  1875,  the  Illinois  Biver  Bailroad 
Company,  claiming  to  be  the  owner  of  a  railroad  constructed  and  be- 
ing constructed  between  Joliet,  Will  county,  and  Streator,  in  La  Salle 
county,  in  the  state  of  Illinois,  and  the  construction  company,  claim- 

o  ing  to  be  the  owner  of  certain  lands  in  Grundy  county,  in  the  same 

•state, ^entered  into  an  agreement  with  the  Alton  Bailroad  Company 
by  which  the  Illinois  Biver  Bailroad  Company  leased  its  right  of  way 
and  its  railroad  constructed  and  to  be  constructed,  and  all  its  other 
property,  except  engines  and  cars,  to  the  Alton  Bailroad  Company 
forever,  upon  certain  terms  and  conditions  therein  mentioned.  After- 
wards, on  the  same  March  1,  1875,  the  Illinois  Biver  Bailroad  Com- 
pany executed  and  delivered  its  bonds  of  that  date,  with  interest  con* 
pons  attached,  1,000  in  number,  and  for  $1,000  each,  payable  80 

18.  C.  13  Fed  Rep.  857. 
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years  after  date,  with  interest  at  7  per  cent.,  payable  semi-annually, 
and  on  the  same  day,  jointly  with  the  construction  company  and 
John  H.  Bice,  its  trustee,  executed  a  deed  of  trust  to  George  Straut 
to  secure  the  payment  of  the  bonds.  The  deed  of  trust  conveyed  to 
Straut  all  the  railroad  owned  or  occupied  by  the  Illinois  Biver  Bail- 
road  Company  between  Joliet  and  the  Mazon  river,  and  all  the  prop- 
erty of  every  kind,  (except  engines,  cars,  and  tools,)  however  and  when- 
ever acquired  by  it,  between  said  points,  and  the  railroad  company 
covenanted  by  said  trust  deed  that  it  had  a  perfect  title  to  the  rail- 
road and  other  property  so  conveyed,  subject  only  to  the  lease  above 
mentioned.  By  the  same  deed  the  construction  company  and  Bice, 
its  trustee,  conveyed  to  Straut  its  lands  situate  in  Grundy  county, 
niinois,  and  covenanted  that  it  had  good  title  thereto,  and  that  the 
lands  were  free  from  incumbrances.  Of  said  1,000  bonds,  only  those 
numbered  from  1  to  474,  inclusive,  and  from  701  to  1,000,  inclusive, 
were  issued.  The  interest  on  these  bonds  had  not  been  paid.  They 
were  all  held  either  by  bona  fide  purchasers  or  pledgees. 

The  deed  of  trust  provided  that  in  case  of  default  in  the  payment 
of  any  interest  on  the  bonds,  or  in  the  performance  of  any  covenant 
in  said  deed  of  trust  contained,  to  be  performed  by  the  Illinois  Biver 
Company  or  the  construction  company,  and  in  case  such  default 
should  continue  six  months,  then  the  trustee  might  take  possession 
of  the  property  conveyed  by  the  deed  of  trust,  and  apply  the  issues 
and  profits  thereof  to  the  payment  of  the  liabilities  of  the  Illinois 
Biver  Bailroad  Company  and  the  construction  company,  as  therein 
provided.  The  covenants  of  seizin  for  quiet  enjoyment  and  againstS 
^incumbrances,  made  by  the  Illinois  Biver  Bailroad  Company  and  the^ 
construction  company  in  the  deed  of  trust  contained,  were  broken  on 
March  1,  1875,  and  such  default  had  continued  more  than  six 
months.  On  March  1,  1875,  the  Illinois  Biver  Bailroad  Company 
and  the  construction  company  were  indebted  to  the  rolling-mill  com- 
pany in  a  large  sum  of  money  for  materials  furnished  for  the  con- 
struction of  said  road,  which  the  rolling-mill  company  claimed  to  be 
a  lien  thereon,  but  its  claim  was  subject  to  the  claims  of  bondholders 
represented  by  the  complainant.  On  September  13,  1875,  John  F. 
Slater,  being  the  holder  and  owner  of  bonds  numbered  from  1  to  474, 
inclusive,  applied  to  Straut,  the  trustee,  to  take  such  action  in  the 
premises  as  he  ought  to  or  might  take  for  the  protection  of  his  inter- 
est. But  Straut,  being  unable  or  unwilling  to  act,  resigned  his  trust, 
and  the  complainant  was,  on  September  18,  1875,  in  accordance 
with  the  provisions  of  the  deed  of  trust,  appointed  trustee  in  his 
stead,  and  on  September  20,  1875,  Straut  conveyed  to  the  complain- 
ant, as  such  trustee,  all  the  property,  rights,  and  powers  vested  in 
him  by  the  trust  deed.    The  prayer  of  the  bill  was  as  follows : 

''That  an  account  may  be  taken  of  the  sum  due  for  principal  and  interest 
on  said  bonds,  and  of  the  sums  due  as  liens  upon  said  road,  and  that  the 
premises  described  In  the  deed  of  trust  to  George  Straut  may,  by  order  of  this 
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court,  be  sold  for  the  payment  of  the  same,  and  that  your  orator  may  have 
such  other  and  further  and  different  relief  as  to  equity  may  seem  meet. " 

Answers  were  iiled  by  the  lUinoiB  Biver  Bailroad  Company,  the 
construction  company,  and  the  Alton  Railroad  Company,  Corydon 
Beckwith,  and  Bradford  Hancock,  in  which  they  took  issue  upon  the 
averments  of  the  bill.  On  January  13,  1876,  the  rolling-mill  com- 
pany filed  an  answer,  claiming  to  have  a  first  lien  on  the  railroad 
and  property  of  the  Illinois  Biver  Bailroad  Company,  averring  that, 
on  August  7,  1874,  it  made  a  contract  in  writing,  of  that  date,  with 
S  the  Blinois  Biver  Bailroad  Company  and  the  construction  company 
•  for  the  sale  and  delivery,  at  certain  prices  therein^specified,  to  said 
companies  of  1,600  tons  of  steel  and  2,500  tons  of  iron  rails  and  cer- 
tain named  quantities  of  iron  splices,  spikes,  and  bolts,  all  to  be  de- 
livered by  December  1, 1874.  That  contract  provided  that  for  these 
materials  $60,000  in  cash  should  be  paid,  and,  for  the  balance  of  the 
price,  the  companies  purchasing  the  same  should  give  notes,  payable  in 
six,  eight,  ten,  and  twelve  months  from  their  dates,  respectively,executed 
by  the  Illinois  Biver  Bailroad  Company  and  guarantied  in  full  by  the 
construction  company  and  by  the  stockholders  of  the  construction  com- 
pany in  proportion  to  their  stock,  and,  for  the  further  security  of  said 
notes,  there  should  be  pledged  certain  bonds  of  the  construction  com- 
pany for  an  amount  equal  to  the  aggregate  principal  of  said  notes, 
and  secured  by  a  deed  of  trust,  made  April  1,  1874,  by  the  Illinois 
Biver  Bailroad  Company  and  the  construction  company,  on  the  prop- 
erty therein  described,  constituting  the  first  lien  thereon.  It  also  con- 
tained this  clause : 

"And  it  is  also  agreed  by  said  party  of  the  second  part  that  the  material 
so  furnished  by  the  said  party  of  the  first  part  shall  be  used  and  laid  upon 
the  road  and  road-bed  belonging  to  said  Chicago  &  Illinois  Biver  Railroad 
Company,  between  the  cities  of  Joliet,  in  Will  county,  and  Streator,  in  La 
Salle  county,  Illinois;  and  that  until  the  same  be  fully  paid  for,  and  all  the 
notes  given  in  payment  therefor  paid  and  canceled,  the  said  party  of  the 
first  part  shall  have  a  lien  upon  said  material  furnished  by  it,  and  the  use 
and  possession  of  the  same  by  said  party  of  the  second  part,  or  either  of  the 
corporations  constituting  the  same,  or  the  assignee  or  assigns  of  one  or  both 
of  them  shall  be  the  user  and  possession  of  said  party  of  the  first  part. " 

The  answer  of  the  rolling-mill  company  further  alleged  that  the 
company  had  delivered  a  large  part  of  the  rails,  etc.,  under  said  con- 
tract ;  that  upon  the  delivery  of  the  last  lot,  on  or  about  November 
12,  1874,  the  purchasing  companies  gave  the  rollinef-mill  company 
notice  not  to  deliver  any  more  rails  or  other  material  until  the  spring 
oof  1875;  that  the  rolling-mill  company  were  always  ready  and  will- 
•"ing  to  deliver  the  ""remainder  of  said  rails  and  other  material  men- 
tioned in  said  contract,  and  that  on  May  7,  1875,  it  gave  notice  to 
said  purchasing  companies  that  the  residue  of  the  rails,  etc.,  were 
ready  for  delivery,  but  the  companies  did  not  provide  cars  or  vessels 
for  the  transportation  of  said  materials,  and  that,  by  the  terms  of  the 
contract,  such  notice  was  equivalent  to  a  delivery  thereof;  and  that 
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the  rolling-mill  company  then  and  thereby  complied  with  its  contract, 
and  was  entitled  to  the  consideration  therein  named.  It  is  also  al- 
leged that  the  rolling  mill  company  had  received  in  part  payment  of 
eaid  consideration  the  sum  of  $95,000,  and  no  more,  and  that  the 
purchasing  companies  had  wholly  neglected  and  refused  to  pay  the 
rolling- miU  company  any  further  sums  of  money  on  the  contract,  and 
had  neglected  and  refused  to  deliver  to  it  any  of  the  notes  or  securi- 
ties for  deferred  payments  on  the  rails,  etc.,  as  provided  in  said  con- 
tract, although  requested  to  do  so;  and  that  thereby  the  whole  amount 
of  the  purchase  money  for  the  rails,  etc.,  had  become  dae  and  pay- 
able. It  further  alleged  that  on  May  10, 1875,  the  rolling-mill  com- 
pany, within  the  time  prescribed  by  law,  filed  its  bill  in  the  circuit 
court  of  Will  county,  Illinois,  for  the  purpose  of  enforcing  its  lien, 
under  the  statutes  of  Illinois,  upon  the  railroad  and  its  appurtenances, 
and  that  the  bill  was  still  pending  and  undetermined.  The  answer 
still  further  alleged  that  the  rolling-mill  company  not  only  had  a 
statutory  lien  upon  all  the  materials  furnished  under  said  contract, 
but  by  the  contract  it  had  an  express  coutract  lien  upon  the  same, 
and  that  by  virtue  of  the  contract  and  the  facts  set  forth  it  had  a  lien 
upon  the  Illinois  Kiver  Railroad  and  its  appurtenances  paramount  to 
the  lien  of  the  bondholders  under  said  deed  of  trust  and  all  other 
liens  upon  the  road. 

On  the  same  day  on  which  its  answer  was  filed  the  rolling-mill  com- 
pany obtained  leave  to  file,  and  did  file,  a  cross-bill  in  the  cause,  set- 
ting up  the  same  matters  stated  in  its  answer,  and  praying  that  upon 
the  final  hearing  a  decree  might  be  entered  requiring  payment  of  theo 
amount  due  to  it  within  a  certain*time  to  be  fixed  by  the  decree,  and  * 
that  in  default  thereof  the  railroad  of  the  Illinois  Biver  Bailroad  Com- 
pany and  all  its  appurtenances  might  be  sold,  and  out  of  the  proceeds 
its  claim  might  be  paid  in  preference  to  the  bondholders  or  any  othei 
persons.  The  answers  to  the  cross-bill  of  the  rolling-mill  company 
denied  that  said  company  had  any  lien  for  the  materials  furnished 
by  it  under  said  contract,  either  by  virtue  of  the  contract  or  the  stat- 
utes of  Illinois.  Afterwards,  on  May  31,  1876,  the  master  to  whom 
the  cause  had  been  referred  filed  his  report  upon  the  claims  of  the 
rolling-mill  company,  with  the  testimony  in  support  thereof,  by  which 
he  found  due  to  the  complainant  in  a  cross-bill  from  the  Illinois  Biver 
Bailroad  Company  and  the  construction  company,  for  iron  rails,  etc., 
furnished  under  said  contract,  with  interest,  etc.,  the  sum  of  $186,- 
783.49,  and  for  which  he  reported  the  rolling-mill  company  had  a 
lien  binding  on  all  the  defendants.  On  June  27,  1876,  the  report  of 
the  master  was  referred  back  to  him  by  the  following  order,  which 
was  entitled  both  of  the  original  and  the  cross-cause : 

"By  agreement  of  counsel  the  report  of  the  master  in  said  bill  and  cross- 
bill is  referred  back  to  Henry  W.  Bisliop,  the  master  in  chancery  of  this  court, 
with  leave  for  the  complainant  in  said  bill  and  the  defendants  to  take  further 
proofs  within  eight  (8)  days  from  this  date,  and  for  the  Union  Bolling-miU 
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to  take  farther  proofs,  if  desired,  within  twelve  (12)  days  from  this  date,  said 
master  to  report  at  the  expiration  of  said  twelve  days." 

On  July  1,  1876,  Dumont,  the  complainant  in  the  original  bill^ 
filed  his  supplemental  bill,  in  which  he  averred  that,  since  the  filing 
of  the  original  bill,  coupons,  attached  to  the  bonds  mentioned,  falling 
due  on  March  .1,  1876,  had  become  due,  and  remained  unpaid,  al- 
though presented  for  payment ;  that  he  had  paid  out  certain  sums 
for  right  of  way,  for  laying  down  side  tracks,  and  switches,  and  for 
taxes,  and  prayed  that  an  account  might  be  taken  of  the  sums  due 
I  on  said  coupons  so  fallen  due,  and  of  the  sums  paid  out  by  complain- 

•  ant  as  aforesaid,*and  that  the  latter  might  be  declared  a  lien  on  the 
mortgaged  premises.  On  August  8, 1876,  the  Illinois  River  Bailroad 
Company  filed  its  plea  to  the  original  and  supplemental  bills,  in  which 
it  averred  that  at  the  date  of  the  mortgage  set  forth  in  the  original 
and  supplemental  bills,  and  at  the  beginning  of  this  suit,  the  said 
George  Straut,  the  trustee  named  in  the  deed  of  mortgage,  was,  and 
ever  since  had  been  and  still  continued  to  be,  a  citizen  of  the  state  of 
Illinois;  that  he  was  such  citizen  on  September  13,  1875,  when  he 
was  applied  to  to  foreclose  the  deed  of  trust,  and  on  September  13, 
1875,  when  he  resigned  said  trust;  that  from  and  after  March  1, 
1875,  until  the  commencement  of  this  suit,  ail  the  defendants  to  the 
original  and  supplemental  bills  had  been  citizens  of  the  state  of  Illi- 
nois, and  had  continuously  remained  such  citizens  until  the  filing  of 
the  plea.  Wherefore,  the  said  company  averred  that  Dumont,  as 
assignee  of  said  chose  in  action,  namely,  said  deed  of  trust,  had  no 
standing  to  prosecute  the  said  suit,  and  set  up  the  facts  aforesaid  in 
bar  of  the  jurisdiction  of  the  court. 

No  other  plea,  answer,  or  demurrer  was  ever  filed  to  the  supple- 
mental bill  by  any  of  the  defendants  in  the  cause,  nor  was  said  plea 
to  the  original  and  supplemental  bill  ever  replied  to  or  set  down  for 
argument.  On  June  26,  1877,  one  year  after  the  report  first  filed  by 
him  had  been  recommitted,  the  master,  after  re-examining  the  for- 
mer testimony,  and  taking  additional  testimony,  covering  in  all  sev- 
eral hundred  printed  pages,  and  hearing  the  arguments  of  counsel, 
filed  his  second  report,  affirming  his  former  findings,  and  sustaining 
the  allegations  of  the  cross-bill.  On  July  16, 1877,  exceptions  to  this 
report  were  filed  by  Dumont,  the  complainant  in  the  original  bill,  the 
main  ground  of  the  exceptions  being  that  the  master  had  erred  in  re- 
porting that  the  rolling-mill  company  was  entitled  to  a  first  lien  on 
the  mortgaged  premises  for  the  amount  found  to  be  due  it.  October 
16,  1877,  the  following  order  was  entered : 

g     "Now  come  the  parties  by  their  solicitors,  and  thereupon  the  original,  sup- 

•  plemental,  and  cross-bills  were  submitted  to  the  court*on  printed  arguments 
to  be  furnished  by  Messrs.  Beckwith  and  Smith  by  October  26th  inst.,  by 
Messrs.  Cooper  and  Packard  and  Henry  Crawford  by  October  30th  inst.,  by 
George  Campbell  by  November  20th  next,  and  by  Messrs.  Beckwith  and  Smith 
in  reply  by  November  30th  next." 
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On  the  twenty-fifth  day  of  May,  1878,  the  Massaohasetts  Mataal 
Life  Insurance  Company,  on  leave  of  court,  filed  an  intervening  pe- 
tition in  the  cause,  stating,  among  other  things,  that  it  was  the  holder 
of  some  of  the  bonds  secured  by  the  trust  deed  to  George  Straut,  and 
that  the  complainant,  John  B.  Dumont,  was  threatening  to  foreclose 
the  trust  deed  under  the  power  of  sale  contained  therein,  and  prayed 
for  an  injunction  to  prevent  such  sale,  and,  in  accordance  with  this 
prayer,  an  order  was  entered  in  the  cause  on  the  twenty-fifth  of  May, 
1878,  restraining  Dumont  from  selling  the  property  included  in  the 
trust  deed  until  the  further  order  of  the  court.  Afterwards,  on  Jan- 
uary 4,  1878,  by  agreement  of  the  parties  by  their  solicitors,  an  or- 
der was  entered  setting  aside  the  order  of  October  15,  1877,  submit- 
ting the  exceptions  to  the  master's  report  upon  printed  briefs.  June 
5,  1878,  the  exceptions  came  up  for  hearing  before  the  court.  The 
hearing  continued  until  June  11,  1878,  when  the  exceptions  were 
taken  under  advisement.  On  December  16,  1878,  the  court  entered 
an  interlocutory  decree  upon  the  report  of  the  master  and  the  excep- 
tions thereto.     This  decree  was  entitled  thus : 

*-John  B.  Dumont  vs.  Chicago  and  Illinois  River  Railroad  Company  et  ah 
(In  Chanceiy.    Original  BiU.) 

and 

**  XlTiion  Rolling-Mill  Company  vs.  John  B.  Dumont  et  al.    (Cross-bill.) " 

By  this  interlocutory  decree  the  court  found  due  the  rolling-mill  g 
company  $134,788.23  on  account  of  rails  and  materials^used  in  the* 
construction  of  the  railroad  and  not  paid  for,  and  that  this  sum  con- 
stituted a  lien  upon  the  railroad  of  the  Illinois  Biver  Bailroad  Com- 
pany, and  ''upon  all  its  property,  real,  personal,  and  mixed."  The 
court  further  found  that  the  rolling-mill  company  had  delivered  to 
said  Illinois  Biver  Bailroad  Company  and  the  construction  company 
iron  rails,  steel  rails,  etc.,  mentioned  in  the  contracts  with  said  roll- 
ing-mill company  to  a  large  amount,  which  had  been  sold  by  the 
Illinois  Biver  Bailroad  Company  and  the  construction  company  to  the 
Alton  Bailroad  Company,  with  full  knowledge  of  the  lien  of  said  roll- 
ing-mill company  thereon;  that  the  Alton  Bailroad  Company  had  nevei 
specially  paid  for  such  material,  but  had  converted  the  same  to  its 
own  use,  and  that  such  rails  and  other  materials  were  then  of  the 
value  of  $24,464.92.  This  sum  the  court  found  the  rolling-mill  com- 
pany was  entitled  to  have  and  recover  from  the  Illinois  Biver  Bailroad 
Company,  the  construction  company,  and  the  Alton  Bailroad  Company, 
together  with  interest  thereon,  amounting  at  the  date  of  the  decree  to 
the  sum  of  $29,796.30;  and  the  court  reserved  for  further  considera- 
tion all  questions  relative  to  the  enforcement  of  the  lien  declared  for 
the  sum  of  $134,733.23,  and  relative  to  the  sum  of  $29,796.30,  found 
due  from  the  Alton  Bailroad  Company,  the  construction  company, 
and  the  Illinois  Biver  Bailroad  Company. 

Afterwards,  on  April  15, 1879,  the  complainant  in  the  original  bill 
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moved  for  leave  to  dismiss  the  same  at  bis  own  costs,  and  on  Sep- 
tember 2d  following,  tbe  consent  of  the  Massachusetts  Mutual  Life 
Insurance  Company  and  other  defendants  to  the  dismissal  of  the 
original  bill  was  filed  in  the  cause.  On  March  29,  1880,  John  B. 
Dumont  filed  his  disclaimer  to  further  prosecute  said  cause,  for  the 
reason,  as  stated  by  him,  that  his  interest  in  the  same  had  ceased 
and  terminated  by  a  proceeding  had  in  the  circuit  court  of  Will 
county,  Illinois.  On  the  same  day  the  court  rendered  a  final  decree 
in  the  cause,  which  was  entitled  both  of  the  original  and  cross  cause, 
and  which  began  as  follows:  "This  day  came  the  several  parties  to 
^the  said  cause  and  cross-cause,  by  their  respective  solicitors."  The 
•decree  then* proceeded  to  overrule  the  motion  of  the  complainant 
Dumont  for  leave  to  dismiss  the  bill,  and  ordered  the  payment  of  the 
sum  of  $134,733.23  to  the  rolling-mill  company,  found  due  it  by  the 
interlocutory  decree  theretofore  entered,  with  interest,  and,  in  default 
thereof,  that  all  of  the  railroad,  with  its  appurtenances,  of  the  Illinois 
Biver  Bailroad  Company  be  sold  free  and  clear  of  all  incumbrances 
in  favor  of  any  of  the  parties  to  the  suit;  the  proceeds  to  be  applied, 
— Firatf  to  the  payment  of  costs ;  second,  to  the  payment  of  the  sum 
so  found  due  the  rolling-mill  company ;  and  the  surplus,  if  any,  to 
be  paid  to  the  clerk  of  the  court.  The  court  further  decreed  that  the 
rolling-mill  company  have  execution  against  the  Alton  Bailroad  Com- 
pany, the  Illinois  Biver  Bailroad  Company,  and  the  construction 
company,  for  the  sum  of  $29,796.30,  together  with  interest  thereon 
from  the  sixteenth  day  of  December,  1878,  found  due  to  it  by  the 
interlocutory  decree  theretofore  entered. 

The  Massachusetts  Mutual  Life  Insurance  Company,  as  an  inter- 
vener in  the  cause,  on  June  10,  1880,  took  and  perfected  an  appeal 
from  the  said  decree,  and  on  the  next  day  Dumont  and  the  Alton 
Bailroad  Company  appealed  from  the  same  decree;  the  Illinois  Biver 
Bailroad  Company,  the  construction  company,  Hancock  and  Beck- 
wi  th,  having  refused  to  join  in  such  appeal.  By  the  appeal  last  men- 
tioned the  final  decree  of  the  circuit  court  is  brought  under  review. 

C.  Beckwith,  for  Chicago  &  Alton  B.  Co. 

S.  W.  Packard,  for  Mass.  Mut.  Life  Ins.  Co. 

Lyman  Trumbull  and  H.  A.  Gardner,  for  Union  Boiling-Mill  Co. 

Woods,  J.  The  appellants  assign  for  error :  (1)  The  refusal  of  the 
circuit  court  to  dismiss  the  original  bill,  and  the  rendition  of  the  final 
decree  in  favor  of  the  rolling-mill  company,  and  the  ordering  of  the 
sale  of  the  property  of  the  company  to  satisfy  the  same.  (2)  The 
finding  that  the  rolling-mill  company  had  a  lien  upon  the  railroad  and 
S  property  of  the  Illinois  Biver  Bailroad  Company  for  the  amount  found 
•  to  be  due  it,  and  that  such'^lien  was  paramount  to  the  lien  of  the  bonds 
secured  by  the  trust  deed  to  Straut.  (8)  The  rendition  of  a  personal 
decree  against  the  Alton  Bailroad  Company  for  $29,796.30,  and  the 
awarding  of  execution  thereon.  We  shall  consider  these  assignments 
of  error  in  the  order  in  which  they  are  stated. 
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The  appellants  contend  that  Damont,  the  original  complainant,  bad 
the  right  at  any  stage  of  the  case  to  dismiss  his  bill,  and  that  its  dis- 
missal would  carry  with  it  the  cross-bill,  and  that  having  made  the 
motion  to  dismiss,  which  was  erroneously  overruled,  all  the  subse- 
quent proceedings  and  decrees  are  erroneous.  It  may  be  conceded 
that  when  an  original  bill  is  dismissed  before  final  hearing  a  cross-bill 
filed  by  a  defendant  falls  with  it.  It  may  also  be  conceded  that,  as  a 
general  rule,  a  complainant  in  an  original  bill  has  the  right,  at  any 
time  upon  payment  of  costs,  to  dismiss  his  bill.  But  this  latter  rule  is 
subject  to  a  distinct  and  well-settled  exception,  namely,  that  after  a 
decree,  whether  final  or  interlocutory,  has  been  made,  by  which  the 
rights  of  a  party  defendant  have  been  adjudicated,  or  such  proceed- 
ings have  been  taken  as  entitle  the  defendant  to  a  decree,  the  com- 
plainant will  not  be  allowed  to  dismiss  his  bill  without  the  consent  of 
defendant.  The  rule  is  stated  as  follows,  in  Daniell,  Gh.  P.  (5th  Amer. 
Ed.  793 :  "After  a  decree  or  decretal  order  the  court  will  not  allow  a 
plaintiff  to  dismiss  his  own  bill  unless  upon  consent,  for  all  parties 
are  interested  in  a  decree,  and  any  party  may  take  such  steps  as  he 
may  be  advised  to  have  the  effect  of  it."  The  same  writer  (page  794) 
says  that  *' after  a  decree  has  been  made»  of  such  a  kind  that  other 
persons  besides  the  parties  on  the  record  are  interested  in  the  prose- 
cution of  it,  neither  the  plaintiff  nor  defendant,  on  the  consent  of  the 
other,  can  obtain  an  order  for  the  dismissal  of  the  bill.''  The  rule,H 
as  we  have  stated  it,  is  sustained  by  many*adjudicated  cases.  It  was* 
laid  down  by  the  lord  chancellor,  in  Cooper  v.  Lewis,  2  Phil.  Gh.  131, 
as  follows : 

^  The  plaintiff  is  allowed  to  dismiss  his  bill  on  the  assiunption  that  it  leaves 
the  defendant  in  the  same  position  as  he  would  have  stood  if  the  suit  had  not 
been  instituted;  it  is  not  so  where  there  has  been  a  proceeding  in  the  cause 
which  has  given  the  defendant  a  right  against  the  plaintiff." 

In  Bank  v.  Rose.  1  Bich.  Eq.  (S.  G.)  294,  it  was  said: 

"But  whenever,  in  the  progress  of  a  cause,  the  defendant  entitles  himself 
to  a  decree,  either  against  a  complainant  or  a  co-defendant,  and  the  dismissal 
would  put  him  to  the  expense  and  trouble  of  bringing  a  new  suit  or  making 
new  proofs,  such  dismissal  will  not  be  permitted." 

So  in  the  case  of  Connor  v.  Drake,  1  Ohio  St.  167,  the  supreme 
•court  of  Ohio  declared : 

''The  propriety  of  permitting  a  complainant  to  dismiss  his  bill  is  a  matter 
within  the  sound  discretion  of  the  court,  which  discretion  is  to  be  exercised 
with  reference  to  the  rights  of  both  parties,  as  well  the  defendant  as  the  com- 
plainant. After  a  defendant  has  been  put  to  trouble  in  making  his  defense, 
if  in  the  progress  of  the  case  rights  have  been  manifested  that  he  is  entitled 
to  claim  and  which  are  valuable  to  him,  it  would  be  unjust  to  deprive  him  of 
them  merely  because  the  complainant  might  come  to  the  conclusion  that  it 
would  be  for  his  interests  to  dismiss  his  bilL  Such  a  mode  of  proceeding 
would  be  trifling  with  the  court  as  well  as  with  the  rights  of  defendants.  We 
think  the  court  did  not  err  in  its  ruUng  in  refusing  to  permit  complainant  to 
•dismiss  his  bilL'' 


Digitized  by 


Google 


602  SUPBBXX  COUBT  REPO&TEB. 

Chancellor  Walworth,  in  the  case  of  Watt  v,  Crawford,  11  Paige, 
473,  laid  down  the  rule  in  these  words: 
"Before  any  decree  or  decretal  order  has  been  made  in  a  suit  in  chancerjr 
D  by  which  a  defendant  therein  has  acquired  rights,  the  complainant  is  at  lib- 
liberty  to  dismiss  his  bill  upon  payment  of  costs;  but  after  a  decree  has  been 
«  made  by  which  a  defendant^as  acquired  rights,  either  as  against  a  complain- 
ant or  against  a  co-defendant  in  the  suit,  the  complainant's  bill  cannot  be 
dismissed  without  destroying  those  rights.    The  complainant  in  such  a  case 
cannot  dismiss  without  the  consent  of  all  parties  interested  in  the  decree, 
nor  even  with  such  consent,  without  a  rehearing,  or  upon  a  special  order  to 
be  made  by  the  court'* 

See,  also,  OUbert  v.  HawUs,  1  Gh.  Gas.  40;  Bluck  y.  Colnaghi,  9 
Sim.  Gh.  411 ;  Lashley  y.  Hogg,  11  Yes.  Jr.  602;  Booth  y.  Leycester, 
1  Keene,  Ch.  255;  Biscoe  y.  Brett,  2  Ves.  &  B.  377 ;  Collins  v.  Oreaves, 
5  Hare,  696;  Gregory  v.  Spencer,  11  Beay.  143;  Carrlngton  y.  Holly, 
1  Diclc.  280;  Anon.  11  Ves.  Jr.  169;  Cozzens  y.  Sisson,  5  E.  I.  490; 
Updyke  y.  Doyle,  7  R,  I.  461;  Atlas  Bank  y.  Nahant  Bank,  23  Pick. 
491;  Bethia  y.  McKay,  Gheyes,  Eq.  {S.  G.)  96;  Saylor's  Appeal,  39 
Pa.  St.  495;  Seymour  y.  Jerome,  Walk.  (Mich.)  Ch.  356. 

The  authorities  cited  sustain  the  refusal  of  the  circuit  court  to  al- 
low Dumont  to  dismiss  his  bill.  The  only  really  contested  issue  in 
the  case  was  between  Dumont,  representing  the  bondholders,  and  the 
rolling-miU  company.  The  answers  of  all  the  other  defendants  sim- 
ply required  proof  of  the  ayerments  of  the  bill,  neither  admitting  nor 
denying  them.  The  issue  raised  by  the  ayerments  of  the  original 
bill  and  the  answer  of  the  rolling-mill  company,  and  by  the  cross-bill 
of  the  rolling-mill  company  and  the  answer  of  Dumont,  the  com- 
plaint in  the  orignal  bill,  was  whether  the  rolling-mill  company  had 
a  lien  upon  the  road  and  property  of  the  Illinois  Biyer  Railroad  Com- 
pany, and  whether  such  lien  was  superior  to  that  of  the  trust  deed 
executed  to  Straut,  which  the  original  bill  was  filed  to  foreclose.  The 
issues  thus  raised  inyolyed  the  right  of  all  the  parties  to  the  suit. 
This  issue  was  referred  to  a  master  to  take  testimony  and  report. 
He  filed  a  report  which  was  entitled  both  of  the  original  and  cross- 
cause.  The  record  shows  that,  ''by  agreement  of  counsel,  the  report 
of  the  master  in  said  bill  and  cross-bill  was  referred  back  to  him," 
with  leaye  to  the  parties  to  take  further  proofs  ;  that  after  taking  a 
large  mass  of  additional  eyidence,  coyering  seyeral  hundred  printed 
S  pages,  the  master  reported  that  the  rolling-mill  company  had  astat- 
>  utory  lien*  upon  the  property  coyered  by  the  trust  deed  executed  to 
Straut,  and  that  the  same  was  consequently  the  first  lien  upon  the 
property.  Joint  exceptions  were  filed  to  this  report  by  Dumont,  the 
original  complainant,  and  the  Alton  Railroad  Company  and  the  Illinois 
Riyer  Railroad  Company,  all  of  which  were  entitled  both  of  the  orig- 
inal and  cross-cause.  After  full  argument,  the  court  oyermled  the 
exceptions  and  rendered  an  interlocutory  decree  in  both  the  original 
and  oross-canse,  establishing  the  lien  of  the  rolling-mill  company  as 
claimed  in  its  answer  to  the  original  bill  and  in  its  cross-bill.    After 
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all  these  proceedings^  and  when  the  controversy  between  the  parties 
was  practically  ended  by  the  interlocutory  decree  of  the  court,  the 
motion  to  dismiss  his  original  bill  was  made  by  Dumont,  the  com- 
plainant therein.  The  rolling-mill  company  insisted  that  if  the  orig- 
inal bill,  carrying  with  it  the  cross-bill^  were  dismissed,  its  claim 
would  be  barred  by  the  statute  of  limitations.  It  would  be  hard  to 
conceive  of  a  clearer  case  for  the  application  of  the  rule  laid  down  by 
the  authorities  we  have  cited.  If  the  court,  under  these  circum- 
stances, had  aUowed  the  original  bill  to  be  dismissed  without  the  con- 
sent of  the  rolling-mill  company,  it  would  have  inflicted  a  palpable 
wrong  on  that  company,  and  tnfled  with  the  administration  of  jus- 
tice. The  fact  that  the  rolling-mill  company  had  been  compelled  to 
file  a  cross-bill  in  order  to  secure  complete  relief,  only  strengthens 
the  case  against  the  dismissal  of  the  original  bill.  Several  of  the 
authorities  cited  to  show  that  an  original  bill  cannot  be  dismissed 
after  decree,  apply  to  cases  where  a  cross-bill  has  been  filed.  Bank 
V.  Rote,  1  Rich.  Eq.,  and  Watt  v.  Crawford,  ubi  supra. 

But  counsel  for  appellants  insist  on  the  right  of  Dumont  to  dismiss 
his  original  bill,  because  a  supplemental  bill  had  been  filed,  to  which, 
as  well  as  to  the  original  biU,  the  Illinois  Biver  Bailroad  Company 
had  filed  a  plea  denying  the  jurisdiction  of  the  court ;  that  the  truth 
and  sufficiency  of  this  plea  were  admitted  by  the  complainant,  because 
he  failed  to  reply  thereto,  or  set  it  down  for  argument  by  the  next 
succeeding  rule  day,  or  to  obtain  further  time  for  that  purpose  fromn 
the  court;  and* that  therefore,  under  the  thirty-eighth  equity  rule,* 
the  bill  should  have  been  dismissed  "as  of  course"  by  the  court.  It 
is  to  be  observed  that  the  plea  referred  to  was  filed  by  the  Illinois 
Biver  Bailroad  Company,  which  is  not  a  party  to  this  appeal,  and 
which  never  asked  the  dismissal  of  the  original  bill,  because  its  plea 
had  not  been  put  at  issue  or  set  down  for  argument.  Under  these 
circumstances  it  would  be  a  strange  application  of  the  thirty-eighth 
rule  to  hold  that  the  complainant  had  the  right  to  dismiss  his  bill 
after  the  cause  had  been  decided  against  him.  It  plainly  appears 
from  the  record  that  after  such  plea  was  filed  by  the  Illinois  Bailroad 
Company,  no  notice  was  taken  of  it  by  any  of  the  parties,  the  cause 
was  allowed  to  proceed  as  if  it  had  never  been  filed,  and  was  decided 
upon  the  issues  raised  by  the  answer  and  cross-bill  of  the  roUing- 
nxill  company.  The  complainant  now  insists  that  his  bill  should 
have  been  dismissed,  carrying  with  it  the  decree  of  the  court  in  favor 
of  the  rolling-mill  company,  the  cross-bill,  and  the  issues  raised  upon 
it,  and  the  great  mass  of  testimony  in  the  case,  in  the  taking  of 
which  he  had  participated,  because  of  his  own  neglect  to  reply  to  a 
plea  filed  by  another  party,  which  itself  never  insisted  upon  the  dis- 
missal of  the  bill  by  reason  of  that  neglect.  The  only  party  which 
could  assign  for  error  the  refusal  of  the  court  to  dismiss  the  bill  on 
account  of  the  default  of  the  original  complainant  in  not  replying  to 
or  setting  down  the  plea,  is  the  Illinois  Biver  Bailroad  Company,  by 
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which  the  plea  was  filed.  Bat  it  has  never  taken  any  exception  to 
the  refusal  of  the  court  to  dismiss  the  bill,  and  is  not  a  party  to  this 
appeal.  For  the  reason  stated  we  think  the  circuit  did  right  in  over* 
ruling  the  application  of  Dumont  for  leave  to  dismiss  his  bill. 

It  is  next  insisted  that  the  court  erred  in  entering  a  final  decree- 
in  favor  of  the  rolling-mill  company,  and  ordering  a  sale  of  the  prop- 
erty of  the  railroad  company  to  satisfy  the  same.  The  ground  of  this 
contention  is  that  the  final  decree  was  rendered  upon  the  cross-bill 
only,  and  not  upon  the  original  bill,  and  that  if  the  cross-bill  only 
^were  considered  the  court  had  no  jurisdiction  thereof  by  reason  of 
j^  want  of  the  requisite  citizenship  of  the  parties  thereto,  and  that  no- 
*  decree  ooald  be*rendered  upon  the  cross-bill,  except  as  consequent 
upon  a  decree  in  the  original  cause.  This  objection  proceeds  upon 
an  assumption  not  sustained  by  the  record.  The  cause  was  heard  at 
the  same  time  upon  both  the  original  and  cross-bills.  The  issue 
was  whether  or  not  the  lien  of  the  rolling-mill  company  was  prior  to- 
the  bonds  secured  by  the  deed  of  trust.  This  was  raised  both  by  the 
original  and  cross-bills.  The  prayer  of  the  original  bill  was  that  an 
account  might  be  taken  of  the  sums  due  for  principal  and  interest  on 
the  bonds  secured  by  the  trust  deed  to  Btraut,  and  of  the  sums  due 
as  liens  upon  the  railroad,  and  that  it  might  be  sold  for  the  payment 
of  the  same.  The  issues  raised  by  the  original  bill  and  the  answer 
of  the  rolling-mill  company,  and  upon  the  cross-bill  of  the  rolling- 
mill  company,  were  found  by  the  court  in  favor  of  the  company  upon 
a  hearing  of  both  the  original  and  crosS'bills.  The  court  decided  in 
favor  of  the  rolling-mill  company,  granting  it  the  relief  prayed  in  its- 
cross-bill.  It  is  true  the  complainant,  in  his  original  bill,  did  not 
ask  for  a  decree  upon  the  final  hearing  in  his  favor.  But  the  cause 
heaving  been  heard  on  both  the  original  and  cross-bills,  he  could 
not  prevent  the  granting  of  the  relief  prayed  by  the  cross-bill,  either 
by  dismissing  his  bill  or  by  not  asking  for  a  decree.  The  original  bill 
was  not  dismissed,  but  is  still  pending,  and  the  complainant  in  that 
bill  may  still  apply  in  behalf  of  the  holders  of  bonds  secured  by  the 
trust  deed  to  Straut  for  such  part  of  the  proceeds  of  the  sale  as  the 
final  decree  orders  to  be  paid  to  the  clerk  of  the  court.  Our  conclu- 
sion is,  therefore,  that  it  was  competent  for  the  court  to  render  the 
final  decree  made  in  this  case. 

The  next  question  presented  by  the  assignments  of  error  is  whether 
the  rolling-mill  company  had  a  lien  upon  the  railroad  and  other  prop- 
erty of  the  Illinois  Biver  Bailroad  Company  superior  to  the  deed  of 
trust  to  Straut  and  the  lease  to  the  Alton  Bailroad  Company.  The 
matter  of  liens  upon  railroads  is  regulated  by  the  Bevised  Statutes  of 
Illinois,  c.  82,  §  51,  in  force  when  the  contract  of  August  7,  1874, 
for  the  delivery  of  iron  rails  was  made,  and  on  March  1,  1875,  when 
2 the  trust  deed  to  Straut  was  executed,  which  declares: 

•*  '"That  all  persons  who  may  have  furnished,  or  who  shall  hereafter  furn- 
ish, to  any  railroad  corporation  now  existing  or  hereafter  to  be  organized 
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under  the  laws  of  this  state,  any  f  ael,  ties,  materials,  supplies,  or  any  other 
articles  or  thing  necessary  for  the  construction,  maintenance,  operation,  or 
repair  of  such  roads  by  contract  with  said  corporation,  or  who  shall  have  done 
and  performed,  or  shall  hereafter  do  and  perform,  any  work  or  labor  for  such 
construction,  maintenance,  operation,  or  repair  by  like  contract,  shall  be  en- 
titled to  be  paid  for  the  same  as  part  of  the  current  expenses  of  said  road; 
and  in  order  to  secure  the  same  shall  have  a  lien  upon  all  the  property,  real, 
personal,  and  mixed,  of  said  railroad  corporation  as  against  such  railroad, 
and  as  against  all  mortgages  or  other  liens  which  shall  accrue  after  the  com- 
mencement of  the  delivery  of  said  articles,  or  the  commencement  of  said 
work  or  labor:  provided  suit  shall  be  commenced  within  six  months  after 
such  contractor  or  laborer  shall  have  completed  his  contract  with  said  rail- 
road corporation,  or  after  such  labor  shall  have  been  performed,  or  mat«erial 
furnished." 

The  rolling-mill  company  began  to  deliver  to  the  Illinois  Biver 
Bailroad  Company  on  September  1, 1874»  iron  rails  and  other  mate- 
rial to  be  nsed  in  the  construction  of  its  road,  and  continued  such  de- 
livery until  November  11,  1874.  The  material  so  furnished,  of  the 
value  of  $107,785.09,  was  nsed  in  the  construction  of  the  railroad. 
Within  less  than  six  months  from  November  12,  1874,  the  date  when 
the  last  material  was  delivered,  the  rolling-mill  company  filed  in  the 
proper  court  its  bill  of  complaint  to  enforce  its  lien  under  said  stat- 
ute. The  lease  of  its  road  made  by  the  Illinois  Biver  Bailroad  Com- 
pany to  the  Alton  Bailroad  Company  and  its  deed  of  trust  to  George 
Straat  were  not  executed  until  March  1,  1875,  long  after  the  delivery 
of  said  material  had  been  commenced.  The  lien  of  the  rolling-mill 
company  under  the  statute  would  therefore  seem  to  be  complete  and 
superior  to  that  of  the  trust  deed  and  lease. 

The  appellants,  however,  contend  that  the  rolling-mill  company 
waived  its  lien  by  the  contract  between  it  and  the  construction  com- 
pany and  the  Alton  Bailroad  Company  of  August  7,  1874,  by  which 
it  was  stipulated  that  the  rails  and  other  materials  furnished  by  the^ 
rolling-mill  company  should  be  used* in  the  construction  of  the  rail-* 
road  of  the  Illinois  Biver  Bailroad  Company,  and  that  until  fully 
paid  for  the  rolling-mill  company  should  have  a  lien  thereon,  and 
thai  the  possession  thereof  by  the  railroad  company  should  be  the 
possession  of  the  rolling-mill  company.  We  do  not  think  that  this 
stipulation  shows  any  purpose  on  the  part  of  the  rolling-mill  com- 
pany to  waive  its  statutory  lien.  When  the  contract  was  made,  the 
railroad  for  which  the  materials  were  to  be  furnished  was  in  contem- 
plation only.  The  survey  of  its  route  had  not  been  completed,  nor 
had  the  right  of  way  been  obtained.  The  evident  purpose  of  the 
stipulation  was  to  secure  a  specific  lien  on  the  materials  furnished, 
and  to  require  them  to  be  used  in  the  construction  of  the  railroad 
where  they  would  be  subject  to  the  statutory  lien,  and  the  facts  of 
this  case  show  that  this  was  a  wise  precaution.  The  contract  there- 
fore, 80  far  from  showing  a  waiver  of  the  statutory  lien,  shows  a  pur- 
pose on  the  part  of  the  rolling-mill  company  to  retain  it.  The  statu- 
tory lien  was  therefore  not  lost.     On  this  question  the  case  of  Clark 
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V.  Moore,  64  HI.  379,  is  in  point.    In  that  case  the  supreme  court  of 
Illinois  says: 

''It  is  also  insisted  that  appellees  waived  their  rights  when  they  sold  the 
property,  by  reserving  alien  upon  it  in  a  written  contract;  that  they  thereby 
received  and  held  additional  security  that  operated  to  destroy  any  lien  that 
would  otherwise  have  attached.  It  is  true  that  where  a  laborer  or  material- 
man receives  security  collateral  to  the  property  improved,  whether  the  se- 
curity be  personal  or  a  mortgage  on  or  a  pledge  of  other  property  or  chose  in 
action,  the  law  presumes  that  it  was  intend^  to  waive  or  release  the  lien 
upon  the  premises.  In  their  effort  to  retain  a  lien  on  the  machinery  fur- 
nished by  appellees,  they  took  no  collateral  or  independent  security.  It  was 
but  a  futile  effort  to  retain  a  superior  lien  on  the  property  furnished  over 
and  above  other  lienholders.  Had  these  parties  taken  a  mortgage  on  these 
lots  and  the  building,  which  the  law  would  have  adjudged  void,  would  any 
one  claim  that  they  could  not  assert  their  lien?  The  lien  attaches  to  and  in- 
cumbers  the  property,  to  improve  which  the  material  is  furnished,  and  the 
g  effort  to  acquire  a  more  specific  and  exclusive  lieu  in  nowise  manifests  inten- 

•  tion  to  release  the  property  from  all*  liens  and  look  to  other  security  for  pay- 
ment, but  it  shows  the  very  opposite  intention,  an  intention  to  hold,  if 
possible,  the  property  liable  for  the  payment  of  their  claim.'' 

This  authority  decides  the  question  in  hand  against  the  appel- 
lants, and  is  entitled  to  great,  if  not  conclusive,  weight  in  this  court. 

The  appellants  further  contend  that  the  rolling-mill  company,  by 
the  contract  of  August  7,  1874,  gave  credit  for  the  materials  to  be 
purchased  by  it,  which  extended  beyond  the  time  within  which 
suit  would  have  to  be  brought  to  fix  and  enforce  the  statutory  lien, 
and  that  this  fact  shows  conclusively  that  the  statutory  lien  was 
waived.  It  is  well  settled  that  an  agreement  for  the  extension  of 
credit  by  receiving  a  note  of  the  party,  or  the  independent  security  of 
a  third  person,  faUing  due  at  a  day  beyond  the  period  within  which 
the  lien  must  be  asserted,  will  be  no  waiver  when  the  agreement  to 
give  the  note  or  security  has  not  been  performed  by  the  promisor. 
To  hold  otherwise  would  be  to  say  that  the  builder  or  material-man 
must  have  intended  to  waive  his  lien  in  the  event  of  a  refusal  to  com- 
ply with  the  agreement.  On  the  debtor's  refusal  to  Iceep  the  agree- 
ment, the  builder  or  material-man  ought  not  to  be  bound  by  it,  but 
should  be  remitted  to  his  rights,  independently  of  the  contract.  The 
Highlander,  4  Blatchf.  55.  It  is  clear  from  the  terms  of  the  contract 
that  the  rolling-mill  company  never  agreed  to  extend  credit  for  the 
materials  furnished  unless  notes  were  given  therefor,  with  the 
stockholders  of  the  construction  company  as  indorsers,  and  with 
the  bonds  of  the  construction  company  secured  by  the  deed  of  trust 
to  Norton  as  collateral  security.  The  contract  to  give  credit  was 
dearly  conditioned  upon  the  delivery  of  the  notes  and  bonds.  It 
would  be  absurd  to  hold  that  on  the  failure  to  deliver  them  the  roll- 
ing-mill company  had  nothing  to  show  for  its  iron  rails  and  other 
materials  but  the  promise  of  an  insolvent  railroad  company  and.  an 
S  insolvent  construction  company  to  deliver  the  notes  and  bonds.    They 

•  were  as  impotent  to  deliver  the  notes  and  bonds  as  they  were  to*  pay 
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oasb.  Snch  oonld  not  have  been  the  intention  of  the  parties  io  the 
contract.  On  the  failure  of  the  companies  to  deliver  the  notes  and 
bonds  according  to  the  contract,  the  rolling-mill  company  was  enti- 
tled to  immediate  payment  and  to  its  statutory  lien  to  secure  it,  be- 
cause the  credit  was  conditioned  upon  the  giving  of  security,  and  the 
security  was  not  given.  It  has  been  so  held  by  the  supreme  court  of 
Illinois  in  the  case  of  Gardner  v.  Hall^  29  111.  277.  Gardner  filed 
his  petition  to  enforce  a  mechanic's  lien  on  a  contract  for  doing  cer> 
tain  work.  The  contract  provided  that  payment  of  a  certain  install- 
ment, due  upon  a  day  named,  should  be  postponed  for  a  period  ex- 
tending more  than  a  year  after  the  completion  of  the  work,  in  case  a 
mortgage  in  the  premises  should  be  given  to  secure  said  installment. 
The  petition  was  demurred  to,  and  the  demurrer  was  sustained.  On 
appeal  this  decree  was  reversed,  and  the  supreme  court  said :  ''An 
agreement  was  made  to  give  a  mortgage  which  would  have  destroyed 
the  lien,  but  no  mortgage  was  given,  and  hence  the  lien  remained. 
So  was  an  agreement  made  to  extend  the  time  of  payment  which 
would  destroy  the  lien.  But  the  mortgage  was  not  executed,  hence 
the  time  was  never  extended  and  the  lien  never  waived  thereby.*^ 
See,  also.  The  Highlander^  uU  supra.  We  are  of  opinion,  therefore, 
that  as  the  purchasing  companies  did  not  perform  the  condition  upon 
which  credit  was  to  be  given,  no  credit  at  all  was  given,  much  less  a 
credit  extending  beyond  the  time  for  the  enforcement  of  the  statutory 
lien. 

It  follows  from  these  views  that  the  contention  of  appellant  that 
the  suit  begun  May  10,  1876,  by  the  rolling-mill  company  to  fix  and 
foreclose  its  statutory  lien,  was  brought  before  the  cause  of  action 
accrued,  and  cannot,  therefore,  be  treated  as  a  compliance  with  the 
statute,  cannot  be  sustained,  for  at  that  date  the  debt  was  due  and 
the  lien  in  force.     In  our  opinion  the  rolling-mill  company  had,  un- 
der the  statute  of  Illinois,  a  lien  upon  the  railroad  and  its  appurte-^ 
nances,  of  the  Illinois  Biver  Bailroad  Company,  for  the  value  of  the«t 
materials  furnished  by  it  and  used  in  the  construction  of*the  railroad,* 
superior  to  the  lien  of  the  trust  deed  executed  to  George  Straut  on 
March  1,  1875,  and  to  the  lease  of  said  railroad,  executed  on  the 
same  day,  to  the  Chicago  &  Alton  Bailroad  Company,  and  that  the 
decree  of  the  circuit  court  ordering  the  railroad  to  be  sold  to  pay  the 
sum  due  for  said  materials  so  used  was  just  and  right. 

It  is,  lastly,  assigned  for  error,  that  the  circuit  court  rendered  a 
personal  decree  against  the  Alton  Bailroad  Company  in  favor  of  the 
rolling-mill  company,  and  awarded  execution  thereon.  The  personal 
decree  complained  of  was  for  $29,796.80.  This  sum  was  the  value, 
with  interest,  of  certain  iron  rails,  etc.,  sold  and  delivered  by  the  roll- 
ing-mill company  to  the  Illinois  Biver  Bailroad  Company  and  the 
construction  company,  under  the  contract  of  August  7,  1874,  which 
were  not  used  in  the  construction  of  the  railroad,  but  were  sold  by 
the  purchasing  companies  to  the  Alton  Bailroad  Company,  and  by  it 
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converted  to  its  own  use.  The  circuit  conrt  found  that  the  rolling- 
mill  company  had  a  lien  upon  said  materials;  that  the  Alton  Bail- 
road  Company  bought  said  materials  with  notice  thereof,  and  had 
never  paid  for  the  same^  and  had  alleged,  as  a  reason  for  its  failure  to 
pay,  the  want  of  title  in  the  companies  from  which  it  purchased. 
The  facts  so  found  are  dearly  shown  by  the  record,  and  do  not  seem 
to  be  disputed.  The  Alton  BaUroad  Company,  however,  insists  that 
there  was  no  lien  on  said  materials  under  the  contract  of  August  7, 
1874,  because  the  contract  was  not  acknowledged  and  recorded  as 
required  by  the  law  of  Illinois  relating  to  chattel  mortgages.  That 
act  provided  as  follows : 

''That  no  mortgage,  trust  deed,  or  other  conveyance  of  personal  property, 

having  the  effect  of  a  mortgage  or  lien  upon  such  property,  shaU  be  valid  as 

against  the  rights  and  interests  of  any  third  person,  unless  possession  thereof 

shaU  be  delivered  to  and  remain  with  the  grantee,  or  tlie  instrument  shall 

^  provide  for  the  possession  of  the  property  to  remain  with  the  grantor,  and 

J!  the  instrument  is  acknowledged  and  recorded,  as  hereinafter  directed;  and 

*  every  such  instrument  shall,  for  the  purposes  of  this  act,  be^leemed  a  chattel 

mortgage."    Rev.  St  IlL  c.  95,  §  1. 

The  theory  of  the  appellants  is  that  the  Illinois  Biver  Bailroad 
Company  and  the  construction  company,  being  the  owners  by  pur- 
chase of  the  iron  rails,  retained  possession  of  the  same,  and  by  the 
contract  of  August  7,  1874,  gave  to  the  rolling-mill  company  a  chat- 
tel mortgage  thereon,  which  was  never  acknowledged  and  recorded, 
and  that  consequently  the  lien  fails.  But  the  facts  of  the  case  are 
not  in  accord  with  this  theory.  When  the  contract  referred  to  was 
made  the  iron  rails  were  not  the  property  of  the  purchasing  com- 
panies. It  does  not  appear  that  the  rails  were  at  that  time  in  exist- 
ence, and  they  were  certainly  not  in  possession  of  the  purchasing 
companies.  So  that  this  is  not  the  case  contemplated  by  the  Illinois 
\  statute,  which  clearly  refers  to  a  mortgage  on  personal  property,  of 
which  the  mortgagor  is  owner,  and  of  which  he  is  in  possession,  and 
of  which  he  wishes  to  retain  possession.  The  case  is  that  of  the 
owner,  namely,  the  rolling-mill  company,  of  personal  property,  who 
sells  it  and  delivers  the  physical  possession  to  to  its  vendee,  and  by 
the  bill  of  sale  retains  a  contract  lien  thereon.  In  such  a  case  it  is 
clear  that  the  original  vendor  can  enforce  the  lien  against  a  subse- 
quent purchaser  who  had  actual  notice  of  the  lien  and  had  not  paid 
for  the  property,  and  refuse  to  pay  for  it  on  the  ground  that  the  first 
vendee  from  whom  he  bought  had  no  title  thereto.  The  chattel  mort- 
gage law  above  quoted  can  have  no  reference  to  such  a  case.  Such 
an  application  of  it  would  be  unjust,  inequitable,  and  unreasonable. 
The  law  has  never  been  so  applied  by  the  courts  of  Illinois. 

We  find  no  error  in  the  proceedings  and  decrees  of  the  circuit 
court.    They  are  therefore  affirmed. 

Massachtuetts  Mut.  Life  Ins.  Co.  v.  Union  RoUing'miU  Co.  is  an 
appeal  from  the  same  decree  affirmed  in  the  preceding  case.     The 
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insarance  company,  by  leave,  filed  an  intervening  petition,  claiming 
to  be  the  owner  of  45  of  the  bonds  secured  by  the  trust  deed  to  George^ 
Straut.  It  has  never  proved  its  ^possession  or  ownership  of  any  of* 
said  bonds,  either  before  the  master  or  the  court.  If  it  had  it  would 
be  in  the  same  position  as  any  other  holder  of  said  bonds,  all  of 
whom,  so  far  as  the  questions  raised  by  this  appeal  are  concerned, 
were  represented  by  Dumont,  the  complainant  in  the  original  bill. 
These  questions  have  all  been  decided  in  the  preceding  case. 

In  this  case  also  the  decree  appealed  from  must  therefore  be  af- 
firmed* 


(109  U.  8.  446) 

GuRNiNGHAH  V.  Maoon  &  B.  B.  Co.  and  others.^ 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Georgia.  8 
*  Harlan,  J.,  digsenting.  The  bill  in  this  suit  was  filed  by  Gunning-* 
ham,  a  citizen  of  Virginia,  in  behalf  of  himself  and  all  holders  of  the 
second  series  of  the  bonds  of  the  Macon  &  Brunswick  Bailroad  Com- 
pany, indorsed  by  the  state  of  Georgia,  who  may  choose  to  be  made 
parties  to  the  suit  and  share  the  expenses  thereof.  The  defendants 
are :  The  Macon  &  Brunswick  Bailroad  Company,  a  corporation  of 
Georgia;  Edward  A.  Flewellyn,  W.  A.  Lofton,  and  George  S.  Jones, 
citizens  of  Georgia,  and  styling  themselves  "Directors  of  the  Macon 
&  Brunswick  Bailroad;"  J.  W.  Benfroe,  treasurer,  and  Alfred  H.  Col- 
quitt, governor,  of  the  state  of  Georgia,  both  citizens  of  that  state;  the 
First  National  Bank  of  Macon,  a  corporation  created  under  the  laws 
of  the  United  States  and  located  at  Macon,  Georgia;  and  John  H. 
James»  a  citizen  of  Georgia.  The  suit  relates  to  the  Macon  &  Bruns- 
wick Bailroad,  of  which  Flewellyn,  Lofton,  and  Jones,  as  directors 
aforesaid,  are  in  possession,  and  which  they  are  managing  and  oper- 
ating in  entire  disregard,  as  the  bill  alleges,  of  the  rights  of  complain- 
ant and  other  holders  of  the  before-mentioned  bonds.  But  the  suit 
has  other  features  of  which  no  notice  is  taken  in  the  opinion  of  the 
eourt.  The  bill  alleges  that  on  or  about  July  2,  1878,  the  then  gov- 
ernor of  Georgia  not  only  seized  the  railroad  and  all  other  property 
of  the  company,  but  certain  other  property  embraced  in  a  deed  of 
trust  to  one  Whittle,  which  was  not  covered  by  the  statutoiy  and  ex- 
ecuted mortgages,  so  far  as  the  $1,950,000  series  of  indorsed  bonds 
is  concerned,  because  acquired  by  the  company,  after  the  last  of  that 
series  had  been  indorsed,  with  funds  other  than  the  proceeds  of  the 
bonds,  but  which  was  covered  by  the  mortgages  so  far  as  the  $600,000 

>8ee  majority  opinion,  antet  292. 
V.8— 89 
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Beries  is  ooncemed,  having  been  bought  prior  to  the  indorsement  of 
those  bonds.  The  property  covered  by  the  deed  of  trast  to  Whittle 
was,  the  bill  alleges,  transferred  to  the  trustees  therein  named,  with 
directions  to  dispose  of  it,  and  with  the  proceeds  to  redeem  certain 
fare-bills  of  the  company;  but  the  trust  was  never  carried  out,  be- 

§  cause  the  fare-bills  were  fully  paid  out  of  the  earnings  of  the  railroad. 

*  The  bill  charges  that  the  sale  at  which  the  governor  of  Georgia  pur- 
chased the  property  for  the  state  was  void : 

(I)  "Because  neither  the  legislature  nor  the  governor  had  the  right  to  ex- 
clude the  $600,000  series  of  indorsed  bonds  from  being  used  as  so  much  cash, 
in  the  purchase  of  said  road,  at  their  face  value, — certainly  they  were  entitled 
to  be  so  used,  in  the  event  of  the  exhaustion  of  the  $1,950,000,  which  them- 
selves should  have  been  received  as  cash  at  par."  (2)  ''Because  the  governor 
was  not  authorized  to  bid  on  said  property  for  the  state,  and  the  state  had  no 
constitutional  power  to  make  the  purchase;  or,  if  said  sale  is  not  void,  it  is 
certainly  voidable,  because,  under  the  statutory  and  executed  mortgages,  the 
state  is  the  trustee  of  the  property  mortgaged  for  the  benefit  of  the  bondhold- 
ers, and  had  no  right  to  buy  at  her  own  sale,  as  such  trustee,  without  incur- 
ring the  risk  of  having  said  sale  set  aside  at  the  instance  of  any  beneficiary 
under  the  trust,  and  your  orator,  as  such  beneficiary,  elects  to  set  aside  such 
sale." 

The  suit  proceeds  in  part  upon  the  general  ground  that  the  mort- 
gages in  question  are  mortgages  to  the  governor  of  Georgia,  as  trustee 
for  the  bondholders,  to  secure  the  payment  of  bonds  indorsed  by  the 
state,  and  not  mortgages  of  indemnity  to  save  the  state  harmless  against 
liability  incurred  by  her  indorsement.  If,  however,  tbe  court  should 
be  of  opinion  that  the  mortgages  are  for  the  indemnity  of  the  state, 
and  that  tbe  sale  of  the  railroad  and  purchase  by  the  state  are  valid, 
then  tbe  complainant  insists  that  both  series  of  indorsed  bonds  stand 
upon  an  equal  footing,  and  that  the  sums  paid  by  the  treasurer  of  the 
state,  in  taking  up  the  coupons  of  the  state  bonds  which  have  been 
exchanged  for  the  $1,950,000  series  of  the  Macon  &  Brunswick  Bail- 
road  indorsed  bonds,  represent  a  portion  of  these  proceeds,  and  should 
be  paid  j^ro  rata  upon  both  series  of  bonds;  that  when  the  legislature 
of  Georgia  appropriates  any  sum  for  the  principal  of  the  state  bonds 
so  exchanged,  such  sum  should  in  like  manner  be  divided  pro  rata 
among  the  holders  of  both  series  of  indorsed  bonds;  and  that  the 
S  state  bonds  so  exchanged  should  themselves  be  treated  as  the  pro- 
7  ceeds  of  the  sale  of  the  railroad,  and  divided*pra  rata  among  all  the 
holders  of  both  series  of  state  indorsed  bonds. 

The  case  went  off  in  the  court  below  on  demurrer  and  pleas  which 
questioned  the  right  of  complainant  to  relief  solely  upon  the  ground 
that  the  suit  was  against  the  state,  which  was  not,  and  could  not  be 
made,  a  party  to  the  suit.  It  is  true,  as  stated  in  the  opinion  of  the 
court,  that  the  property  to  which  the  suit  relates  is  in  the  actual  pos- 
session of  some  of  the  defendants,  who  assert  no  individual  claim 
thereto,  but  are  acting  for  and  on  behalf  of  the  state.  It  is  also  true 
that  the  apparent  legal  title  to  the  property  embraced  by  the  mort- 
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gages^  other  than  such  as  was  eovered  by  the  deed  to  Whittle,  stands 
in  the  name  of  the  state.  Bat  the  suit  proceeds  upon  th«  ground 
that  Georgia,  by  her  officers,  is  not  rightfally  in  possession,  and  that 
no  valid  title  passed  to  the  state  by  yirtne  of  the  sale  in  question. 
The  issue  is  distinctly  made  by  the  bill  that  the  governor  was  not 
authorized  to  bid  in  the  property,  and  that  the  state  had  no  consti« 
tutional  power  to  make  the  purchase.  But  the  court  fails  to  consider 
or  pass  upon  these  questions.  If  the  court  had  found  that  the  sale 
under  which  the  state  claimed  was  valid,  and  that  the  governor  had 
legal  authority  to  make  the  purchase  in  virtue  of  which  the  officers 
of  the  state  claim  to  be  rightfully  in  possession  in  her  behalf ;  or  had 
it  been  adjudged  that  the  complainant,  and  those  united  in  interest 
with  him,  had  no  lien  or  claim  upon  the  property, — ^I  should  not,  per- 
haps, have  expressed  any  dissent,  however  much  I  may  have  differed 
with  my  brethren  upon  such  questions.  In  other  words,  if  the  state 
was  ascertained  to  be  the  lawful  owner  and  entitled  to  the  possession 
of  the  property  in  question,  I  should  recognize  the  legal  difficulties  in 
the  way  of  enforcing  a  lien  thereon  for  any  purpose  in  behalf  of 
others;  for  the  enforcement  of  such  lien  would,  in  the  case  supposed, 
necessarily  disturb  the  rightful  possession  of  the  state,  which  could 
not  be  sued  against  her  will,  and  without  whose  presence  in  the  suit 
a  final  comprehensive  decree  could  not  be  passed. 

But  such  is  not  the  case  before  us.  The  cause  to  be  determined  isS 
that  made  by  the  bill.  Its  averments  are  admitted^by  the  demurrer* 
and  are  not  controverted  by  the  pleas.  They  show  that  the  property, 
although  held  by  officers  of  the  state  as  her  absolute  property,  is  not 
rightfully  so  held.  It  is  this  aspect  of  the  present  decision  which 
constrains  me  to  dissent  from  the  opinion  of  the  court.  If  the  cit- 
izen asserts  a  claim  or  lien  upon  property  in  the  possession  of  offi- 
cers of  a  state,  the  doors  of  the  courts  of  justice,  whether  the  suit  be 
at  law  or  in  equity,  ought  not  to  be  dosed  against  him  because  those 
officers  assert  ownership  in  the  state.  The  court  should  examine  the 
case  so  far  as  to  determine  whether  the  state's  title  rests  upon  a  legal 
foundation.  If  that  title  is  found  to  be  insufficient,  and  if  the  state, 
claiming  its  constitutional  exemption  from  suit,  refuses  to  appear  in 
the  suit  as  a  party  of  record,  the  court  ought  to  proceed  to  a  final 
decree  as  between  the  complainant  and  those  who  are  in  possession 
of  the  property,  leaving  the  state  to  assert  her  claim  in  any  suit  she 
might  bring.  This  must  be  so,  otherwise  the  citizen  maybe  deprived 
of  his  property  and  denied  his  legal  rights  simply  because  the  officers 
of  a  state  take  possession  of  and  hold  it  for  the  state. 

Such  was  the  ruling  of  this  court  in  U.  S.  v.  Lee,  106  U.  S.  196 ; 
[S.  C.  1  Sup.  Ct.  Bep.  240.]  That  was  an  action  to  recover  the 
possession  of  what  was  formerly  known  as  the  Arlington  estate.  The 
defendants  held  possession  of  the  property  in  no  other  capacity  than 
as  officers  and  agents  of  the  United  States.  The  attorney  general  of 
the  United  States  appeared,  and  in  due  form  gave  th^  court  to  onder- 
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^tand  that  the  property  in  controversy  was  then,  and  for  more  than 
10  years  had  been,  held,  occupied,  and  possessed  by  the  United 
States,  through  their  officers  and  agents,  as  public  property  for  pub- 
lic purposes,  in  the  exercise  of  their  sovereign  and  constitutional 
powers,  namely,  as  a  military  station,  and  as  a  national  cemetery  es- 
tablished for  the  burial  of  deceased  soldiers  and  sailors  of  the  Union. 
Upon  these  grounds  it  was  contended  that  no  action  could  be  main- 
tained which  would  disturb  the  control  of  those  who  were  in  possession 
for  the  United  States.  The  contention,  in  behalf  of  the  government, 
was  that  the  United  States  could  not  be  sued  without  their  consent, 
and  that  the  maintenance  of  a  suit  against  their  officers  and  agents 
§for  the  purpose  of  ousting  them  from  the  possession  of  the  Arlington 
•  cemetery,  would  be*  an  encroachment  upon  the  powers  intrusted  b; 
the  constitution  to  the  legislative  and  executive  departments.  But  to 
this  argument  the  response  of  this  court  was:  That  under  the 
American  system  of  government  the  people,  called  elsewhere  subjects, 
were  sovereign;  that  their  "rights,  whether  collective  or  individual, 
are  not  bound  to  give  way  to  a  sentiment  of  loyalty  to  the  person  of 
a  monarch;"  that  "the  citizen  here  knows  no  person,  however  near 
to  those  in  power,  or  however  powerful  himself,  to  whom  he  need 
yield  the  rights  which  the  law  secures  to  him  when  it  is  well  admin- 
istered;" that  ''when  he,  in  one  of  the  courts  of  competent  jurisdic- 
tion, has  established  his  right  to  property,  there  is  no  reason  why  def- 
erence to  any  person,  natural  or  artificial,  not  even  the  United 
States,  should  prevent  him  from  using  the  means  which  the  law  gives 
him  for  the  protection  and  enforcement  of  that  right;"  ''that  no  man 
in  this  country  is  so  high  that  he  is  above  the  law;  no  officer  of  the 
law  may  set  that  law  at  defiance  with  impunity ;  all  the  officers  of 
the  government,  from  the  highest  to  the  lowest,  are  creatures  of  the 
law,  and  are  bound  to  obey  it."  Upon  examination  of  the  doctrine 
that,  except  where  congress  has  provided,  the  United  States  cannot 
be  sued,  we  held  that  it  had  no  application  to  officers  and  agents  of 
the  United  States  who,  holding  possession  of  property  for  public 
uses,  are  sued  therefor  by  a  person  claiming  to  be  the  owner  thereof 
or  entitled  thereto;  but  the  lawfulness  of  that  possession  and  the 
right  or  title  of  the  United  States  to  the  property  may,  by  a  court  of 
competent  jurisdiction,  be  the  subject-matter  of  the  inquiry,  and  ad- 
judged accordingly. 

In  the  case  just  cited  we  quoted,  with  approval,  the  language  of 
Chief  Justice  Marshall  in  U.  S.  v.  Peters,  5  Cranch,  115,  where, 
speaking  for  the  court,  he  said  that  "it  certainly  can  never  be  alleged 
that  a  mere  suggestion  of  title  in  a  state  to  property  in  possession  of 
an  individual  must  arrest  the  proceedings  of  the  court,  and  prevent 
them  looking  into  the  suggestion  and  examining  the  validity  of  the 
title." 

In  U.  S.  V.  Lee  we  also  referred  with  approval  to  the  decision  in 
Osbam  v.  Bank  of  V.  8.  9  Wheat.  738.    That  was  a  suit  by  the 
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Bank  of  the  United  States  against  the* auditor,  treasarer,  and  other* 
agents  of  the  state  of  Ohio.  The  state,  by  its  officers,  levied  a  tax 
upon  the  bank,  which  it  refused  to  pay.  The  state  auditor  seized  the 
money  of  the  bank  in  payment  of  the  tax,  and  delivered  it  to  the 
treasurer  of  the  state.  The  latter  held  it  when  the  suit  was  brought, 
and  the  right  of  the  state  to  hold  the  money  in  discharge  of  its  taxes 
was  the  fundamental  question  in  the  case.  The  state  was  not  made 
a  party,  because  by  the  constitution  the  judicial  power  of  the  United 
States  did  not  extend  to  a  suit  against  one  of  the  United  States  by 
citizens  of  another  state.  It  was  conceded  that  the  state  was  the 
real  party  in  interest.  That  of  which  the  bank  complained  were  the 
acts  of  the  defendants  in  their  official  character  and  done  in  obedi- 
ence to  the  statutes  of  Ohio.  The  contention,  therefore,  was  that  as 
the  state  could  not  be  sued,  the  suit  must  be  dismissed.  But  to  this 
the  court,  speaking  by  Chief  Justice  Mabshall,  replied : 

''If  the  state  of  Ohio  could  have  been  made  a  party  defendant,  it  can 
scarcely  be  denied  that  this  would  be  a  strong  case  for  an  injunction.  The 
objection  is  that  as  the  real  party  cannot  be  brought  before  the  court,  a 
suit  cannot  be  sustained  against  the  agents  of  that  party;  and  cases  have 
been  cited  to  show  that  a  court  of  chanceiy  will  not  make  a  decree  unless  all 
those  who  are  substantially  interested  be  made  parties  to  the  suit.  This  is 
certainly  true  where  it  is  in  the  power  of  the  plaintiff  to  make  them  parties; 
but  if  the  person  who  is  the  real  principal,  the  person  who  is  the  true  source 
of  the  mischief,  by  whose  power  and  for  whose  advantage  it  is  done,  be  him- 
self above  the  law,  be  exempt  from  all  judicial  process,  it  would  be  subyersive 
of  the  best-established  principles  to  say  that  the  laws  could  not  afford  the 
same  remedies  l^D^nst  the  agent  employed  in  doing  the  wrong  which  they 
would  afford  against  him  could  his  principal  be  joined  in  the  suit." 

The  relief  asked  was  granted  without  the  state  becoming  a  party 
to  the  record. 

In  U.  8.  V.  Lee  the  language  just  quoted  from  Osbom  y.  Bank  of 
U.  S.  was  distinctly  approved,  and  the  adjudged  cases  were  held  toS 
show  that  the  proposition,*that  when  an  individual  is  sued  in  regard  • 
to  property  which  he  holds  in  his  capacity  as  an  officer  or  agent  of 
the  United  States,  his  possession  cannot  be  disturbed  when  that  fact 
is  brought  to  the  attention  of  the  court,  has  been  oyerruled  and  de- 
nied in  every  case  where  it  has  been  necessary  to  decide  it. 

In  my  judgment  it  is  impossible  to  reconcile  the  decision  here  with 
the  ruling  in  the  Arlington  Case,  106  U.  S.  196;  [S.  C.  1  Sot.  Ct. 
Bep.  240.]  As  I  concurred  in  the  opinion  and  judgment  in  the 
latter  case,  I  am  constrained  to  withhold  my  assent  to  the  present 
decision.  In  U.  S.  v.  Lee  the  judicial  power  was  deemed  ample 
to  oust  officers  of  the  United  States  from  the  possession  of  property 
claimed  by  them,  not  as  individuals,  but  as  the  representatives  of 
their  government.  The  possession  of  the  government,  by  its  officers, 
did  not  prevent  the  court  from  inquiring  into  the  alleged  title  of 
the  United  States,  and  from  awarding  possession  to  those  who 
claimed  it  as  their  property.     But  in  the  case  before  as  the  state 
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of  Georgia  is  allowed  an  exemption  which  the  court  did  not  feel 
at  liberty  to  extend  to  the  Unit^  States.  The  claim  of  complain* 
ant  is  that  he  and  others,  holding  bonds  indorsed  by  that  state, 
have  a  lien  upon  property  in  the  possession  of  certain  individuals. 
The  latter  assert  a  valid,  complete  title  and  the  right  of  exclasive 
possession  in  the  state.  But  the  complainant  contends  that  the  al- 
leged  title  of  the  state  is  not  good  in  law;  that  the  sale,  in  virtue  of 
which  the  state  asserts  title  and  holds  possession,  was  not  a  valid 
sale;  that  in  any  event  the  state  or  her  governor  holds  the  title 
merely  as  a  trustee  for  others.  In  effect,  my  brethren  say  that  they 
will  not  determine  these  matters,  and  that  because  it  appears  that 
the  state  is  a  substantial  party  in  interest,  and  that  the  defendants 
are  only  her  officers  in  possession  in  her  behalf,  the  complainant  and 
those  united  in  interest  with  him  must  go  out  of  court.  It  seems  to 
me  that  the  grounds  upon  which  the  court  proceeds  would  have  led 
to  a  different  conclusion,  not  only  in  V.  8.  v.  Lee,  but  in  all  the 
prior  decisions  therein  referred  to  as  authority  for  the  judgment  in 
6  that  case.  The  court  say  that  the  judgment  in  U.  S.  v.  Lee  did  not 
•  conclude  the  United  States.  So  it  may  be  said  here,*that  no  decree 
rendered  would  have  concluded  the  state  of  Georgia  had  she  declined 
to  appear  in  the  suit.  But  as,  in  the  former  case,  the  court  did  not 
decline  to  give  relief  because  of  the  mere  assertion  of  title  in  the 
United  States,  so  in  this  case  the  mere  assertion  of  title  in  the  state 
should  not  have  prevented  an  adjudication  as  to  complainants'  claim. 
Had  the  court  ascertained  that  the  property  in  contest  was  in  the 
rightful  possession  and  control  of  the  state  then,  but  not  before,  the 
question  would  have  arisen  whether  the  bill  must  not  be  dismissed, 
so  long  as  the  state  refused  to  become  a  party  to  the  suit. 

The  court  in  its  opinion  reviews  numerous  other  cases,  and  states 
the  principles  upon  which,  in  its  judgment,  they  were  decided.  I 
content  myself  with  saying  that  the  correctness  of  that  review  is  not 
conceded.  Limitations  and  qualifications  are  now  placed  upon  for- 
mer decisions,  which  their  language,  I  submit,  does  not  justify*  A 
doubt  is  now  expressed  as  to  whether  Dams  v.  Oray^  16  Wall.  315, 
did  not  go  beyond  the  verge  of  sound  doctrine;  this,  notwithstanding 
the  decision  in  the  Arlington  Case  was  made  to  rest  largely  upon 
DavU  V.  Gray.  In  the  Arlington  Ca$e  we  quoted  from  Davie  v.  Qray^ 
a  suit  in  equity,  the  following  statement  of  the  doctrine  applicable  to 
suits  in  the  determination  of  which  a  state  is  interested. 

''Where  the  state  is  concerned,  the  state  should  be  made  a  party,  if  it  can 
be  done.  That  it  cannot  be  done,  is  a  sufficient  reason  for  the  omission  to 
do  it,  and  the  court  may  proceed  to  decree  against  the  officers  of  the  state  in 
all  respects  as  if  the  state  were  party  to  the  record.  In  deciding  who  are 
parties  to  the  suit,  the  court  will  not  look  beyond  the  record.  Making  a  state 
officer  a  party  does  not  make  the  state  a  party,  although  Tier  law  may  have 
prompted  his  action,  and  the  state  may  stand  behind  him  as  a  real  party  in 
interest.  A  state  can  be  made  a  party  only  by  shaping  the  bill  expressly  with 
that  view,  as  where  individuals  or  corporations  are  intended  to  be  put  in  thai 
relation  to  the  case." 
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The  only  comment  made  in  the  Arlington  Case  npon  this  Iangaage| 
was,  ''that  though  not  prepared  to  say  now  that  thc^coort  can  proceed* 
against  the  officer  *  in  all  respects'  as  if  the  state  were  a  party,  this 
may  be  taken  as  intimating  in  a  general  way  the  views  of  the  court 
a\  that  time.  ** 

But  I  especially  dissent  from  the  statement  by  the  court  of  the 
question  involved  in  Louisiana  v.  Jumel^  107  U.  8. 711 ;  [8.  G.  2  8up. 
Ot.  Bep.  128.]  Had  the  court  there  denied  relief  upon  the  ground 
that  granting  it  would  be  "to  take  charge  of  the  treasury  of  the  state, 
and,  seizing  the  hands  of  the  auditor  and  treasurer,  to  make  distribu- 
tion of  the  funds  found  in  treasury  in  the  manner  which  the  court 
might  think  just,"  I  should  not,  in  that  case,  have  expressed  any  dis- 
sent from  the  action  of  my  brethren.  I  am  unwilling  by  silence  to 
accede  to  the  suggestion  that  the  substantial  relief  asked  in  Louisiana 
V.  Jumel  could  not  have  been  granted  without  taking  charge  of  the 
treasury  of  the  state.  There  were  in  the  hands  of  the  treasurer  of 
Louisiana  money  raised  by  taxation  under  certain  constitutional  and 
statutory  provisions.  It  was  money  which,  by  contract  with  credit- 
ors of  the  state,  was  set  apart  and  appropriated  to  the  payment  of 
the  interest  due  on  designated  bonds  of  the  state.  The  records  of 
the  state  treasurer's  office  showed  the  exact  amount  obtained  by  tax- 
ation for  that  purpose.  It  was  in  the  power  of  the  officers  of  the 
state  to  have  paid  that  money  out  in  discharge  of  her  contract  obli- 
gations without  the  slightest  confusion  in  the  accounts  of  the  state 
treasurer.  The  contrary  was  not  claimed  by  those  officers.  But  the 
treasurer  and  other  officers  declined  to  apply  the  money  in  their  hands 
for  the  purpose  to  which  it  had  been  dedicated.  They  rested  their 
refusal  upon  an  ordinance  passed  by  the  state,  which  was  conceded, 
on  all  hands,  to  be  a  palpable  violation  of  the  constitution  of  the 
United  States,  and  therefore  null  and  void.  As  a  reason  for  not 
discharging  a  plain  official  duty,  imposed  by  law,  those  officers  re- 
ferred to  a  void  provision  in  the  constitution  of  Louisiana,  and  it 
was  held  that  there  was  no  power  in  the  courts  of  the  Union  to  com- 
pel the  performance  of  that  duty.  The  court  declined  to  give  any 
relief  against  the  state  officers  of  Louisiana,  partly  upon  the  ground 
that  the  relief  asked  ''will  require  the  officers,  against  whom  the  pro-5 
cess  is  issued,  to  act  contrary  to  the  po8itive*orders  of  the  supreme? 
political  power  of  the  state,  whose  creatures  they  are,  and  to  which 
they  are  ultimately  responsible  in  law  for  what  they  do.**  "They 
must,"  proceeded  this  court,  "use  the  public  money  in  the  treasury 
and  under  their  official  control  in  one  way,  when  the  supreme  power 
has  directed  them  to  use  it  in  another,  and  they  must  raise  more 
money  by  taxation,  when  the  same  power  has  declared  that  it  shall 
not  be  done."  Thus,  the  constitution  of  the  United  States,  which  is 
the  supreme  law  of  the  land,  anything  in  the  constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding,  was,  as  I  then  thought 
and  still  think,  subordinated  to  "the  supreme  political  power"  of  the 
state  of  Louisiana. 
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My  brethren  declare  it  to  be  impossible  to  compel  a  state  to  pay 
its  debts  by  judicial  process.  As  no  decree  was  asked  against  the 
state  on  the  bonds  held  by  complainant,  and  since  the  state  was  not 
made  a  party  to  the  record,  it  is  difficult  to  perceiye  why  it  was  deemed 
necessary  to  make  that  declaration.  But  if  thereby  it  was  meant 
that  no  state  can  be  sued  as  a  party  to  the  record,  and  no  judgment 
rendered  against  it  as  a  party  defendant,  the  proposition  will  not  be 
disputed.  I  submit,  however,  that  under  our  system  of  government 
the  citizen  may  demand  that  the  courts  shall  determine  his  claim  to, 
or  his  alleged  lien  upon,  property,  by  whatever  individuals  that  prop- 
erty may  be  held,  and  that  he  cannot  be  denied  an  adjudication  and 
enforcement  of  that  claim  merely  because  the  individuals  sued  assert 
right  of  possession  and  title  in  the  government  they  represent.  The 
hardship  and  injustice  of  a  different  rule  is  well  illustrated  in  the 
present  case,  especially  as  respects  the  property  embraced  by  the  deed 
of  trust  to  Whittle.  The  bill  alleges,  and  the  demurrer  admits,  that 
that  property  was  not  covered  by  the  statutory  and  executed  mortgages 
upon  which  the  state  rests  its  claim.  If  these  averments  are  true, 
the  state  of  Georgia  has  no  pretense  of  right,  by  its  officers,  to  hold 
that  property.  But  my  brethren  adjudge — if  I  do  not  misapprehend 
the  opinion — ^that  the  assertion  by  defendants  of  title  in  the  state  is 
sufficient  to  preclude  judicial  inquiry  into  the  rightfulness  of  their 

I  possession  or  the  validity  of  the  state's  title. 

*  *My  brethren  say  that  ''on  the  hypothesis  that  the  foreclosure  by 
the  governor  was  valid,  the  trust  asserted  by  plaintiff  is  vested  in  the 
state  as  trustee,  and  not  in  any  of  the  officers  sued."  But  may  not 
the  court  inquire  whether  that  hypothesis  be  sound?  Must  it  be  as- 
sumed to  be  sound  because  the  officers  of  the  state  so  declare  ?  Be- 
sides, if  the  alleged  trust  was  vested  in  the  state  as  trustee, — ^if,  as 
claimed  by  complainant,  the  state  became  the  trustee  of  the  property 
mortgaged  for  the  benefit  of  the  bondholders, — may  not  the  court  pro- 
ceed to  a  decree  as  between  the  parties  to  the  record  ?  If  the  trustee 
cannot  be  made  a  party,  and  refuses  to  appear,  the  court  ought  not, 
for  that  reason,  to  permit  the  interests  of  others  to  be  sacrificed.  If 
the  officers  of  the  United  States  may  be  deprived  of  the  possession  of 
property  held  by  them  for  the  government,  but  the  title  to  which  is 
judicially  ascertained,  in  an  action  against  them  only, not  to  be  legally 
in  the  United  States,  I  do  not  see  why  the  courts  may  not,  at  the  suit 
of  the  citizen,  enforce  their  claims  upon  property  as  against  officers 
of  a  state  who  may  be  judicially  ascertained,  in  a  suit  against  them, 
not  to  be  in  rightful  possession  for  such  state.  Such  relief  would  not 
conclude  the  rights  of  the  state,  but  would  leave  to  her  the  privilege 
of  asserting  her  claim  in  any  court  of  competent  jurisdiction. 

I  am  authorized  by  Mr.  Justice  Fobld  to  say  that  he  eoncoxs  in 
this  opinion. 
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(109  U.  S.  578) 

Pbotidence  &  New  Tobk  Stbah-Ship  Co.  v.  Bill  ]l£uffUF*a  Go.^ 

In  Error  to  the  Supreme  Jadioial  Court  of  the  Commonwealth  of 
Massaohasetts.  o 

*  Field,  J.,  dissenting.  I  am  not  able  to  agree  with  the  court  in  its* 
disposition  of  this  case.  As  I  construe  the  act  of  1851  to  limit  the 
liability  of  ship-owners,  the  liability  of  the  steam-ship  company  for  the 
loss  by  fire  of  the  goods  of  the  plaintiff  below,  the  Hill  Manufacture 
ing  Company,  rests  upon  the  first  section.  In  my  judgment  thai 
section  is  not  qualified  nor  in  any  respect  affected  by  the  rest  of  the 
act;  nor  is  an  action  to  recover  for  losses  by  fire,  caused  by  the  de- 
sign or  neglect  of  the  owner  of  the  vessels,  controlled  by  proceedings 
taken  by  him  to  limit  his  liability  for  losses  from  other  causes.  The 
opinion  of  the  court  proceeds  on  the  assumption  that  cases  of  loss 
and  damage  by  fire  are  within  the  provisions  of  the  third  section  of 
the  act;  it  so  states  expressly.  Yet  this  assumption  necessarily  in- 
volves the  conclusion  that  a  fire,  caused  by  the  design  or  neglect  of  the 
owner,  may  occur  without  his  privity  or  knowledge;  which  appears  to 
me  to  be  nothing  less  than  saying  that  contradictory  and  inconsist- 
ent terms  may  be  appropriately  applied  to  the  same  transaction. 
The  object  of  the  act  was  to  change  the  rule  of  the  common  law  as  to 
the  liability  of  the  owners  of  vessels  for  losses  and  injuries  to  which 
they  did  not  contribute,  either  designedly  or  by  their  neglect,  but  which 
were  attributable  entirely  to  the  acts  or  omissions  of  their  officers  orS 
employes.  The  common  law^laced  a  burdensome  responsibility  upon* 
the  owners  for  the  acts  or  omissions  of  their  agents  or  servants  with- 
out their  knowledge  or  assent;  and  to  lighten  this  responsibility  the 
statute  in  question  was  passed.  It  was  not  its  purpose  to  limit  the 
responsibility  of  the  owners  for  the  consequences  of  their  own  wrong- 
ful acts  or  omissions.  The  first  section  exempts  them  from  all  lia- 
bility for  loss  or  damage  by  fire  of  goods  shipped  on  board  their  ves- 
sels, unless  such  fire  is  caused  by  their  design  or  neglect.  When  the 
fire  is  thus  caused  the  common-law  rule  of  liability  remains  as  before, 
and  that  extends  to  the  whole  value  of  the  property,  if  entirely  lost, 
or  to  the  extent  to  which  it  may  be  damaged,  if  only  partially  de- 
stroyed. The  concluding  provision  of  the  section  is  equivalent  to  a 
declaration  that  the  exemption  provided  in  the  preceding  part  shall 
not  exist  when  the  fire  originated  from  the  wrongful  acts  or  omissions 
of  the  owners.  The  third  section  prescribes  a  limited  liability  of  the 
owners  for  losses  from  a  great  variety  of  acts.  It  does  not  exempt 
them  from  all  liability,  but  restricts  it  in  the  cases  mentioned  to  the 
value  of  their  interest  in  the  vessels  and  freight  then  pending.  It  is 
as  follows : 

^That  the  liabiUty  of  the  owner  or  owners  of  any  ship  or  vessel  for  any 
embezzlement,  loss,  or  destruction  by  the  master,  officers,  mariners,  passen- 

iSee  majority  opinion,  mmt*,  879. 
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gers,  or  any  other  person  or  persons,  of  any  property,  goods,  or  merchandise 
shipped  or  put  on  board  such  ship  or  vessel;  or  for  any  loss,  damage,  or  in- 
jurjr  by  collision;  or  for  any  act,  matter,  or  thing,  loss,  damage,  or  fcnfeiture 
done,  occasioned,  or  incurred  without  the  privity  or  knowledge  of  such  owner 
or  owners, — shall  in  no  case  exceed  the  amount  or  value  of  the  interest  of 
such  owner  or  owners  respectively  in  such  ship  or  vessel,  and  her  freight  then 
pending." 

The  fourth  section  refers  to  the  acts  mentioned  in  the  third,  and 
declares  that  if  any  such  embezzlement,  loss,  or  destruction  shall  be 
suffered  by  several  freighters  or  owners  of  goods  on  the  same  voyage, 
and  the  whole  value  of  the  ship  and  freight  shall  not  be  sufficient  to 
I  make  compensation  to  each  of  them,  they  shall  receive  compensation 
*  from  the  owner  in  proportionate  their  respective  losses;  and  for  that 
purpose  the  freighters  and  owners  of  the  property  and  the  owner  of 
the  ship,  or  any  of  them,  may  take  proceedings  in  any  court  for  the 
purpose  of  apportioning  the  sum  for  which  he  may  be  liable  among 
the  parties  thereto ;  and  the  owner  may  transfer  bis  interest  in  the 
ship  and  freight,  for  the  benefit  of  the  claimants,  to  a  trustee,  to  be 
appointed  by  any  court  of  competent  jurisdiction,  to  act  as  such  for 
the  persons  entitled  thereto,  after  which  transfer  all  claims  and  pro- 
ceedings against  him  shall  cease. 

It  seems  clear  that  the  various  cases  of  damages  and  losses  enn* 
merated  in  section  8  are  not  intended  to  embrace  losses  by  fire. 
This  section  first  speaks  of  the  liability  of  the  owner  for  embezzlement, 
loss,  or  destruction,  by  the  master,  officers,  mariners,  passengers,  or 
other  persons,  of  property  shipped  on  board  the  vessel.  It  then  speaks 
of  his  liability  for  any  loss,  damage,  or  injury  by  collision;  and,  lastly, 
for  any  loss  by  any  act,  matter,  or  thing,  loss,  damage,  or  forfeiture,  done, 
occasioned,  or  incurred  without  his  privity  or  knowledge.  It  is  con- 
ceded that  the  language  of  the  first  and  second  parts  of  the  section 
does  not  include  losses  by  fire,  and  the  language  of  the  concluding 
clause  does  not  necessarily  include  them.  It  may  be  applied  to  other 
cases;  and  as  losses  by  fire  are  specifically  embraced  by  the  first  sec- 
tion, it  must  receive  such  application  as  will  give  to  each  section  full 
force.  This  is  a  settled  rule  of  construction.  Besides,  it  cannot  be 
contended  that  an  act  done  by  the  design  of  the  owner  could  have 
been  done  without  his  privity  or  knowledge.  It  must  necessarily  have 
been  done  with  both;  and  if  the  fire  was  caused  by  the  neglect  of  the 
owner  it  must  be  presumed  to  have  been  caused  with  his  knowledge. 
Where  one  is  bound  to  do  a  thing,  or  to  see  that  certain  things  are 
done,  he  is  presumed  to  know  the  direct  consequence  of  his  careless- 
ness and  neglect  in  those  respects.  EspeciaUy  is  this  so  where  his 
doing  the  thing,  or  seeing  that  it  is  done,  is  necessary  to  the  safety  of 
life  or  property.  He  cannot  shield  himself  from  responsibility  by  say- 
ing that  he  did  not  know  what  would  be  the  consequence  of  his  care- 
flessness  and  neglect.  The  law  presumes  that  he  does  know  it  and  in- 
tehds  it.  The  act  speaks  of  neglect  by  the  owner,  not  by  any*8ubor- 
dinaie  officer  or  agent    It  is  therefore  personal  negUot  whiob  ia 
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iLeant;  and  it  would  be  unreasonable  to  hold  that  the  owner  was  ig- 
norant  of  that  which  necessarily  followed  from  his  own  personal  con*' 
duct.  Not  only  would  this  be  unreasonable,  but  there  is  an  inconsist- 
ency in  holding  that  the  first  section  exempts  the  owner  from  all  lia- 
bility in  oases  of  fire  happening  without  his  design  or  neglect,  if  by  the 
third  section  a  liability  is  fastened  upon  him  to  the  extent  of  the 
value  of  the  ship  and  freight  in  case  of  a  fire  occurring  without  his 
privity  or  knowledge.  And  yet,  according  to  the  position  of  the  court, 
the  owner  is  exempted  by  the  first  section  from  all  liability  if  a  fire 
occur  without  his  knowledge  and  privity,  and  by  the  third  section  is 
subjected  to  liability  to  the  extent  of  the  value  of  the  ship. 

As  stated  by  counsel  of  the  plaintiff  below,  there  can  be  no  public 
policy  in  absolving  common  carriers  by  water  from  their  full  liability 
to  others  for  property  which  has  been  intrusted  to  their  care,  and  has 
been  lost  by  their  design  or  neglect.  It  certainly  would  require  lan- 
guage, as  he  observes,  so  clear  and  plain  that  no  subtlety  of  criticism 
can  escape  from  the  conclusion,  before  such  a  purpose  can  be  as- 
cribed to  congress.  It  would  be  establishing  a  limitation  of  liability 
against  public  policy,  common  right,  and  the  universal  feeling  of  jus- 
tice. It  would  make  the  law  one  to  protect  wrong-doers,  and  to  pun- 
ish the  innocent  who  had  been  injured  by  them  while  thus  protected. 
If,  then,  the  first  section  is  not  affected  by  the  other  sections  of  the 
act,  the  liability  of  the  owner  of  a  vessel,  in  case  of  fire  caused  by  his 
design  or  neglect,  exists,  as  it  always  has  existed,  at  the  common  law; 
and  that  liability  may  be  enforced  in  any  court,  state  or  federal,  hav- 
ing jurisdiction  of  the  parties.  The  other  provisions  by  which  the 
owner  may  seek  to  relieve  himself  from  liability  by  surrendering  his 
vessel  and  the  freight  earned,  have  no  application  to  such  a  case.  It 
follows  that  the  defense  of  a  liability  limited,  as  asserted  by  the  dis- 
trict court,  goes  to  the  ground. 

There  is  also  another  consideration  which  leads  to  the  same  eon- 
olusion.  By  section  9  of  the  judiciary  act  of  1789,  re-enacted  in  sec- 1 
tion  568,  cl.  8,  of  the  Bevised  Statutes,  a  common-law  remedy *i8* 
expressly  reserved  to  suitors  in  all  cases  where  the  admiralty  has  juris- 
diction, provided  the  common  law  also  gives  a  remedy;  and  that  the 
common  law  gives  a  remedy  in  cases  of  losses  by  fire,  where  goods 
are  intrusted  to  common  carriers  by  water,  there  can  be  no  doubt. 
Of  such  common-law  remedy  the  state  courts  have  exclusive  juris- 
diction when  the  parties  are  citizens  of  the  same  state,  and  concur- 
rent jurisdiction  with  the  federal  courts  when  parties  are  citizens  of 
different  states.  The  state  court,  therefore,  had  jurisdiction  of  this 
case.  It  is  a  suit  in  personam^  and  even  if  a  federal  court  might  ake 
take  jurisdiction,  that  of  the  state  court,  having  first  attached,  could 
not  be  subsequently  defeated.  WaUaee  v.  MeConnell,  18  Pet.  186 ; 
Taylor  v.  Carryl,  20  How.  688;  MaUeU  v.  Dexter,  1  Curt.  178.  The 
federal  court  could  not  issue  an  injunction  against  the  parties  which 
would  affect  the  jurisdiction  of  the  state  court.    The  act  of  congress 


Digitized  by 


Google 


620  8UPBE1IB  OOUBT  BBPOBTEB* 

of  1798  forbids  any  injunction  from  a  federal  court  to  restrain  the 
prosecution  of  a  suit  in  a  state  court;  and  this  act  has  never  been 
repealed,  either  expressly  or  by  implication,  except  as  to  proceedings 
in  bankruptcy.  Rev.  St.  §  720;  Peck  v.  Jenness,  7  How.  626;  Toy- 
lor  V.  Carryl,  supra;  McKim  v.  Voorhiea,  7  Cranch,  279;  Diggs  v. 
Wokott,  4  Cranch,  179;  Watson  v.  Jones,  13  Wall.  679;  Haines  v. 
Carpenter,  91  U.  S.  254;  Dial  v.  Reynolds,  96  U.  S.  840. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  state 
court  should  be  affirmed,  and  I  am  authorized  to  say  that  Mr.  Justice 
Gbay  concurs  with  me  in  this  conclusion. 


(110  U.  S.  238) 

Chouteau  and  others  r.  Bablow,  Surviving  Executor,  ete.,  and 

others. 

(January  28, 1884) 

Dbcbbb  of  Cxbouit  Coubt  Rbybrsbd— QussnoN  of  Fact— AaiuBiaHT  op 
Dissolution  of  Cofabtnsbship. 

The  decree  of  the  circuit  court  was  reversed  on  a  question  of  fact  as  to  whether 
an  agreement  of  a  certain  character  was  made  between  the  copartners  in  a 
firm,  on  its  dissolution,  as  to  the  interest  which  the  coi>artnan  should  have  in 
the  future  in  a  portion  of  its  assets. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

Melville  C.  Day  and  Roscoe  Conkling,  for  appellants. 

I     W.  P.  CUmgh  and  Wm.  D.  Shipman,  for  appellees. 

•  *Blatchford,  J.  The  hill  of  complaint  in  this  case  was  filed  in 
January,  1876,  in  the  circuit  court  of  the  United  States  for  the  district 
of  Minnesota,  hy  Samuel  L.  M.  Barlow,  sole  surviving  executor  of 
the  last  will,  and  trustee  of  the  estate,  of  John  F.  A.  Sanford,  de- 
ceased, (his  co-executor  and  co-trustee,  Frederick  C.  Glehhard,  having 
died  in  1867,)  and  the  widow  and  two  of  the  three  children  of  San- 
ford, as  plaintiffs,  against  the  following  defendants :  Charles  P.  Choa« 
teau  and  Julia  Maffitt,  the  heirs  at  law  and  legatees  and  devisees  of 
Pierre  Chouteau,  Jr.,  deceased;  the  executors  of  the  will  of  said 
Pierre  Chouteau,  Jr.;  the  heirs  at  law  and  legatees  and  devisees 
of  John  B.  Sarpy,  deceased;  the  executors  of  the  will  of  said 
Sarpy;  the  widow  and  residuary  legatee  and  devisee  of  Joseph  A. 
Sire,  deceased;  the  sole  surviving  executor  of  the  will  of  said  Sire; 
Benjamin  C.  Sanford,  the  other  child  of  Sanford;  and  numerous 
persons  alleged  to  claim  an  interest  in  some  of  the  land  which  is  the 
principal  subject  of  the  suit.  The  averments  of  the  bill,  so  far  as 
they  are  material,  are  as  follows :  Pierre  Chouteau,  Jr.,  Sarpy^  Sire, 
and  Sanford,  in  1842,  formed  a  copartnership  under  the  firm  name 
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of  P.  Ghontean,  Jr.,  &  Co.,  for  the  purpose  of  dealing  in  real  and 
personal  property  at  St.  Louis,  Missouri,  and  in  the  region  of  country 
lying  to  the  northward  of  that  city.  The  capital  was  to  be  furnished, 
and  the  profits  and  losses  were  to  be  shared  by  the  several  copartners 
in  the  following  proportions:  Chouteau,  68  per  cent.;  Sarpy,  16; 
Sanford,  16;  Sire,  10.  In  1849  a  change  was  made,  whereby  the 
assets  were  to  be  owned,  and  the  profits  and  losses  to  be  shared,  in 
the  following  proportions :  Chouteau,  48;  Sarpy,  17^;  Sanford,  17^; 
Sire,  17|^.  In  1852  the  copartnership  was  dissolved  by  mutual  con- 
sent. During  its  existence  it  bought  and  paid  for  with  copartnership 
funds  acre  lands  and  town  lots  in  Wisconsin  and  Minnesota,  to  hold| 
and  sell  for  the  profit  and  benefit  of  the«copartnership,  and  among* 
them  certain  lots  named  in  schedules  to  the  bills.  As  to  some  of  the 
lots  the  title  was  taken  in  the  name  of  one  Borup,  and  in  September, 
1855,  he  and  his  wife  conveyed  the  same  to  said  copartnership  with 
other  lands  belonging  to  it,  which  he  held  in  the  same  way.  As  to 
others  of  the  lots  the  title  was  taken  in  the  name  of  one  Sibley,  and 
in  September,  1855,  and  February,  1856,  he  and  his  wife  conveyed 
the  same  to  said  copartnership  with  other  lands  belonging  to  it,  which 
he  held  in  the  same  way.  In  March,  1857,  one  Bobert  conveyed  to 
said  copartnership  other  land  in  St.  Paul,  Minnesota,  which  it  then 
possessed  and  paid  for  with  copartnership  funds.  Besides  the  land 
named  in  schedules  to  the  bill,  town  lots  in  various  town  and  villages, 
and  acre  lands  in  various  counties  in  Minnesota,  were  purchased  and 
paid  for  by  said  copartnership,  and  conveyed  to  it  by  deeds.  The 
property  so  conveyed  to  it  was  the  property  of  its  said  members  in 
the  proportions  last  mentioned.  Sire  died  in  1854,  and  Sarpy  and 
Sanford  died  in  1857.  In  December,  1859,  Benjamin  C.  Sanford 
released  to  the  widow  and  the  other  two  children  of  his  father  all  his 
interest  in  the  estate  of  his  father.  Pierre  Chouteau,  Jr.,  died  in 
1865. 

The  bill  then  contains  the  following  averments,  which  set  forth  the 
particular  question  in  controversy : 

"The  said  copartnership  was  dissolved  by  the  said  John  F.  A.  Sanford,  de- 
ceased, retiring  therefrom,  and  removing  from  St.  Louis,  where  he  then  re- 
sided, to  the  city  of  New  York,  to  there  reside  and  carry  on  business  in  co- 
partnership with  the  said  Pierre  Chouteau,  Jr.;  and,  as  your  orators  are 
informed  and  believe,  it  was  agreed  upon  between  the  said  Sanford  and  the 
other  three  copartners,  and  particularly  the  said  Pierre  Chouteau,  Jr.,  as  one 
of  the  conditions  of  the  withdrawal  of  the  said  Sanford  from  the  copartner- 
ship, that  he,  the  said  Sanford,  should  release  to  the  said  Chouteau  all  his  in- 
terest in  and  to  the  assets  of  the  said  copartnership,  except  the  lands  and 
town  lots  thereof  in  Minnesota;  and  that  in  consideration  thereof,  and  of  his 
withdrawal  from  the  said  copartnership,  the  said  Chouteau  should  save  him, 
the  said  Sanford,  harmless,  on  account  of  the  debts  of  the  said  copartnership,  9 
and  should  assure  to  him,  free  from  any  debt  or  liability  growing  out*of  the* 
copartnership  affairs,  the  share  of  him,  the  said  Sanford,  in  and  to  the  said 
lands  and  town  lots,  being  seventeen  and  one-third  one-hundredth  (IT^-lOO) 
fuirts  thereot    In  pursuance  of  such  agreement  the  said  Sanford  did,  as  your 
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orators  are  informed  and  beliere,  upon  the  dissolation  of  the  eald  oopartner- 
Bhip,  and  as  part  of  the  arrangement  between  the  copartnen  for  snch  diaao- 
lution»  released  to  the  said  Pierre  Chouteau,  Jr.»  all  his  interest  in  the  assets 
of  said  copartnership,  except  in  the  said  lands  and  town  lots;  and  the  said 
Chouteau  afterwards,  and  in  his  life-time,  realisBed  all  said  assc^  so  released^ 
and  applied  them  to  his  own  use.** 

The  gravamen  of  these  allegations  is  that  Pierre  Ghoaiean,  Jr., 
took  from  Sanford  a  release  of  all  his  interest  in  the  copartnership 
assets,  except  the  lands  and  lots  in  Minnesota,  and  was  to  save  San- 
ford harmless  from  all  debts  of  the  copartnership,  and  Sanford  was 
to  have  his  17^  per  cent,  of  the  said  lands  and  lots,  free  from  any  debts 
or  liability  growing  out  of  the  copartnership  affairs;  and  that  Pierre 
Chouteau,  Jr.,  realized  all  the  assets  so  released  and  applied  them  to 
his  own  use.  It  is  to  enforce  this  claim  to  the  proceeds  of  the  Min- 
nesota lands  and  lots,  free  from  the  debts  of  the  copartnership,  that 
this  suit  is  especially  brought. 

The  bill  then  sets  forth  the  following  matters :  On  the  dissolution 
of  the  St.  Louis  copartnership  Sanford  removed  to  the  city  of  New 
York,  and  there  engaged  in  business  in  copartnership  with  Pierre 
Chouteau,  Jr.,  under  the  firm  names  of  Pierre  Chouteau,  Jr.,  &  Co., 
and  Chouteau,  Sanford  &  Co.,  in  which  copartnership  he  continued 
to  carry  on  business  until  his  death.  After  the  death  of  Sanford,  and 
after  the  issuing  to  Messrs.  Gebhard  and  Barlow  of  letters  testament- 
ary on  his  will,  and  in  November,  1859,  Pierre  Chouteau,  Jr.,  and 
Messrs.  Gebhard  and  Barlow,  as  such  executors  and  trustees,  entered 
into  an  agreement  or  compromise  concerning  all  the  mutual  dealings 
between  Chouteau  and  Sanford  in  relation  to  the  business  of  the  New 
Tork  firms,  and  concerning  all  indebtedness  and  liability  of  every  na- 
ture and  Idnd  of  Sanford  to  Chouteau.  By  the  terms  of  said  agree- 
ment or  compromise  Messrs.  Gebhard  and  Barlow  were  to  release  to 
I  Chouteau  all  the  interest  of  Sanford  in  the  assets  of  the  New  York 
*  firms,*and  in  consideration  thereof,  Chouteau  was  to  release  to  Messrs. 
Gebhard  and  Barlow,  and  to  the  heirs  and  legal  representatives  of 
Sanford,  all  claims  and  liabilities  against  Sanford  or  his  estate,  due 
or  owing,  or  to  become  due  or  owing,  to  Chouteau,  on  account  of  any 
prior  transactions  between  them.  Upon  the  making  of  such  agree* 
ment  or  compromise,  Messrs.  Gebhard  and  Barlow  submitted  the 
same  to  the  surrogate  of  the  county  of  New  York,  and  he,  on  Novem- 
ber 25,  1850,  made  an  order  allowing  the  agreement  or  compromise 
to  be  entered  into  and  carried  out.  Afterwards,  and  on  December  1, 
1859,  Messrs.  Gebhard  and  Barlow,  to  cany  out  said  agreement  or 
compromise,  signed,  sealed,  and  delivered  to  Pierre  Chouteau,  Jr., 
their  deed,  whereby  they,  as  executors  and  trustees,  released  to  him 
all  the  right,  title,  and  interest  which  Sanford,  at  the  time  of  his  death, 
had  in  or  to  the  assets  of  the  New  York  firms;  and  Chontean,  on  the 
same  day,  in  pursuance  of  said  agreement  or  compromise,  and  to 
carry  it  out  on  his  part,  signed,  sealed,  and  delivered  to  Messrs  QtHh 


Digitized  by 


Google 


OHOUTBAU  r.  BABLOW*  633 

hard  and  Barlow  his  deed,  releasing  the  heirs  next  of  kin,  legatees, 
devisees,  and  legal  representatives  of  Sanford  from  all  causes  of  ac- 
tion, claims,  and  demands,  in  law  or  equity,  which  he,  Chouteau,  ever 
had,  or  which  he,  his  heirs,  executors,  or  administrators  thereafter 
could  or  might  have,  against  Sanford  or  against  his  heirs,  next  of  kin, 
devisees,  legatees,  executors,  or  administrators,  by  reason  of  any  mat- 
ter whatsoever. 

The  bill  further  avers  that  no  accounting  or  settlement  of  the  af- 
fairs and  business  of  the  said  St.  Louis  copartnership  had  ever  been 
had  except  as  was  thereinbefore  stated.  It  further  alleges  as  follows : 
Since  the  death  of  the  four  copartners,  the  defendants  G.  P.  Chou- 
teau and  Mrs.  Maffitt,  claiming,  as  the  heirs  at  law  and  devisees  of 
Pierre  Chouteau,  Jr.,  to  own  all  the  said  real  estate  of  the  copartner- 
ship, sold  and  conveyed  to  various  persons  certain  of  said  lots  and 
lands,  and  received  therefor  large  sums  of  money,  without  the  knowl- 
edge or  consent  of  the  heirs,  devisees,  or  legal  representatives  of  San- 
ford, and  in  fraud  of  their  rights,  and  for  less  than  one-half  of  the 
actual  value  at  the  time  of  sale,  of  the  property  sold,  and  for  the) 
purpose  of  defeating  the  rights  of  the  plaintiffs  in  the^property,  leav-* 
ing  certain  lands  and  lots  unsold;  and  that  those  made  defendants, 
as  claiming  an  interest  in  some  of  the  lots  of  land,  took  such  interest 
through  conveyances  from  the  defendants  C.  P.  Chouteau  and  Mrs. 
Maffitt,  with  notice  that  the  lots  belonged  to  the  heirs,  devisees,  and  legal 
representatives  of  Pierre  Chouteau,  Jr.,  Sire,  Sarpy,  and  Sanford,  and 
not  merely  to  their  grantors,  and  with  notice  that  the  plaintiffs,  as 
the  successors  in  interest  of  Sanford,  were  the  owners  in  fee-simple 
of  an  undivided  17^-lOOth  parts  of  said  lots. 

An  answer  on  oath  is  waived.  The  prayer  of  the  bill  is  (1)  that 
the  defendants  may  account  touching  the  affairs  and  property  of  said 
copartnership  and  touching  the  proceeds  of  any  of  such  property;  (2) 
that  there  may  be  set  off  to  the  plaintiffs,  as  of  the  estate  of  Sanford, 
IT^lOOth  parts  of  the  unsold  lots  described  in  the  schedules  to  the 
bill,  and  of  any  other  real  property  owned  by  the  St.  Louis  copart- 
nership that  had  not  been  sold  and  conveyed  by  G.  P.  Chouteau  and  Mrs. 
Maffitt  to  parties  other  than  the  heirs,  legatees,  and  legal  representa- 
tives of  Sire  and  Sarpy,  or  to  other  parties  for  their  use  and  benefit; 
(8)  that  the  plaintiffs  recover  from  G.  P.  Chouteau  and  Mrs.  Maffitt, 
as  part  of  the  estate  of  Sanford,  17^-lOOth  parts  of  the  sums,  whether 
in  money  or  securities,  received  by  them  as  the  prices  of  the  lands 
and  lots  so  sold  and  conveyed  by  them,  other  than  the  lots  and  lands 
described  in  said  schedules;  that  for  the  amount  of  the  plaintiffs' 
share  of  said  money  and  securities,  they  be  adjudged  to  have  a  lien 
on  the  interests  of  0.  P.  Chouteau  and  Mrs.  Maffitt  in  and  to  the  lots 
and  lands  described  in  said  schedules;  and  that  such  interests  be 
sold  to  satisfy  such  lien. 

0.  P.  Chouteau  and  Mrs.  Maffit,  and  the  executors  of  Pierre  Chou- 
teau, Jr.,  the  executors  of  Sarpy,  the  widow  of  Sire,  his  surviving 
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executor,  and  Benjamin  G.  Sanford,  put  in  a  joint  and  several  answer 
to  the  bill,  not  on  oath.  It  denies  that  the  copartnership  bought  or 
paid  for  with  copartnership  funds  the  lands  referred  to  in  the  bill,  for 
the  purpose  of  holding  or  selling  the  same  for  its  profit  or  benefit; 
but  avers  that  all  lots  or  lands,  whether  described  or  not  in  the  bill 
)or  its  schedules,  which  were  h^d  or  owned  by  said  copartnership  at 

*  its  dissolution,*were  taken  in  payment  of,  or  in  settlement  or  com- 
promise of,  indebtedness  due  to  it  from  persons  then  indebted  to  it, 
and  not  otherwise ;  and  that  all  lots  and  lands  held  by  it  at  the  date 
of  its  dissolution  were  a  part  of  its  assets  at  that  date,  and  were 
chargeable  with  the  payment  of  its  debts.  It  denies  that  the  prop- 
erty mentioned  in  the  bill  as  acquired  by  Borup  was  acquired  by  him 
for  the  benefit  of  said  copartnership,  and  avers  that  he  purchased 
said  property  and  took  the  conveyance  thereof  in  his  own  name^ 
without  the  consent  or  knowledge  of  said  copartnership,  and  con- 
veyed the  same  to  the  new  copartnership,  formed  after  the  dissolu- 
tion, in  settlement  of  his  indebtedness  owing  to  said  new  copartner- 
ship. It  denies  that  the  title  to  the  property  mentioned  in  the  bill  as 
acquired  by  Sibley  was  taken  in  his  name  for  the  benefit  of  said  co- 
partnership, and  avers  that  the  property  was  received  from  Sibley  in 
settlement  of  indebtedness  owing  to  the  new  copartnership  formed 
after  the  dissolution.  As  to  the  town  lots  and  acre  lands  mentioned 
in  the  bill  as  being  additional  to  the  land  named  in  the  schedules  to 
the  bill,  and  owned  by  said  copartnership  prior  to  its  dissolution,  the 
answer  avers  that  all  those  lots  and  lands  were  firm  assets,  taken,  in 
the  ordinary  business  of  the  firm,  in  payment  or  settlement  of  indebt- 
edness theretofore  owing  to  it.  It  denies  that  any  part  of  the  lots  or 
lands  referred  to  in  the  bill  as  having  been  conveyed  after  the  disso- 
lution of  the  firm  was  intended  to  be  conveyed  to  any  firm  in  which 
said  Sanford  was  a  member  or  interested.  It  then  alleges  as  fol- 
lows: 

"On  the  oontraiy  thereof,  these  defendants  say,  that,  on  the  thirty-first  day 
of  December,  1852,  said  copartnership  in  said  bill  of  complaint  named  was 
duly  dissolved,  and  said  John  F.  A.  Sanford  withdrew  therefrom,  and  then 
and  there,  for  a  valuable  consideration  to  him  paid  by  said  Pierre  Chouteau, 
Jr.,  did  sell,  assign,  transfer,  and  set  over  unto  the  said  Pierre  Chouteau,  Jr., 
all  and  singular  his  share  and  interest  in  and  to  the  assets  of  said  partner- 
ship, of  all  and  every  kind  and  description  whatsoever,  including  his  inter- 
^est,  (if  any  he  had,)  as  a  member  of  said  firm,  in  and  to  the  said  lots  and 
glands  in  said  bill  of  complaint  described,  and  all  and  every  part  and  parcel 

•  thereof,  and  from  thenceforth  said  Sanford  )iever  had  or  claimed  to  have  any 
interest  in,  or  right  to  a  share  in,  the  proceeds  of  said  lands  or  lots;  and  that, 
after  the  withdrawal  of  said  Sanford  from  said  copartnership,  the  business 
theretofore  transacted  by  said  copartnership  at  St  Louis  and  in  Minnesota 
was  continued  by  said  Pierre  Chouteau,  Jr.,  John  B.  Sarpy,  and  Joseph  A. 
Sire,  under  the  same  firm  name  of  Pierre  Chouteau,  Jr.,  &  Co.,  and  all  con- 
veyances of  land  taken  in  such  firm  name,  from  and  after  the  dissolution 
aforesaid,  in  any  manner  or  for  any  purpose,  were  taken  solely  and  exclu- 
sively for  the  benefit  of  said  tliree  last-named  parties,  as  such  firm,  and  not 
otherwise." 
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ItdenieBthat  the  agreement  between  Sanford  and  the  other  members 
of  said  copartnership,  on  its  dissolation,  is  correctly  stated  in  the  bill, 
and  aver  that  such  agreement  was,  that,  in  consideration  that  Chou- 
teau should  save  Sanford  harmless  on  account  of  the  debts  of  the  St. 
Louis  copartnership,  Sanford  would  and  did  release  and  transfer  to 
Chouteau  all  his  interest  in  the  assets  and  property  of  said  copartner- 
ship, including  his  interest,  if  any,  in  said  lands  and  town  lots  in 
Minnesota.  It  denies  that  Chouteau  at  any  time  agreed  to  assure  to 
Sanford,  free  from  any  debts  or  liabilities  growing  out  of  said  copart- 
nership affairs,  IT^lOOths,  or  any  part  of  said  lands  or  lots  in  Min- 
nesota. It  avers  that,  by  the  deed  of  December  1,  1859,  named  in 
the  bill,  executed  by  Chouteau  to  the  plaintiffs,  he  expressly  reserved 
his  rights  to  collect  and  dispose  of,  for  his  own  use  and  benefit,  all 
the  assets  of  the  dissolved  St.  Louis  copartnership,  in  accordance 
with  the  transfer  thereof  to  him  by  Sanford,  before  set  forth  in  the 
answer.  It  avers  that  the  copartnership,  at  the  time  of  its  dissolu- 
tion, was  indebted  in  the  sum  of  $488,176.28;  that  the  assets  of  the 
firm,  exclusive  of  the  interest,  if  any,  of  the  copartnership  in  lands 
and  lots  in  Minnesota  and  elsewhere,  was  insufficient  to  liquidate 
said  indebtedness;  that  on  May  1,  1860,  there  still  remained  an  in- 
debtedness of  more  than  $212,000,  which  was  advanced  and  paid  by 
Pierre  Chouteau,  Jr.,  in  his  life-time,  with  the  assent  of  the  executors 
of  Sarpy  and  Sire;  that  it  was  agreed  by  those  executors  that  the^ 
amount  of  such  indebtedness  for  which  their  estates  were  severally^ 
liable  should  be  refunded  to*Chouteau  from  the  proceeds  of  the  sale* 
of  the  unsold  lands  and  lots  in  Minnesota;  that  this  arrangement  was 
not  carried  into  effect  during  Chouteau's  life-time;  that  Charles  P. 
Chouteau  and  Mrs.  Maffit  subsequently  sold  and  disposed  of  the  re- 
maining lands  and  lots  and  used  the  entire  proceeds  thereof  to  pay 
to  themselves,  as  the  heirs  at  law  and  sole  legatees  of  Pierre  Chou- 
tou,  Jr.,  the  amount  remaining  due  to  them  by  reason  of  his  payment 
of  said  copartnership  indebtedness;  that  the  sales  so  made  are  the 
same  sales  mentioned  in  the  bill;  and  that  they  were  made  at  public 
auction,  in  good  faith,  for  the  full  value  of  the  lands  and  lots  at  the 
time,  after  having  been  duly  advertised,  and  with  the  full  knowledge 
of  the  plaintiffs.  The  answer  further  avers,  by  way  of  defense,  that 
more  than  six  years  have  elapsed  since  the  accruing  of  any  of  the 
alleged  causes  of  action  set  out  in  the  bill. 

After  a  replication  to  the  answer,  proofs  were  taken,  and,  after  a 
hearing,  the  court  made  the  following  interlocutory  decree,  on  Au- 
gust 18,  1878: 

''(1)  I  find  that,  in  1852,  the  firm  of  P.  Chouteau,  Jr.,  &  Co.,  No.  2,  con- 
sisted of  four  persons,  and  the  assets  of  the  copartnership  were  owned,  and 
the  profits  and  losses  were  to  be  shared,  in  the  following  proportions:  Pierre 
Chouteau,  Jr.,  48  per  cent.;  John  B.  Sarpy,  17 J  per  cent.;  John  F.  A.  San- 
ford, 17J  per  cent.;  Joseph  A. Sire,  17J  per  cent.  (2)  That  the  copartnership 
was  dissolved  in  1852,  by  the  mutual  afi^reement  of  all  the  parties.  (3)  That 
a  large  amount  of  real  property  was  owned  by  the  copartnership  in  the  terri- 
V.8— 40 
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toiy  (now  state)  of  Minnesota*  at  the  time  of  the  dissolution,  having  been 
purchased  with  copartnership  funds.  (4)  That  the  legal  title  to  the  property 
was  at  that  time  in  Charles  W.  Borup  and  H.  H.  Sibley,  persons  acting  for 
said  copartnership,  and  was  by  them,  in  1855,  conveyed  to  the  firm  of  Pierre 
Chouteau,  Jr.,  &  Co.,  composed  of  Chouteau,  Sire,  Sarpy,  and  Sanford;  and, 
also,  in  1857,  other  real  property,  mentioned  in  the  bill  of  complaint,  was 
purchased  for  the  benefit  of  the  copartnership.  (5)  That,  at  the  time  of  the 
dissolution  of  said  copartnership,  it  was  agreed  between  John  F.  A.  Sanford 
I.  and  the  other  partners,  inter  cUia,  that  he,  the  said  Sanford,  should  release 
31  to  Chouteau  all  his  interest  in  and  to  the  assets  of  the  copartnership,  except 

*  the  real*property  in  Minnesota,  and  that,  in  consideration  thereof  and  of  Ms 
withdrawal  from  the  said  partnership,  the  said  Chouteau  should  save  him, 
the  said  Sanford,  harmless  on  account  of  the  debts  of  the  said  copartnership, 
and  should  assure  to  him,  free  from  any  debt  or  liability  growing  out  of  said 
copartnership  affairs,  the  share  of  him,  the  said  Sanford,  in  and  to  said  real 
property,  lands  and  town  lots,  being  17^100th  parts  thereof.  (6)  That,  in 
pursuance  of  the  agreement,  Sanford  released  his  interest  in  the  assets  to 
Chouteau,  except  the  lands  and  town  lots,  and  during  his  life-time  Chouteau 
realized  all  the  said  assets.  (7)  That  Sire  died  in  1854,  Sarpy  in  1857,  San- 
ford in  1857,  and  Pierre  Chouteau,  Jr.,  in  1865,  all  leaving  heirs,  devisees,  and 
legal  representatives,  and  there  never  has  been  any  accounting  of  the  busi- 
ness of  the  copartnership,  except  as  stated  in  the  bill  of  complaint,  which  is 
referred  to.  (8)  That  since  the  deaths  of  the  said  Sire,  Sarpy,  Sanford,  and 
Chouteau,  and  in  the  years  1866  and  1867,  and  since  then,  the  defendants 
Charles  P.  Chouteau  and  Julia  Maflltt,  claiming  as  the  heirs  at  law  and  de- 
visees of  the  said  P.  Chouteau,  Jr.,  to  be  owners  of  said  real  property  in  Min- 
nesota, town  lots  and  lands,  have  sold  property  outside  of  the  city  of  St.  Paul, 
in  Minnesota,  and  have  received  large  sums  in  money  and  securities,  and 
have  also  sold  and  conveyed  to  various  persons,  including  the  several  defend- 
ants mentioned  specially  in  the  bill  of  complaint  as  purchasers,  a  large 
amount  of  property  situated  in  the  city  of  St.  Paul  aforesaid,  and  received 
therefor  a  large  amount  of  money  and  securities,  without  the  consent  of  the 
heirs  or  representatives  of  said  Sanford,  and  without  paying  or  tendering  to 
them  any  part  or  portion  thereof.  (9)  That  the  amount  of  real  property  re- 
maining unsold,  which  was  conveyed  by  said  Borup  and  Sibley  to  the  fiim  of 
P.  Chouteau,  Jr.,  &  Co.,  and  purchased  for  the  benefit  of  the  partnership,  is 
large  and  of  sufficient  value  to  meet  any  and  all  claims  made  by  complain- 
ants on  account  of  the  sale  and  conveyance  of  the  property  to  the  defendants 
named  as  purchasers  in  the  bill  of  complaint  and  admitted  in  the  answer. 

"OONCLTTSIONS. 

"By  the  terms  of  the  dissolution  of  the  copartnership  of  P.  Chouteau,  Jr., 

&  Co.,  No.  2,  Sanford  was  to  retain  his  interest  in  the  Minnesota  real  estate, 

nbeing  17i-l()0th  parts  thereof;  and  the  complainants,  as  the  representatives 

5 of  the  estate  of  John  F.  A.  Sanford,  are  entitled:  (1)  To  17}-100th  parts 

*  of  all  the  real  estate  mentioned  in  the  bill  of  complaint,  or*in  the  schedules 
attached  thereto,  not  sold  to  parties  other  than  the  representatives  of  Pierre 
Chouteau,  Jr.,  Sarpy,  and  Sire.  (2)  It  is  ordered  that  an  account  be  taken  of 
all  the  real  estate  sold  since  the  dissolution  of  the  firm  of  P.  Chouteau,  Jr., 
&  Co.,  by  the  retirement  of  J.  F.  A.  Sanford,  to  parties  other  than  the  rep- 
resentatives of  the  said  partners.  (3)  That,  in  stating  said  account,  the 
lands  and  town  lots  sold  to  third  parties  in  1866  and  1867  be  valued  at  their 
present  value,  less  improvements  made  by  the  purchasers.  (4)  That  in  said 
account  shall  be  stated  the  amount  of  all  the  taxes  paid  by  Charles  P.  Chou- 
teau and  Julia  Mafflt  upon  the  property  sold,  at  the  time  of  the  conveyance, 
and  also  the  amount  of  taxes  paid  upon  the  property  unsold  to  date,  and  such 
cum  as  may  be  necessarily  expended  in  the  care  and  custody  of  the  property. 
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(5)  That»  after  the  deduction  of  the  taxes  and  the  amount  necessarily  ex- 
pended for  the  management  of  the  property,  and  on  confirmation  of  the 
master's  report.  (6)  It  is  ordered  and  adjudged  that  a  decree  be  entered  in 
favor  of  complainants,  against  the  said  defendants  Charles  P.  Chouteau  and 
Julia  Maffitt,  for  the  amount  of  17^100th  parts  of  the  remainder,  which 
shall  be  enforced  and  satisfied  out  of  the  interest  of  said  defendants  in  the 
real  property  described  in  the  bill  of  complaint  or  schedules,  unsold.  (7) 
That  the  bill  of  complaint  against  all  parties  defendants  other  than  the  rep- 
resentatives of  P.  Chouteau,  Jr.,  Sarpy,  and  Sire,  be  dismissed,  but  without 
costs.  (8)  That  H.  E.  Mann,  Esq.,  is  appointed  to  take  the  account  and 
report." 

In  pursuance  of  the  inierloontory  decree  a  hearing  was  had  before 
the  master,  whose  report  was  fiied  August  2, 1880.  Exceptions  were 
taken  by  the  defendants  to  the  report  of  the  master,  as  had  also  been 
done  in  reference  to  the  interlocutory  decree;  and,  on  September  21, 
1880,  the  court  made  a  final  decree,  in  which  it  was  decreed  that  the 
plaintiffs  are  the  owners  in  fee-simple,  and  are  entitled  to  the  posses- 
sion, as  tenants  in  common,  of  an  undivided  17^-lOOths  of  certain 
lands  in  Minnesota  described  in  the  decree,  and  that  partition  be 
made  of  said  lands  between  the  plaintiffs  and  the  defendants;  that 
Charles  P.  Chouteau  and  Julia  Maffit  pay  to  the  plaintiffs  the  sum  of | 
$86,646.56,  being  IT^-lOOths  of  the  value  of  nhe  lands  sold  by  them* 
in  1866  and  in  1867;  that  Charles  P.  Chouteau  individually  pay  to 
the  plaintiffs  $7,793.87,  being  17^-lOOths  of  the  balance  of  the  in- 
come of  lands  claimed  to  be  held  by  him  in  severalty,  and  of  the  pro- 
ceeds of  land  sold  by  him  since  1867;  that  Julia  Maffitt  pay  to  the 
plaintiff  the  sum  of  $8,178.67,  being  17|^-100ths  of  the  balance  of  the 
income  of  lands  claimed  to  be  held  by  her  in  severalty,  and  of  the  pro- 
ceeds of  lands  sold  by  her  since  1867;  that  the  widow  of  Sire  pay  to 
the  plaintiffs  the  sum  of  $1,214.08,  being  17^100th8  of  the  income 
of  that  portion  of  the  lands  claimed  to  be  held  by  her  in  severalty, 
and  of  the  proceeds  of  land  sold  by  her  since  1867;  that  the  plaintiffs 
pay  to  the  heirs  and  representatives  of  Sarpy  the  sum  of  $772.16, 
being  17^-lOOths  of  the  balance  of  expenditures  over  receipts  on  ac- 
count of  lands  claimed  to  be  held  by  the  heirs  of  Sarpy  in  severalty. 
These  different  sums  adjudged  against  the  defendants,  amounting  to 
$58,888.08,  are  declared  to  constitute  liens  upon  the  property  owned 
by  them  respectively.  The  decree  further  declares  that  the  rights  of 
the  several  parties  in  the  said  real  estate,  so  far  as  rents,  issues,  and 
profits  and  expenditures  are  concerned,  are  to  be  regarded  as  having 
been  determined  by  the  decree  only  up  to  January  1,  1879. 

The  dispute  between  the  parties,  as  shown  by  the  pleadings,  is  as 
to  the  terms  of  the  agreement  of  dissolution  of  the  copartnership  in 
1862.  The  plaintiffs  allege  in  the  bill  that  Sanford  released  to 
Chouteau  all  his  interest  in  the  assets  of  the  firm,  except  its  lands 
and  town  lots  in  Minnesota,  and  that  Chouteau  agreed  to  relieve 
Sanford  from  the  debts  of  the  firm,  and  to  assure  him  his  17^-lOOths 
of  9ai3  Unds  and  town  lots,  free  from  any  debt  or  liability  growing 
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out  of  the  copartnership  affairs.  The  answer  alleges  that  Choutean 
agreed  to  relieve  Sanford  from  the  debts  of  the  firm,  and  Sanford  re- 
leased to  Chouteau  all  his  interest  in  the  assets  of  the  firm,  including 
his  interest,  if  any,  in  the  lands  and  town  lots  of  Minnesota.  The 
circuit  court  found  the  terms  of  the  dissolution  to  be  those  alleged  in 
^  the  bill.  The  question  is  wholly  one  of  fact.  We  are  unable  to  con- 
§  cur  with  the  decision  arrived  at  by  the  circuit  court  on  that  question. 

•  The  evidence  is  voluminous,  and  a  minute*discussion  of  it  would  be 
unprofitable.  It  consists  of  correspondence  and  documents  and  oral 
evidence,  and  we  must  content  ourselves  with  indicating  generally  the 
grounds  of  our  conclusion. 

The  agreement  alleged  in  the  bill  is  said  to  have  been  contained  in 
two  letters,  one  from  the  firm  of  P.  Chouteau,  Jr.,  &  Co.,  No.  2,  tbe 
firm  which  was  being  dissolved,  to  Sanford,  and  the  other  from  San- 
ford to  the  firm,  in  reply,  both  written  in  1852,  at  the  time  of  the 
dissolution.  Those  letters  are  not  produced,  nor  are  copies  of  them 
furnished.  The  only  witness  for  the  plaintiffs  who  testifies  to  having 
seen  them,  or  who  states  their  contents,  is  Mr.  Barlow,  one  of  the  plain- 
tiffs. On  his  direct  examination,  he  says  that  he  saw  them  in  185S 
and  1859,  at  the  time  when  negotiations  for  compromise  were  going 
on  between  Pierre  Chouteau,  Jr.,  and  the  executors  of  Sanford,  in  re- 
gard to  the  claims  of  Chouteau  against  the  estate  of  Sanford  for  his 
share  of  the  losses  of  their  New  Tork  firm;  and  that  the  last  time  he 
fiaw  them  was  in  1861,  when  the  answer  of  the  executors  of  Sanford 
was  being  prepared  in  a  suit  brought  against  them  by  Chouteau  in  a 
state  court  in  Minnesota,  seeking  a  sale  of  the  lands  in  question.  He 
states  that  he  was  cognizant  for  many  years  before  Mr.  Sanford's 
death  of  the  existence  of  the  contract  shown  by  the  letters,  though  he 
did  not  see  the  letters  till  after  Sanford's  death,  when  they  were  found 
■among  Sanford's  papers,  and  were  in  the  possession  of  Mr.  Gebhard 
and  the  witness.  That  contract  he  states  thus,  on  his  direct  exam- 
ination : 

"It  was  in  the  shape  of  a  letter  signed  in  the  firm  name  of  Pierre  Chouteau, 
Junior,  &  Co.,  addressed  to  Mr.  John  F.  A.  Sanford,  and  responded  to  by  him 
as  of  the  same  date,  assenting  to  the  terms  proposed  in  the  letter.  Tliese 
terms  were  that  from  that  date  Mr.  John  F.  A.  Sanford  should  retire  from 
all  connection  with  the  St.  Louis  house,  with  the  view  of  establishing  a  house 
in  New  York  in  connection  with  Mr.  Chouteau,  in  which  neither  ISarpy  nor 
^  Sire  would  have  any  interest;  and  it  was  agreed  that  the  remaining  partners 
§  in  the  St.  Louis  house  should  be  entitled  to  all  the  assets  and  property  of 

•  that  firm ;  should  have  sole*power  to  settle  its  business ;  that  they  would  re- 
lieve Mr.  Sanford  from  all  liabilities  and  obligations  connected  with  the  St. 
Louis  firm ;  and  that  his  interest  in  the  Minnesota  lands  owned  by  the  said 
St.  Louis  firm  should  be  retained  by  him  absolutely. " 

It  is  alleged  that  the  letters  have  been  lost  and  cannot  be  found 
after  proper  search.  Mr.  Barlow  states  that  the  first  letter  was  dated 
at  St.  Louis  and  was  signed  by  Chouteau  in  the  name  of  the  firm,  but 
was  not  in  his  handwriting;  and  that  the  other  letter  was  signed  by 
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Sanford  and  may  have  been  a  signed  copy  of  the  original.     On  cross- 
•examination  he  gives  the  form  and  language  of  the  letters  as  follows : 

"The  first  was  dated  at  St.  LouiSt  and  addressed  to  Mr.  John  F.  A.  San- 
ford,  and  recited  the  fact  that  it  had  been  agreed  that  from  that  date  his  in- 
terest in  the  firm  of  P.  Chouteau,  Junior,  &  Co.,  of  St.  Louis,  should  termi- 
nate, and  that  the  assets  and  business  of  the  firm  should  be  continued  for 
the  benefit  of  the  remaining  partners,  who  agreed  to  assume  sdl  the  respon- 
sibilities of  the  firm  from  that  date,  with  a  reservation  at  the  close  of  the  let- 
ter that  Mr.  Sanford's  interest  in  the  Minnesota  property  or  purchase,  ac- 
cording to  ray  recollection,— I  won't  be  certain  whether  it  was  property  or 
lands,— should  reraain  in  him.  In  one  of  the  letters  (I  think  the  St.  Louis) 
there  was  a  reference  to  the  fact  that  Mr.  Sanford  was  about  to  or  had  estab- 
lished a  firm  in  New  York,  in  which  Mr.  Sanford  and  Mr.  Chouteau  alone 
were  interested,  to  the  exclusion  of  Sarpy  and  Sire.  The  fact  appeared  in 
the  letter  that  a  New  York  house  was  about  to  be  established,  or  was  estab- 
lished, in  which  Sarpy  and  Sire  would  have  no  interest  Sanford's  response 
was  exceedingly  brief  and  contained  merely  an  assent  to  the  terms  proposed 
or  suggested  in  the  first  letter.  That  is  as  near  as  I  can  recollect  the  contents 
of  the  letter." 

He  further  states,  when  asked  "whether  the  reference  to  the  Minne- 
sota property  in  that  letter  spoke  of  interest  in  the  Minnesota  lands  or 
in  the  Minnesota  'outfit :' "  "I  am  confident  that  it  was  not  *  outfit.' "  It^^ 
was  either  lands  or  property — Minnesota  lands  or  Minnesota  property  j; 
— and  not  'outfit,'  I  am  confident."  *  He  is  asked  the  following ques-* 
tion :  ''In  reference  to  the  agreement  which  you  have  spoken  of  as  hav- 
ing been  made  by  the  firm  of  P.  Ghoutean,  Jr.,  &  Co.,  of  St.  Louis,  and 
Mr.  Sanford,  at  the  time  of  Mr.  Sanford's  retirement  in  1852,  had 
you  been  informed  of  the  existence  of  any  such  agreement  before  the 
matter  of  the  compromise  was  entered  npon  ?"   His  reply  is : 

''I  knew  that  Mr.  Sanford  claimed  an  interest  in  the  Minnesota  lands  in 
his  life-time.  I  do  not  know  that  I  knew  of  any  agreement  about  it  at  that 
time,  or  had  even  heard  about  it.  The  simple  fact  was  referred  to,  the  fact 
of  Mr.  Sanford's  interest  in  the  Minnesota  lands  was  referred  to,  by  Mr. 
Chouteau,  in  the  course  of  the  negotiations  which  led  to  the  compromise  after 
Mr.  Sanford's  death.  I  think  I  saw  the  agreement  in  question  at  the  time  of 
the  preparation  of  the  papers  executed  on  this  compromise,  but  I  cannot  pos- 
itively say  that  I  did.  My  first  distinct  recollection  of  seeing  the  agreement 
in  question  was  at  or  about  the  time  of  the  drafting  of  the  answer  of  the  ex- 
ecutors to  the  bill  filed  by  Mr.  Chouteau  for  the  partition  of  the  lands  in  Min- 
nesota, to  which  I  have  testified." 

It  may  well  be  questioned  whether  sufficient  evidence  was  given  of 
proper  search  for  the  letters,  and  of  their  loss,  to  warrant  the  parol 
evidence  given  of  their  contents.  The  parties  who  searched  for  the 
letters  in  the  places  where  it  was  supposed  they  might  be,  were  not 
called  as  witnesses,  and  there  is  no  testimony  as  to  the  character  or 
extent  of  the  search,  but  only  evidence  by  Mr.  Barlow  of  his  direction 
to  persons  to  search,  and  his  statement  of  his  understanding  of  the 
result.  There  is  no  evidence  that  the  letter  from  Sanford  was  ever 
sent.  It  was  found  among  his  papers  after  his  death.  On  search, 
no  such  letter  has  been  found  among  the  papers  of  the  firm  in  St- 
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Loais,  nor  does  their  letter-book  show  any  copy  of  the  letter  to  San- 
ford,  altboQgh  many  letters  both  to  and  from  the  firm  have  been  pro- 
dnced  in  evidence. 

In  the  original  answer,  filed  in  June,  1861,  by  the  executors  of 
SSanford,  and  sworn  to  by  them  June  15, 1861,  in  the  suit  brought  in 

•  the  state  court  of  Minnesota,  by  Chouteau  and  the'exeoutors  of  Sarpy 
and  Sire,  in  February,  1861,  for  a  sale  of  the  Minnesota  lands  to  pay 
the  debts  of  the  firm,  alleged  to  have  amounted  on  May  1,  1860,  to 
$212,000,  the  claim  of  the  executors  of  Sanford  was  stated  to  be 
'*that  upon  the  retirement  of  the  said  John  F.  A.  Sanford  from  the 
firm  mentioned  in  the  complaint,  he  became  a  partner  in  another 
firm  under  the  same  name,  in  the  city  of  New  York,  together  with 
the  said  Pierre  Chouteau,  Jr.,  in  which  the  said  Sarpy  and  said  Sire 
had  been  theretofore  partners,  and  in  which  they  thereupon  ceased 
to  be  partners,  and  said  John  F.  A.  Sanford  succeeded  to  their  in- 
terests therein,  and  said  Sarpy  and  Sire  succeeded  to  his  interest  in 
said  St.  Louis  firm,  excepting  his  interest  in  said  Minnesota  lands, 
and  that,  by  agreement  between  all  the  parties  at  the  time  of  such 
exchange  of  interests,  and  in  consideration  thereof,  said  John  F.  A. 
Sanford  and  his  interest  in  the  Minnesota  lands  were  to  be  exoner- 
ated and  free  from  all  liability  for  the  debts  and  liabilities  of  said  St. 
Louis  firm  or  to  any  of  his  copartners  therein,  and  to  be  indemnified 
and  saved  harmless  in  the  premises."  This  allegation  was  explicitly 
denied  in  the  reply  to  the  answer,  which  reply  was  put  in  in  August, 
1861.  In  an  amended  answer  put  in  by  the  executors  of  Sanford  in 
September,  1861,  not  sworn  to  by  them,  but  verified  by  their  attor- 
ney in  the  suit,  the  above  statement  in  the  original  answer  was  re- 
peated, and  these  words  were  added :  "And  that  the  said  John  F.  A. 
Sanford  was  to  have  and  to  hold  in  fee-simple,  as  tenant  in  common, 
seventeen  and  one-third  one-hundredth  (17|-100)  parts  of  said  land 
to  his  own  sole  use,  freed  from  any  claim  for  debts  of  said  copartner- 
ship, or  any  liability  for  contribution  in  favor  of  any  of  the  other 
partners.*' 

The  complaint  in  the  suit  in  the  Minnesota  state  court,  after  set- 
ting forth  the  facts  about  the  St.  Louis  copartnership,  and  its  disso- 
lution December  31,  1852,  avers  that  during  its  continuance  it  had, 
at  St.  Paul,  Minnesota,  an  outpost  or  trading-house,  to  which  it  sup- 
S plied  merchandise;  that  the  business  at  St.  Paul  was  conducted 

•  under  the  name  of  the  "Minnesota*Outfit,''  debits  and  credits  being 
made  to  it,  and  it  was  a  part  of  the  copartnership  business;  that  the 
copartnership,  during  its  continuance,  acquired  lands  in  Minnesota, 
described  in  schedules  to  the  complaint,  and  they  were  a  part  of  its 
partnership  assets,  the  title  to  them  being  taken  in  the  name  of 
Pierre  Chouteau,  Jr.,  in  fee,  he  holding  them  in  trust  for  said  co- 
partners ;  that  at  its  dissolution  said  firm  had  outstanding  debts  or 
liabilities  to  the  amount  of  (438,176.28;  that  that  amount  had  since 
been  reduced,  and,  on  a  full  and  final  settlement  and  accounting  be- 
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tween  ChonteaD  and  the  executors  of  Sarpy  and  Sire,  on  May  1,  I860, 
it  was  found  that  the  debts  and  liabilities  of  said  firm  then  owing  and 
unpaid,  and  for  which  said  copartners,  or  their  legal  representatiTes, 
were  liable,  amounted  to  $212,000,  which  sum  was  still  due  and 
owing  by  them  aud  unpaid;  that  the  assets  of  said  firm  at  its  disso- 
lution consisted  of  real  estate  and  divers  accounts  and  notes,  which 
were  of  little  or  no  value;  that  said  real  estate  was  the  only  assets 
belonging  to  said  copartners  with  which  to  pay  said  indebtedness; 
that,  to  discharge  the  same,  Chouteau  had  paid  48-lOOths  of  said 
$212,000,  the  executors  of  Sarpy  17^-lOOths  thereof,  and  the  execu- 
tors of  Sire  IT^lOOths  thereof;  that  neither  Sanford  nor  his  execu- 
tors had  paid  any  part  of  his  share  of  said  $212,000 ;  that  their  neg- 
lect  to  pay  was  a  violation  of  the  terms  of  the  copartnership  agreement ; 
and  that  the  remaining  indebtedness  of  the  firm  could  not  be  paid 
without  a  sale  of  said  lands  and  the  application  of  the  proceeds  of 
the  sale  to  such  purpose.  The  prayer  of  the  complaint  was  that  the 
amount  of  the  unpaid  debts  and  the  assets  of  said  firm  be  ascertained, 
and  a  receiver  of  its  notes,  accounts,  and  choses  in  action  be  appointed, 
with  power  to  sell  the  same,  and  that  said  real  estate  be  sold  and  the 
proceeds  be  applied  to  pay  the  debts  due  and  owing  by  said  firm. 

The  events  which  immediately  preceded  the  bringing  of  that  suit 
in  the  state  court  of  Minnesota  were  these :  Pierre  Chouteau,  Jr., 
had  become  totally  blind,  and  his  business  and  correspondence  were 
conducted  by  his  son-in-law,  William  Maffitt.  On  the  sixth  of  Aug- 
ust, 1860,  Maffitt  wrote  from  St.  Louis  to  Gebhard  at  New  Tork,  aS 
letter,  which  is  not  produced,  but  in^hich,  judging  from  Gebhard's* 
reply  to  it,  he  appears  to  have  informed  Gebhard  that  there  was  a 
large  indebtedness  due  from  the  firm,  and  to  have  referred  to  the  ne- 
cessity of  taking  steps  for  its  payment,  in  reference  to  Sanford*s  pro- 
portion of  it.  Gebhard's  reply  to  Maffitt,  under  date  of  New  York, 
September  15,  1860,  was  as  follows: 

'*  Yours  of  the  6th  ult.  has  remained  unanswered,  in  order  that  I  might 
consult  with  my  co-executor,  with  whom  I  have  just  had  an  interview.  We 
are  both  much  surprised  to  hear  for  the  first  time  of  the  large  indebtedness  to 
which  you  allude,  as  we  understood  from  Mr.  Chouteau's  agent,  at  the  time  of 
our  settlement  in  December  last,  that  the  Minnesota  property  would  prob- 
ably prove  very  valuable,  sufficiently  so  to  return  to  us  as  executors  a  hand- 
some sum,  and  were  not  advised  of  any  charge  against  the  property  which  we 
should  have  to  pay.  Before  determining  as  to  our  course  it  is  necessary  that 
we  should  be  fully  advised  of  the  nature  of  Mr.  Chouteau's  claim,  and  you  will 
please  send  us  a  copy  of  the  accounts  of  firm  No.  2  and  firm  No.  3,  to  which 
you  allude,  and  we  will  examine  the  same  with  the  vouchers.  Please  also 
advise  us  as  to  the  situation  and  present  value  of  the  Minnesota  property,  to 
which  you  allude,  and  be  kind  enough  to  furnish  us  a  copy  of  the  undertak- 
ing or  agreement  with  Mr.  Sanford,  made  on  the  occasion  of  his  retirement 
from  firm  No.  2,  to  which  reference  is  made  in  the  release  from  Mr.  Chouteau 
to  us,  dated  December,  1859." 

To  this  letter  Maffitt  replied  by  a  letter  to  Gebhard,  dated  St. 
Louis,  October  4,  1860,  as  follows: 
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"I  was  absent  when  your  letter  of  the  15th  ult.  was  received,  or  il  would 
otherwise  have  had  earlier  attention.  I  do  not  see  that  the  opinion  said  to 
have  been  expressed  by  Mr.  Chouteau's  agent  in  regard  to  the  value  o|  the 
Minnesota  property  authorized  the  inference  that  there  was  no  charge  against 
it.  But  however  this  may  be»  Mr.  Thompson,  at  least,  was  well  informed 
as  to  its  situation.  In  a  letter  written  October  6,  1859,  I  mentioned  that 
'this  interest  (the  Minnesota)  had  been  retained  by  Mr.  Sanfoid  in  the 
^  transfer  between  him,  Mr.  Sarpy,  and  Mr.  Sire,  but  erabarrdssed  by  a  very 
10  heavy  debt.'  I  don't,  however,  consider  this  important.  The  accounts  you 
•  ask  for  are  entirely  too  voluminous*to  furnish  within  any  reasonable  tilue. 
They  embrace  the  largest  part  of  the  business  of  the  house  during  a  long 
period.  The  books,  however,  are  open  to  your  inspection,  and  we  will  afford 
you  every  facility  to  enable  you  to  make  a  satisfactory  examination  of  them. 
There  was  no  written  agreement  that  we  know  of  on  Mr.  Sanford's  with- 
drawal from  the  house.  From  the  balance-sheet  made  in  December,  1852,  it 
seems  that  the  various  outfits  in  the  upper  Mississippi  were  indebted,  in  the 
aggi'egate,  $438,176.28.  As  it  was  impossible,  even  approximately,  to  deter- 
mine the  value  of  this  interest,  for  its  assets  consisted  principally  of  debts 
which  it  was  very  questionable  at  the  time  would  ever  be  realized,  it  was 
concluded  by  the  parties  that  Mr.  Sanford  should  retain  his  interest  therein. 
From  that  time  it  required  constant  negotiations  and  great  attention  to  save 
anything.  Finally,  Mr.  Chouteau,  by  his  own  personal  exertions,  in  1855, 
succeed^  in  obtaining  a  settlement,  the  result  of  which  was  what  we  now 
have  in  the  Minnesota  property.  Mr.  Chouteau's  action  in  this  matter  is  by 
no  means  voluntary.  It  has  been  forced  upon  him  chiefly  by  the  settlement 
recently  had  with  the  executors  of  his  late  partners.  It  was  not  to  be  ex- 
pected that  they  would  do  more  than  pay  their  proportion  of  the  amount 
chargeable  to  their  property.  They  were  all,  however,  jointly  liable  for  the 
whole,  and  in  the  event  of  Mr.  Sanford's  estate  being  unable  to  pay  its  pro- 
portion, they  would  have  been  liable  for  their  respective  proportion  of  its 
(the  estate's)  share  of  the  indebtedness.  It  became,  therefore,  incumbent  on 
Mr.  Chouteau,  as  surviving  partner,  to  take  the  steps  he  now  proposes,  or  to 
assume  the  part  due  from  Mr.  Sanford's  estate.  Such  an  alternative  is  out 
of  the  question,  as  the  debt  is  already  very  large  and  constantly  increasing 
by  the  interest.  As  regards  the  situation  of  the  property  at  present,  it  is 
managed  by  Mr.  Prince  and  Mr.  Sibley.  No  income  whatever  is  derived 
from  it,  and  very  little  expense  incurred  beyond  the  salaries  of  the  agents. 
Hoping  to  hear  soon  what  your  determination  is  in  relation  to  this  matter,  I 
remain,"  etc. 

The  suit  in  the  state  oonrt  of  Minnesota  was  then  brought,  aa 
stated.     Before  answering  the  complaint  Gebhard  wrote  to  his  co» 
executor,  Mr.  Barlow,  a  letter  dated  New  York,  June  3,  1861,  which 
g  says : 

«  "It  seems  to  me  quite  important,  in  answering  the  bill  filed^against  us,  (1) 
To  insist  on  the  production  of  the  original  papers  executed  at  the  time  San- 
ford retired  from  the  St.  Louis  firm.  (2^  To  allege  that  Sanford  sold  out  his 
interest  in  the  St.  Louis  firm,  with  all  its  liabilities,  to  Sarpy  and  Sire,  and 
assumed  their  positions  in  the  New  York  firm,  reserving  for  himself,  indi- 
vidually, his  share  of  the  St.  Paul  property,  free  of  all  liabilities,  which  was 
simply  left  in  Mr.  Chouteau's  name,  partly  so  as  not  to  complicate  matters, 
as  well  as  from  the  implicit  trust  that  Sanford  had  in  Mr.  Chouteau,  that 
everything  would  be  properly  accounted  for.  (3)  Allege  that  in  the  transfer 
each  party  agreed  to  assume  the  outstanding  liabilities.  (4)  When  Mr.  Chou- 
teau settled  with  the  executors  of  Mr.  Sanford,  he  distinctly  stated  that  the 
release  covered  all  debts  of  the  deceased,  except  a  few  trifling  ones  in  New 
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York,  which  the  executors  have  paid  or  settled  for;  and  that  Mr.  SanfonVs 
interest  in  the  St.  Paul  property  would  be  one  of  the  assets  that  would  revert 
to  the  estate  and  to  the  minor  children." 

The  suit  in  the  state  court  of  Minnesota  proceeded  no  farther,  but 
was  discontinued.  G.  P.  Chouteau  states  that  the  reason  for  this  was 
that  the  executors  of  Sanford  renewed  propositions  of  settlement. 

In  February,  1869,  Mr.  Barlow,  as  surviving  executor  of  Sanford, 
brought  a  suit  in  the  supreme  court  of  New  Tork  against  the  execu- 
tors of  Pierre  Chouteau,  Jr.  The  complaint  set  forth  the  facts  as  to 
the  firm  and  its  business  and  the  interests  of  its  partners  and  its  dis- 
43olution,  by  consent,  in  1852,  and  averred  that  the  firm,  during  its 
continuance,  purchased  with  its  funds  lands  in  Minnesota,  described 
in  a  schedule  to  the  complaint,  the  legal  title  to  which  was,  for  con- 
venience, taken  in  the  name  of  Chouteau ;  that  Chouteau  and  his  ex- 
•ocutors  had  sold  portions  of  the  lands,  and  other  portions  remained 
unsold  and  undivided ;  that  no  account  respecting  the  said  lands  had 
been  adjusted  with  Sanford  or  his  executors;  and  that  the  plaintiff 
was  entitled  to  his  due  share  of  the  proceeds  of  the  lands  sold,  and 
his  due  proportion  of  the  lands  unsold,  being  the  proportion  thereof 
in  which  Sanford  was  interested  in  the  firm.  The  complaint  prayed 
for  an  account  of  the  lands  and  of  the  proceeds  of  those  sold,  and  for| 
•payment  and  conveyance  accordingly,  and  was  verified  by  Mr.  Barlow.  • 
It  did  not  refer  to  any  agreement  as  having  been  made  between  San- 
ford and  the  other  partners  at  the  time  of  the  dissolution.  The 
answer,  verified  by  C.  P.  Chouteau,  referred  to  the  "Minnesota  Outfit" 
as  a  business  carried  on  for  the  benefit  of  the  firm,  and  alleged  that, 
when  it  was  dissolved,  its  assets  consisted  of  notes  and  accounts  and 
of  the  Minnesota  lands;  that  its  liabilities  were  then  $438,176.28, 
and,  on  the  first  of  May,  1860,  had  been  reduced  to  $212,724.23,  which 
amount  was  advanced  by  Pierre  Chouteau,  Jr.,  out  of  his  individual 
moneys;  and  that  the  estate  of  Sanford  was  liable  for  its  proportion 
thereof.  It  denied  that  the  plaintiff  was  entitled  to  any  of  the  pro- 
ceeds of  the  lands  sold,  or  to  any  part  of  those  unsold,  and  prayed  for 
an  account  between  the  parties  as  to  the  business  of  the  firm,  and 
that  the  amount  owing  by  the  plaintiff  to  the  defendants,  on  account 
of  the  losses  and  indebtedness  of  the  firm  or  otherwise,  might  be 
established  and  adjusted  against  the  plaintiff.  In  March,  1872,  a 
stipulation  was  signed  by  the  plaintiff's  attorney,  agreeing  to  admit  at 
the  trial  that  the  debts  of  the  firm  at  the  dissolution  were  as  stated  in 
the  answer;  that  Pierre  Chouteau,  Jr.,  had  discharged  all  of  them 
with  his  individual  moneys,  and  became  a  creditor  for  that  amount; 
that  before  May  1,  1860,  the  indebtedness  of  the  firm  to  him  had 
been,  by  sales  of  the  lands  and  from  assets,  reduced  to  $212,724.23; 
and  that  neither  Sanford  or  his  executors  had  contributed  anything 
ihereto;  but  the  plaintiff  was  not  to  be  precluded  from  requiring  an 
account  of  all  the  assets  of  the  firm  applicable  to  the  payment  of  its 
indebtedness,  and  the  defendants  agreed  to  furnish  it  at  the  trial. 
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In  September,  1872,  the  suit  was  referred  to  a  referee  for  trial,  and 
there  were  some  meetings  before  him.  Without  any  conclusion,  the 
suit  was  discontinued  March  30,  1876,  shortly  after  the  present  suit 
was  begun. 

This  history  of  the  record  evidence  furnished  by  the  correspondence 

and  the  pleadings  in  the  suits  has  Ibeen  given  in  order  to  show  what 

allegations  have  been  made  in  deliberate  form  as  to  any  special 

S  agreement  between  the  parties  at  the  time  the  firm  was  dissolved. 

•  It  is  not  unlikely  that  letters  may  have*passed  between  the  firm  and 
Sanford  at  that  time,  which  may  have  expressed,  as  stated  by  Maf- 
fitt  in  his  letter  of  October  4,  1860,  the  conclusion  of  the  members 
of  the  firm  that  Sanford  should  "retain  his  interest"  in  the  "various 
outfits  in  the  upper  Mississippi,"  because  "it  was  impossible,  even  ap- 
proximately, to  determine  the  value"  of  that  interest,  as  "its  assets 
consisted  principally  of  debts  which  it  was  very  questionable  at  the 
time  would  ever  be  realized."  The  language  of  the  letters  would  be 
very  material  in  determining  the  actual  agreement.  A  slight  differ- 
ence in  wording  might  change  the  meaning  essentially.  MafStt  as- 
serted, in  his  letter  to  Gebhard  of  October  4,  1860,  that  the  Minne- 
sota interest,  retained  by  Sanford  at  the  dissolution,  was  "embarassed 
by  a  very  heavy  debt."  The  letters,  or  copies  of  them,  were  vital  to 
the  claim  of  Sanford's  executors,  after  Gebhard  received  this  letter 
from  Maffitt.  Tet  we  find  Gebhard,  in  his  letter  of  June  3,  1861,  to 
Mr.  Barlow,  after  the  suit  foreshadowed  by  Maffitt  had  been  brought, 
making  suggestions  as  to  matters  for  the  answer  and  as  to  requiring 
the  production  of  papers,  which  are  far  from  implying  that  Sanford*s 
executors  had  letters  in  their  possession  which  would  show  the  agree- 
ment now  insisted  on.  They  having  the  letters,  if  the  letters  would 
show  such  agreement,  we  should  expect  copies  of  them  to  be  set  forth 
in  the  answer  in  the  suit  in  the  state  court  of  Minnesota,  as  a  copy 
was  set  forth,  in  both  the  original  and  amended  answers  in  that  suit, 
of  the  release  of  December  1,  1859,  executed  by  Chouteau  to  the  ex- 
ecutors of  Sanford,  on  the  settlement  then  made  between  them  of  the 
affairs  of  the  New  York  firms  in  which  Chouteau  and  Sanford  were 
partners.  Both  of  the  answers  refer  to  an  agreement  to  the  effect 
claimed,  but  do  not  state  that  it  was  in  writing,  and  set  forth  only  its 
general  purport.  Mr.  Barlow  states  that  he  examined  the  letters 
carefully  at  the  time  the  original  answer  in  the  suit  in  the  state  court 
of  Minnesota  was  drawn,  and  that  he  thinks  they  were  in  the  posses- 
sion of  his  counsel,  Mr.  Piatt,  when  the  amended  answer  in  that  suit 
was  drawn.     The  subject  would  naturally  be  revived  when  the  suit 

Sin  New  York  was  brought,  in  1869,  yet  we  do  not  find  in  the  com- 

•  plaint  in  that  suit  any  mention  of  the*agreement  claimed  to  have  been 
evidenced  by  the  letters.  The  establishing  in  that  suit,  by  the  testi- 
mony of  Mr.  Barlow,  of  the  agreement  now  set  up,  would  have  dis- 
posed of  the  controversy.  Can  more  weight  be  given  to  his  recollec- 
tion 7  years  later,  as  to  the  contents  of  letters  which  he  had  last  seen 
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more  than  15  years  before  he  testified?  There  never  was  any  suit 
brought  distinctly  based  on  the  agreement  now  set  up,  until  the  pr'^s- 
ent  suit,  brought  more  than  23  years  after  the  agreement  is  alleged 
to  have  been  made,  and  more  than  15  years  after  the  executors  were 
fully  notified  by  Maffitt,  acting  for  and  by  the  direction  of  Cbouteau, 
of  the  claim  made  by  Chouteau.  That  there  were  some  letters  which 
Mr.  Barlow  saw,  and  the  contents  of  which  he  believes  he  states  cor- 
rectly, is  not  to  be  questioned;  but,  in  view  of  all  the  testimony  in 
the  case,  it  cannot  be  held  that  the  agreement  set  up  as  contained  in 
the  letters  is  proved  with  sufficient  certainty  to  make  it  the  founda- 
tion of  the  decree  made  by  the  circuit  court. 

It  is  proper  here  to  refer  to  another  matter.  At  the  time  of  San- 
ford's  death,  in  May,  1857,  he  was  an  equal  partner  with  Pierre 
Chouteau,  Jr.,  in  the  firm  known  as  Chouteau,  Jr.,  &  Co.,  of  New  Tork; 
and  he  was  also  a  partner,  together  with  Pierre  Chouteau,  Jr.,  and 
three  other  persons,  in  the  firm  of  P.  Chouteau,  Jr.,  Sanford  &  Co. 
In  October,  1858,  negotiations  were  begun  between  P.  Chouteau,  Jr., 
and  Messrs.  Barlow  and  Gebhard,  as  executors  of  Sanford,  for  a  com- 
promise of  the  affairs  of  those  two  firms.  The  executors,  at  the  time, 
claimed  that  they  had  a  right  to  a  receivership  of  the  assets  of  all 
the  firms  in  which  Mr.  Sanford  had  been  interested.  On  October  13, 
1858,  Chouteau,  being  in  New  York,  prepared  and  verified  a  petition 
addressed  to  the  surrogate  of  New  Tork  county,  wherein  it  was  stated 
that  the  business  of  P.  Chouteau,  Jr.,  &  Co.,  of  New  Tork,  had  re- 
sulted in  heavy  losses,  owing  to  unfortunate  operations  undertaken  in 
the  life-time  of  Sanford;  that  the  business  of  P.  Chouteau,  Jr.,  San- 
ford &  Co.  had  produced  large  profits;  that  the  accounts  of  P.  Chou- 
teau, Jr.,  &  Co.,  of  New  Tork,  had  been  made  up  as  accurately  as 
could  be  done;  that,  under  the  most  favorable  aspect,  there  would, S 
on  the  winding  up  of  the  affairs  of  that*firm,  remain  an  indebtedness* 
from  Sanford  to  the  petitioner  of  not  less  than  |363,323.61;  that  the 
amount  which  Sanford's  estate  would  receive  from  the  firm  of  P. 
Chouteau,  Jr.,  Sanford  &  Co.  would  not  exceed  $198,558.06 ;  that 
the  petitioner  was  willing  to  accept  the  balance  of  the  share  of  the 
estate  of  Sanford  in  the  assets  of  the  firm  of  P.  Chouteau,  Jr.,  San- 
ford  &  Co.,  in  compromise  and  satisfaction  of  all  his  claims  against 
the  estate  of  Sanford;  and  that  this  compromise  would  result  in  an 
advantage  to  the  estate  of  Sanford  in  a  sum  not  less  than  $164,765.55. 
The  petition  was  not  presented  to  the  surrogate,  but  the  negotiations 
were  continued,  and,  in  October,  1859,  the  executors  of  Sanford  pre- 
sented a  petition  to  the  surrogate,  verified  by  Mr.  Barlow,  containing 
the  same  statements  as  the  Chouteau  petition,  and,  by  an  order  made 
in  November,  1859,  by  the  surrogate,  the  executors  were  authorized 
to  carry  out  the  compromise  on  the  terms  above  mentioned,  as  is 
stated  in  the  bill  in  this  suit.  Then  Chouteau,  on  December  1, 1859, 
executed  the  release  stated  in  the  bill.  That  release  contained  at  its 
close  this  clause : 
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"Nothing  herein  contained  is  to  affect  the  rights  which  the  said  l*iem 
Chouteau,  Jr.,  now  has,  either  as  surviving  partner  or  by  assignment,  to  col- 
lect all  the  assets  of  any  firm  formerly  existing  at  St.  Louis,  in  the  state  of 
Missouri,  in  which  the  said  John  F.  A.  Sanford  was  formerly  a  partner,  for 
his  own  sole  use  and  benefit,  according  to  the  terms  agreed  upon  on  the  re- 
tirement of  said  John  F.  A.  Sanford  from  said  firms,  or  to  affect  or  impair 
the  right  of  tlie  said  Pierre  Chouteau,  Jr.,  to  said  assets." 

The  executors  of  Sanford  knew,  from  this  reference  in  tlie  release 
of  December  1,  1859,  that  some  terms  bad  been  agreed  upon  on  the 
retirement  of  Sanford  from  the  St.  Louis  firm.  If  the  letters  in  their 
possession  showed  as  distinctly  as  is  now  claimed  what  those  terms 
were,  it  was  easy  to  ascertain  those  terms  from  the  letters.  Instead 
of  doing  80,  we  find  Gebhard,  in  his  letter  to  Maffitt  of  September  15, 
51860,  asking  Maffitt  to  furnish  the  executors  with  a  copy  of  the 
•  agreement  with  Sanford  referred  to  in  Chouteau's  release  of  *Decem- 
ber,  1859,  as  haying  been  made  when  Sanford  retired  from  the  St. 
Louis  firm. 

As  the  case  of  the  plaintiffs  depends  upon  their  affirmatively  es- 
tablishing the  agreement  set  up,  what  most  directly  bears  upon  its 
existence  has  been  especially  alluded  to.  But  the  whole  course  of  the 
evidence  in  the  case  fortifies  the  conclusion  at  which  we  have  arrived. 
We  can,  however,  only  summarize  it.  Sanford  at  all  times  regarded 
himself  as  a  party  in  interest  in  the  winding  up  of  the  affairs  of  the 
St.  Louis  firm,  and  of  the  "outfits"  in  the  charge  of  Borup  and  Sib* 
ley.  He  never  claimed  any  independent  interest  in  the  Minnesota 
lands.  The  other  copartners,  after  1852,  sent  to  him  accounts  of 
the  affairs  of  the  firm,  and  treated  him  as  interested  in  its  liquidation 
and  entitled  to  know  about  such  accounts.  The  arrangement  really 
was  that  the  "outfits"  in  the  upper  Mississippi  under  the  charge  of 
Borup  and  Sibley,  and  which  were  part  of  the  business  of  the  dissolved 
firm,  should  continue  to  be  carried  on  as  part  of  that  business- 
till  they  could  be  wound  up.  All  lands  of  Minnesota  were  an  out- 
come of  those  outfits,  and  were  thus  a  part  of  the  assets  of  tho 
firm.  Sanford's  interest  in  those  outfits  was  continued,  but  it  re- 
mained subject  to  the  debts  of  the  outfits  and  to  the  debts  of  the  firm. 
Pierre  Chouteau,  Jr.,  acted  always  in  accordance  with  that  view. 
His  son,  Charles  P.  Chouteau,  always  had  that  understanding  of  the 
arrangement.  The  clause  before  cited,  at  the  end  of  the  release  of 
December  1,  1859,  in  saying  that  the  release  is  not  to  affect  the 
rights  which  Chouteau  "now  has"  to  collect  all  the  assets  of  the  St. 
Louis  firm  for  his  own  use  and  benefit,  or  to  affect  his  right  to  those 
assets,  may  be  very  well  satisfied  by  applying  the  word  "now"  to  the 
condition  of  things  then  existing,  and  to  the  claims  set  forth  in  the 
complaint  in  the  suit  in  the  state  court  of  Minnesota,  brought  in 
February,  1861.  He  had  individually  advanced  large  sums,  before 
that  time,  to  pay  the  debts  of  the  firm,  and  undoubtedly  contemplated 
a  deficiency  of  assets,  including  the  real  estate  in  Minnesota.  That 
real  estate  was  then  held  by  him  as  part  of  the  assets  of  the  dissolved 
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firm,  and  he  always  afterwards  honestly  and  faithfully  treated  it  asS 
held  by  him  in  trast  to  liquidate  the  debts^of  that  firm.  It  was  sub-«^ 
stantially  the  only  resource  in  his  hands  in  December,  1859,  to  repay 
him  his  advances.  If  the  two  letters  then  in  the  possession  of  San- 
ford's  executors  really  showed  such  an  agreement  as  they  now  claim, 
it  is  incredible  that  they  would  have  accepted  the  release  from  Ghou- 
tean,  with  its  comprehensive  reservation  of  assets  to  Chouteau,  and 
not  have  insisted  on  excepting  from  the  assets  the  Minnesota  real 
estate,  which  at  that  time  was  clearly  assets  of  the  firm.  The  entries 
in  the  books  kept  at  St«  Louis  confirm  the  foregoing  view. 

On  the  whole  case,  we  are  of  opinion  that,  after  the  dissolution 
of  the  St.  Louis  firm,  the  members  other  than  Sanford  were  entitled 
to  collect  and  dispose  of  all  its  assets,  including  the  Minnesota  '*out- 
fit"  and  the  Minnesota  lands,  to  liquidate  its  affairs,  without  the  in- 
terference of  Sanford;  that  all  claim  on  their  part  against  Sanford 
individually  was  relinquished,  leaving  recourse  only  to  those  as- 
sets; and  that,  if  there  should  be  any  surplus  of  those  assets,  after 
paying  the  debts  of  the  firm  and  the  advances  of  any  of  the  other 
partners  therefor,  Sanford's  executors  would  be  entitled  to  his  proper 
proportion  of  such  surplus. 

No  judicial  accounting  has  been  had  on  the  basis  of  the  rights  of 
the  parties  as  we  have  defined  them.  The  bill  prays  that  the  defend- 
ants may  account  touching  the  affairs  and  property  of  the  copartner- 
ship, and  touching  the  proceeds  of  any  such  property.  We  think  the 
plaintiffs  are  entitled  to  such  an  accounting,  and  are  not  barred  from 
it  by  laches  or  by  the  operation  of  any  statute  of  limitations.  If 
necessary,  the  circuit  court  can,  in  its  discretion,  allow  the  pleadings 
to  be  amended,  with  a  view  to  the  attainment  of  justice,  on  the  prin- 
ciples we  have  laid  down.  We  do  not  deem  it  proper  now  to  indicate 
any  rule  of  accounting  in  respect  to  the  lands  which  were  not  sold  and 
conveyed  by  Charles  P.  Chouteau  and  Julia  Maffitt  to  parties  other 
than  the  representatives  of  Pierre  Chouteau,  Jr.,  Sarpy,  and  Sire,  but 
leave  that  question  to  be  determined  by  the  circuit  court,  on  full  con- 
sideration. As  to  the  lands  which  were  sold  and  conveyed  to  parties 
other  than  such  representatives,  the  liability  should  be  only  for  the  5 
sumsntctually  realized  in  good  faith  from  the  sales.  The  accounting** 
may  include  the  other  remaining  assets  of  the  firm,  if  any. 

The  decree  of  the  circuit  court  is  reversed,  and  the  case  is  re- 
manded to  that  court,  with  direction  to  enter  a  decree  in  accordance 
with  this  opinion,  and  to  take  such  further  proceedings  as  may  be  in 
conformity  therewith. 
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<iio  u.  s.  aM) 

Wabash,  St.  L.  &  P.  Bt.  Go.  v.  Enox. 

^January  28,  1884.) 

JURISDIOTIOH  OF    SUFBBMB  COUBT  —  AMOUNT  IN    DlBPUTE  —  MOTION  TO    DiSHIflS 

Qbantesd. 

In  Error  to  theCiroait  Court  of  the  United  States  for  the  Southern 
District  of  Illinois.     On  motion  to  dismiss. 

Vespasian  Warner,  for  motion. 

H.  S.  Greene,  Wm.  Brown,  and  Edw.  P.  Kisby,  in  opposition. 

Waitb,  C.  J.  The  judgment  in  this  case  was  for  f  5,237.16,  but 
the  record  shows  in  many  ways  that  of  this  amount  $727.42  was 
admitted  to  be  due.  A  formal  tender  of  that  sum  was  made  on  the 
twenty-sixth  of  February,  1883,  and  the  money  deposited  in  court  for 
Enoxy  the  plaintiff,  where  it  remained  until  the  fourteenth  of  March, 
nine  days  after  the  judgment  was  rendered,  when  it  was  withdrawn 
by  the  railroad  company,  without  prejudice,  on  the  order  of  the  court, 
and  with  the  consent  and  agreement  of  Enox.  The  bill  of  exceptions 
also  shows  an  admitted  liability  of  the  company  for  the  amount  of 
the  tender.  The  case  is,  therefore,  in  all  material  respects,  like  that 
I  of  TintsmanY.  Nat.  Bank,  100  U.  S.  6,  where  the  writ  was  diismissed, 
•  although  the*judgment  was  for  |8,233.59,  because,  by  an  agreed 
statement  of  facts  in  the  record,  it  appeared  that  the  defendant  ad- 
mitted he  owed  |5,099.69  of  the  amount  recovered.  To  the  same 
effect  is  Jenness  v.  Citizens*  Nat.  Bank  of  Romeo,  ante,  425.  The 
amount  in  dispute  here  is  no  more  than  was  in  dispute  below,  and 
that  was  less  than  |5,000. 

The  motion  to  dismiss  is  granted. 


<110  U.  S.  222) 

Jknxins,  Assignee,  etc.,  v.  Lobwknthal  and  others. 
(January  21, 1884.) 

JuBiBDionoN— Fbdbbai«  QuxarioN— Dbfbnsb  of  Ldotations  Pbbscbibbd  bt 

Rbt.  St.  f  6057. 

In  Error  to  the  Supreme  Court  of  the  State  of  Illinois. 

W.  T.  Burgeu,  for  plaintiff  in  error. 

Julius  Rosentiial  and  A.  M.  Pence,  for  defendants  in  error. 

Waits,  G.  J.  This  suit  was  brought  by  Bobert  E.  Jenkins,  as  as- 
signee in  bankruptcy  of  Samuel  J.  Walker,  a  bankrupt,  to  recover 
certain  lands  conveyed  by  the  bankrupt  to  Eli  Kinney,  on  the  alleged 
ground  that  the  conveyances,  though  absolute  on  their  face,  were  in- 
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tended  as  mortgages.  Two  defenses  were  interposed  among  others, 
one  that  the  defendants,  who  are  the  present  owners  of  the  property, 
are  innocent  parohasers  for  a  valuable  consideration,  without  notice 
of  any  outstanding  equities  in  the  assignee  or  the  bankrupt;  and  the 
other  that  the  suit  was  not  brought  within  two  years  after  the  alleged 
cause  of  action  accrued  to  the  assignee.  Bev.  St.  §  5057.  Either 
of  these  defenses,  if  sustained,  bars  the  action.  The  second  involves 
a  federal  question,  the  other  does  not.  The  court  in  its  decree  sus- 
tained them  both,  and,  among  other  things,  found  as  a  fact  that  the 
defendants  were  innocent  purchasers  for  value.  As  this  finding  is 
broad  enough  to  maintain  the  decree,  even  though  the  federal  ques- 
tion involved  in  the  other  defense  was  decided  wrong,  we  affirm  the 
decree,  without  considering  that  question  or  expressing  any  opinion 
upon  it.  Murdoch  v.  Memphis,  20  Wall.  590,  sustains  this  practice. 
Affirmed. 


'  (110  U.  &  217)  ^  ^ 

AUBBEOOEOHEA  9.  BaNOB. 

(January  21, 1884.) 

PBAonoB— SuBidTTara  Case— Stifulatioh  bbtwbbk  Counsel. 

In  Error  to  Supreme  Court  of  California. 

No  brief  filed  for  plaintiff  in  error.  ^ 

A.  CheMter,  for  defendant  in  error.  ^ 

*Waite,  C.  J.  The  counsel  on  both  sides  stipulated  in  writing  to* 
submit  this  case  under  rule  20.  The  stipulation  bears  date  Novem- 
ber 15,  1883.  It  was  filed  here  on  the  twelfth  of  December.  By  its 
terms  the  counsel  for  the  plaintiff  in  error  was  to  have  until  the 
twelfth  of  December  to  serve  and  file  his  printed  argument;  the  coun- 
sel for  the  defendant  in  error  until  the  twenty-fifth  of  December  to 
serve  and  file  his  printed  argument;  and  the  counsel  for  the  plaintiff 
in  error  10  days  to  reply.  No  argument  has  been  filed  in  behalf  of 
plaintiff  in  error,  but  one  was  filed  in  behalf  of  the  defendant  in  error 
on  the  fifteenth  of  December.  On  the  last  day  for  submitting  cases 
under  the  rule,  which  was  after  the  expiration  of  the  time  the  plain- 
tiff in  error  was  entitled  to  for  his  reply,  the  defendant  in  error  sub- 
mitted the  case  under  the  stipulation.  Li  MuUer  v.  Dow8,M  U.  S.  277,. 
it  was  decided  that  stipulations  of  this  kind  between  counsel  might 
be  enforced,  and  that  they  could  not  be  withdrawn  by  either  party 
without  the  consent  of  the  other,  except  by  leave  of  the  court  upon 
cause  shown.  We  therefore  take  the  case  as  submitted  under 
the  rule,  although  there  is  no  argument  for  the  plaintiff  in  error,  and 
without  passing  specially  upon  the  several  assignments  of  error,  which 
were  returned  with  the  transcript  in  accordance  with  the  requirementa 
of  section  997  of  the  Bevised  Statutes,  affirm  the  judgment. 
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<110  U.  8.  223)        ^        ,    , 

DowB  and  others  v.  Johnsoh. 
(January  21,  1884.) 

JtntlSDICTIOH  OF  BUFREMB  OOURT— MaTTBR  IK  DnPUTB. 

Appeal  from  the  Giroait  Court  of  the  United  States  for  the  South- 
ern District  of  Iowa. 

H.  S.  Monroe^  for  plaintiffs  in  error. 

Sam.  M.  Chapman  and  W.  F.  Sapp,  for  defendant  in  error. 

Waite,  G.  J.  We  have  no  jurisdiction  in  this  case.  The  suit  was 
brought  by  Dows  &  Go.  to  recover  damages  for  the  unlawful  conver- 
sion of  10,000  bushels  of  com,  the  value  of  which,  according  to  the 
findings,  did  not  exceed  f  6,000.  With  interest  added  to  this  sum 
from  the  date  of  the  alleged  conversion  until  the  judgment,  the  most 
that  could  have  been  recovered,  upon  the  special  finding,  was  $6,860. 
A  judgment  was  in  fact  rendered  for  f  2,430.  The  matter  in  dispute 
in  this  court  is  the  difference  between  these  two  sums,  or  only  $3,930. 

In  HiUon  v.  Dickinson,  108  U.  S. ,  [8.  C.  2  Sup.  Gt.  Rbp.  424,]  it 

was  settled  that  our  jurisdiction  depenas  on  the  value  of  the  matter  in 
dispute  here,  and  as  that  in  the  present  case  is  less  than  $5,000,  it 
follows  that  the  suit  must  be  dismissed;  and  it  is  so  ordered  dis- 
missed. 


<iio  V.  8.  ni) 

FiBST  Nat.  Bake  or  Omaha  v.  Bidiok. 

(Janoaiy  21, 1884) 

DsnaasAL^MonoH. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska.     On  motion  to  dismiss. 

J.  M.  Woolworth,  for  plaintiff  in  error. 

John  L  Redicky  lot  defendant  in  error. 

Waite,  G.  J.  This  motion  is  granted  on  the  authority  of  Thomp- 
son  V.  Butler,  95  U.  S.  694,  and  Alabama  Gold  Ltfe  Im.  Co.  v.  Nich- 
oU,  ante,  120.     Dismissed. 


End  of  Volume  3. 
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